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Kathi Kahi Oghad's case\ has not set out 
a different test for determining the stage 
when a person may be said to be accused 
of an offence. In Kathi Kalii OghacPs 
case^the Court merely set out the princi- 
ples in the light of the effect of a formal 
accusation on a person, viz , that he 
stands in the character of an accused 
person at the time when he makes the state- 
ijment. Normally a person stands in the 
character of an accused when a First 
jlnfonnation Report is lodged against him 
in respect of an offence before an officer 
competent to investigate it, or when a 
complaint is made relating to the commis- 
sion of an offence before a Magistrate 
competent to try or send to another 
Magistrate for trial the offence, where a 
Customs Officer arrests a person and in- 
forms that person of the grounds of his 
arrest, (which he is bound to do under 
Article 22 (1) of the Constitution) for the 
purposes of holding an enquiiy into the 
infringement of the provisions of the Sea 
Customs Act which he has reason to 
believe has taken place, there is no formal 
accusation of an offence In the case of 
an offence by infringement of the Sea 
Customs Act and punishable at the trial 
before a Magistrate there is an accusation 
when a complaint is lodged by an officer 
competent in that behalf before the Magis- 
trate. 

15. The decision of this Court in Bhag~ 
waudas Goenka v The Union of India", lays 
down no principle inconsistent with the 
■view we have expressed. In Bhagwandas 
Goenka' s cuse^^the appellant was charged 
with using a sum of 4,000 dollars borrowed 
by him when he was on a visit to the United 
States of America and with depositing 
cheques of the value of 500 dollars with a 
foreign bank in which he had an account, 
and thereby infrmging section 4 (1) and 
(3) read with section 23 of the Foreign 
Exchange Regulation Act VII of 1947, 
At the trial before a Magistrate the appel- 
lant contended that the information de- 
manded and obtained from him on 19th 
September, 1952 and 14th May, 1953, by 
the Reserve Bank of India under section 
19 of the Foreign Exchange Regulation 
Act with respect to the two sums was in- 
admissible This Court negatived the 


1 (1962) 3 S C.R. 10 ; (1963) 1 S C.J. 195 : 

(1965)M.L3. (Crl) 97. 

2. Crl. As Nos. 131 and 132 of 1961, dated 
20th September, 1963. 

s c J— 17 


contention observing that no information 
was collected from the accused after 4th 
July, 1955, when he was asked to show 
cause by the Reserve Bank why he should 
not be prosecuted for contravention of the 
various provisions of the Act with respect 
to the two sums. The Court observed : 

“ The information collected under sec- 
tion 19 IS for the purpose of seeing whe- 
ther a prosecution should be launched 
or not. At that stage when information 
IS being collected there is no accusation 
against the person from whom informa- 
tion IS being collected. It may be that 
after the information has been collected 
the Central Government or the Reserve 
Bank may come to the conclusion that 
there is no case for prosecution and the 
person concerned may never be accused. 
It cannot therefore be predicated that 
the person from whom information is 
being collected under section 19 is 
necessarily in the position of an accused. 
The question whether he should be 
made an accused is generally decided 
after the information is collected and 
it IS when a show cause notice is issued 
as was done in this case on 4th July, 
1955. that It can be said that a formal 
accusation has been made against the 
person concerned. We are therefore 
of the opinion that the appellant is not 
entitled to the protection of Article 
20 (3) with respect to the information 
that might have been collected from him 
under section 19 before 4th luly, 1955.” 

Under section 19 of the Foreign Ex- 
change Regulation Act, 1947, it is open to 
the Central Government or the Reserve 
Bank of India, if it considers necessary 
or expedient, to obtain and examine any 
information, book or other document in 
the possession of any person or which in 
the opinion of the Central Government 
or the Reserve Bank it is possible for such 
person to obtain and furnish, by order in 
writing, to require any such person to 
furm'sh, or to obtain and furnish, to the 
Central Government or the Reserve 
Bank or any person specified m the order 
with such information, book or other 
document. The information which was 
asked for and obtained in Bhagwandas 
Goenka' % case^ under section 19 of the 
Foreign Exchange Regulation Act %yas not 


I. Crl. As. Nos. island 132 of 1961, dated 
20th September, 1963. 
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held to be information obtained in viola- 
tion of Article 20 (3) of the Constitution, 
for the accusation m the view of the Court 
was made against the appellant for the 
first time on 4th July, 1955 when the 
Reserse Bank of India called for an expta 
nation of the appellant why he should not 
be prosecuted for contravention of the 
various provisions of the Foreign Ex 
change Regulation Act Under the pro 
viso lo section 23 (3) of that Act it is 
enacted that “where any such offence is 
the contravention of any of the provisions 
of this Act or any rule direction or order 
made thereunder which prohibits the 
doing of an act without permission no 
such complaint shall be made unless the 
person accused of the offence has been 
given an opportunity of showing that he 
had such permission In the light of the 
proviso the Court assumed that when an 
authority which is statutorily authorised 
and bound to call for an explanation 
beforeacoraplamtisfiled serves a formal 
notice calling for explanation, a formal 
accusation may be deemed to be made 
But that is not the position m the present 
case 

16 In our judgment the view expressed 
bySmha J m Calcutta Motor end Cycle 
Company v. Collector of Cuttoms', that a 
proceeding under section 171*A of the 
Sea Customs Act 1878 being preliminary 
to a criminal trial any statement procured 
would be inadmissible under Article 20 
(3) there being a formal accusation relating 
to the commission of an offence which in 
the normal course may result in prosecu- 
tion, IS not correct Opinion of the 
Court recorded m appeal from that judg 
Tcient in Collector of Customs and others 
V Calcutta Motor and Cycle Company* 
m which Chakravarti, CJ , observed 
that the protection of Article 20 (3) avails 
even where a person is not formally 
accused or charged is inconsistent with 
the judgments of this Court already re- 
ferred cannot also be accepted as correct 

17 The views expressed by the Madras 
High Court in Collector cf Customs 
Madras v Kotumal Bhtrumal Pihlajatu* 
at page 275 that 


1 A.IR- 1956 Cal 253 

2 A.r R I95J Cil 6S2. 

3 (1967) 1 ML.J 403 (1967) MLJ (Cri) 
3Si IL.R (1967) t Mad 665 A.IJI 1967 
Mad 263 


“ the bar under Article 20 (3) 

of the constitution will not be available 
to the statements in the case since it is 
not m dispute that they have been rc^ 
corded only during an imestigation 
undertaken by the Customs Officer 
under sections 107 and 108 of the Cus 
toms Act of 1952 and at a time when the 
dqionents did not stand in the position 
of accused in the light of the principles 
stated in the decisions cited above ’ 

and by the Bombay High Court m taxman 
Padma Bhasai v The Staie^, thzt a person 
examined under section 171 A of the Sea 
Customs Act 1878 does not stand m the 
character of an accused person inasmuch 
as there is no formal accusation made 
against him by any person at that time 
arc, in our judgment , substantially correct. 

18 We therefore, agree with the High 
Court that the statements made by Mehta 
and the other persons accused before the 
Additional District Magistrate, 24 Par 
ganas, were not inadmissible lo evidence 
because of the protection granted under 
Article 20 (3) of the Constitution 

Criminal Appeal No 45 of 1968 

19 On 6th March, 1963, six parcels- 
containing watches were seized by the 
Customs authorities at Santa Cruz Air- 
port, Bombay The Customs authorities- 
recorded statements of the appellant 
Chitnis and attached certain documents 
from him Thereafter the Customs autho 
Titles filed a complaint against Chitnis and 
thirteen others for offences under section 
120 B Indian Penal Code read with sec 
tion 167 (81) of the Sea Customs Act and 
section 135 of the Customs Act 1962, 
read with section 109, Indian I^nal C^c 
alleging that between 15th August, 1952 
and 28lh January, 1963 and between 5th 
February, 1963 and 6th I^rcb 1963 
the offenders had imported watches and 
had on that account committed offences, 
under section 120 B Indian Penal Code 
read with section 167 (81) of the Sea Cus- 
toms Act and section 120 Indian Penal 
Code read with section 1 35 of the Customs 
Act, 1962, read with section 109 Indian 
Penal Code respectively At the tiial 
the prosecutor tendered m evidence cer t 
(am statements made before the Customs 
authorities by the accused The Advo- 


1 (196S) 67 Bom.LR.3t7 
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cate for the accused objected to the admis- 
sibility of those statements. The trial 
Magistrate rejected the contention and 
in a revision application filed before the 
High Court of Bombay the order passed 
by the Presidency Magistrate was con- 
firmed. 

Criminal Appeal No. 46 of 1968. 

20. Dady Adarj i Fatakia was arrested on 
26th December, 1964 At that time he 
was found m possession of 540 watches. 
He was served with a summons under 
section 108 of the Customs Act, 1962, and 
he made a statement before a Customs 
Officer. Therefater a complaint was filed 
before the Presidency Magistrate, Bombay, 
against Fatakia for oflTences under section 
135 (c) and (6) of the Customs Act, 1962. 
At the trial the public prosecutor supplied 
to the accused copies of the statements 
made by Fatakia. The accused Fatakia, 
then applied to the Magistrate that the 
statements if tendered in evidence would 
be inadmissible because they were in- 
admissible under section 25 of the Evi- 
dence Act or section 162 of the Code of 
Cnminal Procedure or under Article 20 
(3) of the Constitution. The contention 
were negatived by the Magistrate and m a 
revision application to the High Court 
the order of the Presidency Magistrate 
was confirmed. 

Criminal Appeal No. 47 o/1968. 

21. On 30th May, 1965, the Customs 
Officer seized 11,000 tolas of gold from a 
room in the occupation of the appellant 
Poonamchand and then recorded his 
statement after serving him with a sum- 
mons under section 108 of the Customs 
Act, 1962. A complaint was filed against 
the appellant and two others in the Court 
of Additional Chief Presidency Magis- 
trate, 8th Court, Bombay, under section 
120-B, Indian Penal Code and section 
135 of the Customs Act, and Rule 126-P 
(2) (II) and (IV) of the Defence of India 
Rules and rule 126-P (2) (II) and (IV) 
of the Defence of India Rules read with 
section 109, Indian Penal Code and section 
135 of the Customs Act, 1962, read with 
section 109, Indian Penal Code. At the 
trial evidence was given by the Superin- 
tendent, Central Excise, Marine and Pre- 
ventive Division, that the persons accused 
had made certain oral statements in his 
presence admitting their complicity in 


smuggling gold. An application 
by Poonamchand raising the conten- 
tion that the statements were in- 
admissible under section 25 of the Indian 
Evidence Act and Article 20 (3) of the 
Constitution was rejected on the ground 
•hat the application was premature A 
revision application was then filed in the 
High Court and it was heard with the 
other petitions and was rejected. 

22. In the three appeals Nos. 45, 46 and 
47 of 1968 the statements were made to or 
lecorded before the Customs Officers m 
an enquiry made under the Customs Act, 
1962. It was urged on behalf of the 
appellants that the statements made before 
the Customs Officers exercising power 
under the Customs Act, 1962, are inadmis- 
sible at the trial of a person accused of an 
offence under the Customs Act, 1962, 
because of section 25 of the Evidence Act 
and Article 20 (3) of the Constitution. 

23. The scheme of the Customs Act, 
1962, relating to searches, seizure and 
arrest, and confiscation of goods and 
conveyances and imposition of penalties 
may be briefly examined. Under sections 
100 and 101 a Customs Officer has power 
to search any person to whom these sec- 
tions apply if the officer has reason to 
believe that such person has secreted 
about his person, any goods liable to 
confiscation or any documents relating 
thereto. Section 104 confers upon the 
Customs Officer power to arrest if he had 
reason to believe that any person in India 
or within the Indian Customs waters has 
been guilty of an offence punishable 
under section 135. Every person so 
arrested must be informed of the grounds 
for such arrest Section 105 authorises 
any Assistant Collector of Customs to 
search any premises if he has reason to 
believe that goods liable to confiscation 
or any documents or things which in his 
opinion will be useful for or relevant to 
any proceeding under the Act, are secret- 
ed in any place, he may authorise any 
officer of customs to search or may himself 
search for such goods, documents or 
things Under section 104 (3) where an 
officer of customs has arrested any person 
under sub-section (1) he shall, for the 
purpose of releasing such person on bail 
or otherwise, have the same powers and 
be subject to the same provisions as the 
officer-m-charge of a police station has and 



132 


THE SOPmtB COUKT JOUKNAI. (1971 


IS subject to under the Code of Cnratnal 
Procedure, 1898 By section 107 any 
ofEcer of customs empowered in that 
behalf by general or special order of the 
Collector of Customs may, during the 
•course of any enquiry in connection with 
the smuggling of any goods— (a) require 
any person to produce or delner any 
■document or thing relevant to the enquiry 
and (b) examine any person acquainted 
•with the facts and circumstances of the 
case Section 108 confers upon a gazetted 
officer of customs the powers to summon 
any person whose attendance he considers 
-necessary to give evidence or to produce 
a document or any other thing m any cn- 
•quiry which such officer is making m 
connection with the smuggling of goods 
The person so summoned is bound to 
attend and to state the truth upon any 
•subject respecting which he is examined or 
make statements and produce such docu 
•ments and other things as may be required, 
and every such inquiry shall be deemed 
to be a judicial proceeding withm the 
meaning of sections 193 and 22$ of the 
Indian Penal Code Section LIO autho> 
rises the proper officer to seize such goods 
as he has reason to believe are liable to 
confiscation under the Act Sections 1 i 1 
to 127 deal with confiscation of goods 
and conveyances ana with imposition of 
penalties An appeal lies to the appro- 
priate authority at the instance of a pwon 
aggrieved by any decision or order passed 
■Under the Act withm the time specified 
under section 128 Under section 130 
the Central Board of Revenue may exer- 
cise revjsional powers in respect of orders 
passed by the Subordinate Customs autho 
rities and section 131 authorises the 
Ccntial Government on the application 
of any person aggrieved by certain orders 
specified therein to exercise the power to 
-annul or modify such orders Sections 
132 to 139 deal with offences and prosecu- 
tion Section 135 provides, insofar as 
at IS material 

“ Without prejudice to any action that 
may be taken under this Act, jf any 
person- 

fa) IS in relation to any goods in any 
way knowingly concerned m any fraudu- 
lent e\asioa or attempt at evasion of any 
duty chargeable thereon or of any prohi- 
■bition for the time being impost under 
this Act or any other law for the tunc 


being m force with respect to such goods, 
or 

(ft) acquires possession of or is m any 
way concerned in carrying removing, 
depositing, harbouring, keeping, con 
cealmg selling or purchasing or in any 
other manner dealing with any goods 
which he knows or has reason to believe 
are liable to confiscation under section 
111, he shall be punishable,— 

(0 • - • • 

00 * • * * • 

Section 137, insofar as it is material pro- 
vides 

“ (1) No Court shall take cognizance 
ofanyoffenceunder section 132 section 
133 section 134 or section 135 except 
with the previous sanction of the Col 
lector of Customs 

(2) No Court shall take cognizance of 
any offence under section 136 — 

(a) where the offence is alleged to have 
been committed byan officer of customs 
not lower m rank than Assistant Col- 
lector of Customs except with the pre- 
vious sanction of the Central Govern 
roent , 

(ft) • * ' • • • 

The Customs Act Lll of 1962 invests the 
Customs Officer with the power to search 
a person and to arrest him to search 
premises, to stop and search conveyances, 
and to examine persons, and also with the 
power to summon persons to give evidence 
and to produce documents and seizure of 
goods documents and things which are 
liable to confiscation He is also invest^ 
with the power to re/ease a person on bad 
He IS entitled to order confiscation of 
smuggled goods and impose penalty on 
persons proved to be guilty of infringing 
the provisions of the Act Jt is implicit in 
the provisions of section 137 that the pro 
ceedings before a Magistrate can only be 
commenced by way of a compbmt and 
not on a report made by a Custom Officer 
24 In certain matters the Customs Act 
of 1962 differs from the Sea Customs Act 
of J878 For instance, under the Sea 
Customs Act search of any place could not 
be made by a Custom Officer of bis own 
accord he had to apply for and obtained 
a search warrant from a Magistrate 
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Under section 105 of the Customs Act, 
1962, it is open to the Assistant Collector 
of Customs himself to issue a search 
warrant. A proper officer is also entitled 
under that Act to stop and search con- 
veyances : he is entitled to release a per- 
son on bail, and for that purpose has the 
same powers and is subject to the same 
provisions as the officer-in-charge of a 
police station is. But these additional 
powers with which the Customs Officer 
is invested under the Act of 1962 do not, 
in our judgment, make him a police officer 
within the meaning of section 25 of the 
Evidence Act. He is, it is true, invested 
with the powers of an officer-m-charge 
of a police station for the purpose of 
releasing any person on bail or otherwise. 
The expression or otherwise ” does not 
confer upon him the power to lodge a 
report before a Magistrate under section 
173 of the Code of Criminal Procedure. 
Power to grant bail, power to collect 
evidence and power to search premises 
or conveyances without recourse to a 
Magistrate, do not make him an officer- 
in-charge of a police station. Proceedings 
taken by him are for the purpose holding 
an enquiry into suspected cases of smuggl- 
ing. His orders are appealable and are 
subject also to the revisional jurisdiction 
of the Central Board of Revenue and may 
be carried to the Central Government. 
Powers are conferred upon him primarily 
for collection of duty and prevention of 
smuggling. He is for all purposes an 
officer of the revenue. 

25. For reasons set out in the judgment 
in Criminal Appeal No. 27 of 1967 and 
the judgment of this Court in Badkii Joii 
Savant's case^, we are of the view that a 
Customs Officer is under the Act of 1962 
not a police officer within the meaning 
of section 25 of the Evidence Act and the 
statements made before him by a person 
who IS arrested or against whom an inquiry 
is made are not covered by section 25 of 
the Indian Evidence Act. 

26. It was strenuously urged that under 
section 104 of the Customs Act, 1962, the 
Customs Officer may arrest a person only 
if he has reason to believe that any person 
in India or within the Indian Customs 
waters has been guilty of an offence 


1. (1967) M.I..J (Crl.) 36 ; (1967) 1 S.C J. 
701 : (1966) 3 S.C.R. 698, 


punishable under section 135 and not 
otherwise and he is bound to inform such 
person of the grounds of his arrest. Arrest 
of the person who is guilty of the offence 
pum'shable under section 135 and informa- 
tion to be given to him amount, it was 
contended, to a formal accusation of an 
offence and in any case the person who 
has been arrested and who has been in- 
formed of the nature of the infraction 
committed by him stands m the character 
of an accused person We are unable to 
agree with that contention. Section 104 
(1) only presciibes the conditions in which 
the power of arrest may be exercised. 
The officer must have reason to believe 
that a person has been guilty of an offence 
punishable under section 135, otherwise 
he cannot arrest such person. But by 
informing such person of the grounds of 
his arrest the Customs Officer does not 
formally accuse him with the commission 
of an offence Arrest and detentionfare 
only for the purpose of holding effectively' 
an inquiry under sections 107 and 108 of 
the Act with a view to adjudging confisca- 
tion of dutiable or prohibited goods and 
imposing penalties.^At that stage there 
is no question of the offender against the 
Customs Act being charged before a 
Magistrate. Ordinarily after adjudging 
penalty and confiscation of goods for 
without doing so, if the Customs Officer 
forms an opinion that the offender should 
be prosecuted he may prefer a complaint 
in the manner provided under section 
137 with the sanction of the Collector of 
Customs and until a complaint is so filed 
the person against whom an inquiry is 
commenced under the Customs Act does 
not stand in the character of a person 
accused of an offence under section 135. 

27. Section 167 of the Sea Customs Act, 
1878, contained a large number of clauses 
which described different kinds of infrac- 
tions. and different penalties or punish- 
ments liable to be imposed in respect of 
those infractions. Under the Customs 
Act, 1962, the Customs Officer is authoris- 
ed to confiscate goods improperly import- 
ed into India and to impose penalties m 
cases contemplated by sections 112 and 
113. But on that account the basic 
scheme of the Sea Customs Act, 1878, is 
not altered. The Customs Officer even 
under the Act of 1962 continues to remain 
a revenue officer primarily concerned 
with the detection of smuggling and 
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enforcement and levy of proper duties and 
prevention of entry into India of dutiable 
goods without paymented duty and of 
goods of which the entry is prohibited 
He does not on that account become 
either a police officer nor does the m 
formation conve>ed by him when the 
person guilty of an infraction of the law 
IS arrested, amount to making of an 
accusation of an offence against the person 
so guilty of infraction E%en under the 
Act of 1962 a formal accusation can only 
be deemed to be made when a complaint 
IS made before a Magistrate competent 
to try the person guilty of the infraction 
under sections 132 133 134 and 135 of 
the Act Any statement made under 
sections 107 and 103 of the Customs Act 
by a person against whom an enquiry is 
made by a Customs Officer is not a state 
meat made by a person accused of an 
offence 

28 Before parting with the case, we 
must observe that this Court has been 
invited m this group of appeals to consider 
the question of admissibility of evidence 
before the trial was completed At 
various stages of argument counsel asked 
us to make several assumptions on matters 
of evidence which were not before this 
Court In some cases the statements 
made by the accused before the Customs 
Officer were tendered m evidence and were 
objected to , in other cases eNen before the 
statements were tendered m evidence, 
objections Vicrc raised We may also 
observe that we arc not concerned m these 
appeals to decide whether the statements 
relied upon were obtained from persons 
charged with infraction of the provisions 
of the Customs Act by officers having 
authority over them by inducement, 
threat or promise having reference to 
the inquiry made against them Ihcsc 
questions if raised have to be decided at 
the trial of the appellants The appeals 
fail and are dismissed 

VMK. Appeals dismissed 
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Present —M Uidayalullah, CJ, J C 
Shah V j^masnami, A S Uegde end 
A N Groier, JJ 

M/s, Rattan Lai & Co and another etc 

Petitioners* 


The Assessing Anlbority, Patiala and 
another etc Respondents 

Pradip kamar and another 

Interveners 

Punjab General Sales Tax Act {XLVI of 
1948) as amended by the Punjab General 
Sales Tax (Amendment and Validation) 
Act (VIIo/ioST) section 5 (3) (i) end (n) 
and Central Sates Tax Act (LX Vlf of 
1 9SS) section 1 5 — Interpretation — Stase 
of sales tax—The provisions specifying the 
stege as the lost purchase or sale bj a 
dealer liable to pay the tax— Provisions, 
tf m con/fict v.ith section 15 of the Central 
Act 

On the question whether section 5 (3) (0 
and 00 of the Punjab General Sales Tax 
Act 1945 as amended by the Punjab 
General Sales Tax (Amendment and 
Validation) Act 1967, was in conflict 
with the provisions of section 15 
of the Centra! Sales Tax Act, 1956, 

Ifeldthat, the stage of tax stated m section 
5 (3) (i) and (li) is as follows In the case 
of sales tax, the stage of tax is the sale of 
such goods by the Jast dealer liable to pay 
the tax and in the case of purchase tax 
the stage is purchase by the last dealer 
liable to pay tax It is also provided that 
the turnover of any dealer for any period 
shall not include his turnover during that 
period of any sale or purchase of declared 
goods at any other stage than the stage so 
mentioned (Para 6 J 

It will be seen that the matter is now in the 
hands of the dealer He has to find out 
for himself whether he is liable to pay tax 
or not A dealer knows what he has done 
with his goods oris going to do with them 
If he knows that he is not the last dealer 
having parted with the goods to another 


•WPs Mos IJJ I6J 169 to 172. 
185 2t8 219 227 228 230 239 252 
253 and 249 of 1963 


29lh October 1968 
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dealer or he knows that he is going to 
use the goods or sell them to the customers, 
he knows when he is not liable to tax and 
when he IS. 1 herefore, he will not include 
the transaction in his taxable turnover in 
the first case but include it in the second. 
<joods in the hands of a dealer are not 
taxed. They are only taxed on the last 
purchase or sale. This information is 
always possessed by a dealer and by pro- 
viding that he need not include in his 
turnover any transaction except when he 
IS the last dealer, the position in now clear. 

[Para. 7.]. 

If the dealer is clear about fais own posi- 
tion he IS now quite able to see whether he 
is the last purchaser liable to pay the tax 
or the last seller liable to pay the tax. 
The Act by specifying the stage as the last 
purchase or sale by a dealer liable to pay 
the tax makes the stage quite clear and 
by giving an option to him not to include 
such transactions in his return saves him 
from the liability to pay the tax till he is 
the dealer liable to pay the tax. The 
provisions of section 5 (3) (t) and (ti) of 
the Act are quite sufficient to make them 
accord with the provisions of section 15 
of the Central Act. [Para. 8.]. 

Under Article 32 of the Constitution of 
India for Enforcement of the Fundamental 
Rights 

S. V. Gupte, Senior Advocate, ( S. K. 
Mehta and K. L. Mehta, Advocates of 
MJs. K L. Mehta & Co., with him), for 
Petitioners (In W.P. No. 133 of 1968). 

C. D. Garg, Advocate, and S. K. 
Mehta and K. L. Mehta, Advocates of 
Mis K L. Mehta & Co., for Peti- 
tioners (In W.P. No. 165 of 1968). 

Hardev Singh, Advocate, for Petitioners 
<In W.Ps. Nos 169 and 170 of 1968). 

V. C. Mahajan, Advocate and S. K. 
Mehta and K. L. Mehta, Advocates of 
Mjs. K L Mehta, & Co., for Peti- 
tioners (In W.Ps. Nos. 171, 172, 218, 219, 
227, 228, 230, 239, 248, 249, 252 and 253 
of 1968). 

M C. Chagla, Senior Advocate, (A. N. 
Sinha and B. P. Jha, Advocates, with him), 
for Petitioners (In W.P. No. 185 of 
1968). 

Niren De, Solicitor-General of India 
{O.P. Malhotra and R. N. Sachthey, 
Advocates, with him), for Respondents 
(In W. Ps. Nos. 133 and 165 of 1968). 


Anand Saroop, Advocate-General, for 
State of Haryana, (R. N. Sachthey, 
Advocate, with him), for Respondents 
(In W. Ps. Nos. 218, 219, 227 and 228 of 
1968). 

O. P. Malhotra and R. N. Sachthey, Ad- 
vocates, for Respondent (In W. Ps. Nos. 
169 to 172 of 1968). 

R. N. Sachthey, Advocate, for Respon- 
dents (In W. Ps. Nos. 185,230, 239, 248, 
249, 252 and 253 of 1968). 

B. Dana, Advocate, and P. C. Bhartari, 
Advocate for Mjs. J. B. Dadachanji & 
Co., for Interveners (In W. P. No. 165 
of 1968). 

The Judgment of the Court was delivered 
by 

HidayatuUah, C. /.—These are 17 peti- 
tions challenging the validity of the 
Punjab General Sales Tax (Amendment 
and "Validation) Act, 1967 (VII of 
1967) by the Punjab Legislature and 
the Punjab Sales Tax (Haryana Amend- 
ment and Validation) Act, 1967. Thir- 
teen of these petitions challenge the 
Punjab Amendment Act and four chal- 
lenge the Haryana Amendment Act. 

2. The petitioners are firms or com- 
panies dealing in cotton or oil seeds. 
Their business is to purchase ginned 
and unginncd cotton for manufacturing 
yam and selling the said cotton also 
to registered and unregistered dealers 
both inside and outside the State. The 
petitioners of the second category pur- 
chase oil seeds for use in manufacture 
of edible oils. The surplus oil-seeds 
are sold to other dealers, registered 
or unregistered, inside and outside the 
State of Punjab Both these commodities 
are essential commodities to which the 
Central Sales Tax Act applies Cer- 
tain provisions of these Amending Acts 
are challenged on the ground that they 
offend section 15 of the Central Act and 
are also unconstitutional being m viola- 
tion of Articles 14 and 19. 

3. The Punjab General Sales Tax Act was 
passed in 1948. It was amended from 
time to time. The Act as it stood on 
1st April, I960, was challenged m R/imi ani 
Cotton Mills Ltd. v State of Punjab and 
another^. On 10th April, 1967, this Court 
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by majority struck down certain portions 
of the Act on the ground that they were 
in conflict with the provisions of section 15 
of the Central Act On 1st November, 
1966, the former Stale of Punjab bifur- 
cated and the States of Punjab and 
Haryana came into existence On 29th 
December, 1967, the Punjab Legis 
lature enacted Act VII of 1967 amending 
the original Act and the following day 
the President’s Act instituted the Punjab 
General Sales Tax (Haryana Amend 
ment and Validation) Act 1967 
(XIV of 1967) was passed for Haryana 
Both the Acts were preceded by Ordi- 
nances which they replaced It is not 
necessary to refer to the Ordinances 
4 Section 15 of the Central Sales Tax 
Act, 1956 (LIV of 1956) provided as 
follows 

* 15 Resinctions and conditions in 
regard to tax cn sale or purchase of 
declared goods withm a Slate 

Every sales tax law of a State shall, lo 
so far as it imposes or authorises the 
imposition of a tax on the sale or pur- 
chase of declared goods be subject 
to the following restrictions and condi- 
tions, namely — 

(a) the tax payable under that law in 
respect of any sale or purchase of such 
goods inside the State shall not exceed 
three per cent of the sale or purchase 
price thereof, and such tax shall not be 
levied at more than one stage , 

(b) where a tax has been levied under 
that law in respect of the sale or pur- 
chase inside the State of any deciaml 
goods and such goods are sold in the 
course of inter State trade or com- 
merce the tax so levied shall be re 
funded to such person in such manner 
and subject to such conditions as may 
be provided in any law in force in 
that State 

The section provides that in rc«pcct of 
decbred goods the tax (sales or pur- 
chase) shall not exceed the prescribed 
limit and shall not be levied at more than 
one stage and shall be refunded to per- 
sons from whom it is collected jf the 
goods are sold in the course of inter- 
state trade or commerce The ongin^ 
Punjab General Sales Tax Act 1948, 
was challenged before this Court in 


Bhottoni Cotton Mills Lid case'- The 
Act in defining the taxable turnover in 
section 5 (2) allowed certain deductions 
and oneJi^such deduction m clause (vi) 
was f 

‘ turnover during 

that period on the purchase of goods 
which arc sold not later than six months 
after the close of the year to a regis- 
tered dealer, or in the course of inter 
State trade or commerce, or m the 
course of export out of the territory 
of India 

Provided that m the case of such a 
sate to a registered dealer, a declara 
tton , m the prescribed form and duly 
filled and signed by the registered 
dealer to whom the goods are sold, 
IS furnished by the dealer claiming 
deduction * 

The original section, as it stood on 1st 
April, 1960 read as follows 
“5 Rate of tax 

(1) Subject to the provisions of this 
Act there shalllbe levied on the tax 
able turnover every year of a dealer 
a tax at such rates not exceeding four 
naye Paise m a rupee as the State 
Government may by notification direct 
Provided 

Provided further that the rate of tax 
shall not exceed two naye paise m a 
rupee in respect of any declared goods 
as defined in clause (c) of section 2 of 
the Central Sales Tax Act , 1956 and 
such tax shall not be levied on the 
purchase or sale of such goodsj^at 
more than one stage 
Provided 

(2) In this Act thcXcxpression “ tax- 
able turnover ’ means that part of a 
dealer s gross turnover dunngTany 
period which remains after deducting 
therefrom— 

(fl) his turnover during that period 
on— 

0 ) 

(il) sales to a registered dealer of goods 
declared by him in a prescribed form 


' 1 (1968) 1 SC J 545 (1967) 3 SCR 577 
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(vi) the purchase of goods which are 
.sold not later than six months after 
the close of the year, to a registered 
dealer or in the course of mter-State 
trade or commerce, or m the course 
of export out of the territory of India : 

Provided that m the case of such a 
sale to a registered dealer, a declara- 
tion, in the prescribed form and duly 
filled and signed by the registered 
dealer to whom the goods are sold, 
is furnished by the dealer claiming 
deduction. 

♦ * * ♦ 

It was contended in that case that sec- 
tions 2 (Jf), 5 (1) second proviso and 5 (2) 
(a) (vi) were m conflict with section 15 
of the Central Act. Bhawani Mills 
were dealers registered under the Punjab 
General Sales Tax Act, 1948, and for the 
assessment years 1960-61, 1961-62 and 
1962-63 the Mills denied their liability 
to the Central Sales Tax on the purchase 
of cotton in the accounting years. 

5. The scheme of the Act then in force 
put the tax on purchase of cotton (which 
was a declared commodity) at the rate 
of 2 naye paise in a rupee. By the second 
proviso to section 5 (1) it was further 
provided that such tax shall not be levied 
on the purchase or sale of such goods 
at more than one stage The word 
‘ dealer ’ at that time was defined as 
follows : 

“ Dealer means any person including 
a Department of Government who in 
the normal course of trade sells or 
purchases any goods that are actually 
delivered for the purpose of consump- 
tion in the State of Punjab, irrespec- 
tive of the fact that the main place of 
business of such person is outside 
the said State and where the main place 
of business, of any such person is not 
in the said State, ‘ dealer ’ includes 
the local manager or agent of such per- 
son in Punjab in respect of such 
business.” 

The provisions for taxing purchases of 
cotton were challenged on the ground 
that there was a possibility of the tax 
being levied at more than one stage, the 
provisions of the second proviso not- 
withstanding The argument was sum- 
marized by our brother Vaidialingam 
thus : 

S C J— 18 


“In this case, according to the 
appellant, it has to send quarterly 
returns, even during the accounting 
year and, as per section 10 (4) of the 
Act, it has to pay also tax, in accordance 
with the returns submitted by it for 
every quarter. In the returns that 
are being sent, the dealer will have to 
include all purchases of cotton, 
effected by him during the quarter 
for which the return is sent. There 
is no indication, either in the Act or 
in the rules or the forms prescribed, 
as to whether the persons from whom 
the appellant purchased cotton, have 
paid tax or not. Section 15 of the 
Central Act is not restricted only to 
registered dealers There will also 
he nothing to guide the appellant to 
know as to whether the goods, pur- 
chased by it, have been sold to it by 
its vendor within the period mentioned 
in clause (vi) of section 5 (2) (er) of the 
Act. Under those circumstances, there 
is always a possibility, or even a 
certainty, of more persons than one 
having paid tax or being made liable 
to pay tax m respect of the same 
goods at different stages. That is 
quite opposed to the provisions of 
section 15 (c) of the Central Act. 
Even otherwise, it is pointed out that 
if a person has purchased cotton and 
sells it after the period provided for 
in section 5 (2) (c) (vi), that party is 
liable to pay sales tax and would 
have also paid the same Another 
purchaser from the said party will 
also be liable to pay tax, on the 
same commodity if he sells the goods, 
after the period mentioned in clause 
(iv). 

That is, two persons are made liable 
for payment of tax, in respect of the 
same commodity. In other words 
the purchases of the same item of 
declared goods, by the persons indicated 
above, are made liable for tax, whereas 
under the Central Act, there can be 
only one levy and collection of tax at 
one stage, either on sale or on pur- 
chase-” 

Learned Counsel in that case showed by 
way of contrast how the Madras, Mysore, 
Andhra Pradesh and U. P., had avoided 
such a consequence. In answer, it was 
pointed out by the State that since the 
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tax was levied, whether on sale or pur 
chase at the very first transaction, the 
stage was fixed and that the dealer 
could always claim exemption under 
section 5 (2) (o) (vil or a refund under 
section 12 of the Act This Court in 
its majority judgment did not consider 
that the second proviso to section 5 (1) 
by Its mere declaration prevented the 
levy of tax at more than one stage The 
difficulty however remained that the 
Act Itself did not indicate the stage at 
which the tax was to be levied and 
because under section 15 (1) of the 
Central Act there could be no liability for 
payment of tax unless this stage was so 
stated m the Act or the rules thereunder 
It was pointed out that a dealer would 
have to show m his return all purchases 
of cotton and pay the tax with his 
return There was nothing which would 
have enabled the dealer to show whether 
the tax had already been paid by 
another dealer and to exclude from his 
return those transactions The dealer 
could not take a chance as heavy 
penalties were provided This was parti- 
cularly so v/here the goods passwi 
through an unregistered dealers hands 
at an intermediate stage In dealing with 
the latter part of the reasons this Court 
gave an example which may be quoted 
here 

“ if a dealer M sells the declared 
foods to SIX months after the close 
of the year (S being a registered dealer) 
A becomes liable to purchase lax 
Bui If B sells the identical declared 
goods again after the period men 
Vontd 2D SDbchiis<i (n), ie wtW 
also be liable to pay purchase lax 
That means, m respect of the same 
item of declared goods more thao 
one person is made liable to pay tax 
and the tax is also levied at more than 
one stage That is not permissible 
under section 15 (o) of the Central 
Act II goods are resold to a non 
registered dealer, within the period 
sub-clause (yi) will not help the 
original purchaser We may alsopomt 
out at this stage that sub-clase (wi 
of section 5 (2) (a) negatives the 
assumption that the normal rule under 
the Act, in respect of declared goods 
is to levy the tax on the first pur- 
chaser’ ^ 


This Court then referred to section 12 
where there is a provision for refund 
which taken with rules 48 58 allowed 
for refund to be claimed and found the 
provisions insufficient to get over the 
difficulty This Court observed 

“Even in the matter of obtaining re 
funds, there can be no controversy that 
the appellant will have to place, before 
the officer concerned, particulars of 
transactions connected with the com 
modity m question and also the basis 
on which It claims the relief It will 
be absolutely difficult, if not impos 
sible for persons like the appellant 
to collect materials in this behalf, 
because, there is no provision contained 
cither in the Act or the Rules, on the 
basis of which it will be entitled to be 
supplied with all the material informa 
tion relevant for sustaining a request 
for refund If the Central Act makes 
It mandatory that the tax can be 
collected only at one stage in our 
opinion it IS not enough for the State 
to say that a person who is not liable 
to pay tax must nevertheless pay it 
m the first instance and then claim 
refund at a later stage We may state 
that the question as to how far a party 
can ask for refund, without the order 
of assessment being set aside by ap 
pcopriAie proceedings is highly doubt 
ful , because at the time when the 
actual order of assessment is passed, 
in Certain cases, it may not be possible 
for fa parly to say whether he is 
entitled to exemption or not under 
sub clause (v<) of section 5 (2) of the Act 
If a person is not liable for payment of 
tax at all at any time the collection 
of a tax from him with a possible 
contingency ofrefundata later stage, 
will not make the original levy valid 
because if particular sales or purchase 
arc exempt from taxation altogether, 
they can never be taken into account, 
at any stage for the purpose of cal 
culating or arriving at the taxable 
turnover and for levying tax’ 

Relying upon the observations in A f' 
rernandesv Stale of herala^, this Court 
concluded 


1 0957) SCR 8J7 0957) SCJ 689 
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.the provisions contained in a statute 
with respect to exemptions of tax or 
refund or rebate, on the one hand, 
must be distinguished from the total 
non-liabihty or non-imposition of tax, 
on the other. These observations, 
also, in our opinion, effectively pro- 
vide an answer to the stand taken by 
the State, m this case that section 12 
of the Act provides an adequate relief 
by way of refund, even if tax is 
collected at an earlier stage.” 

The Amending Acts which are now chal- 
lenged set about removing these difiScul- 
ties. These amendments are again 
challenged on the same lines It is 
convement to take the two Amending 
Acts separately. First we shall take up 
for consideration the Punjab amendments 
Here, we are concerned only with a 
few of the amendments made by the 
Amending Act VII of 1967. Section 5 was 
amended retrospectively from different 
dates . In sub-section (1) , in the second 
proviso, the words “ as defined in clause 
(c) of section 2 of the Central Sales Tax 
Act, 1956, and such tax shall not be 
levied on the purchase or sale of such 
: goods at more than one stage” are now 
omitted. After the second proviso 
another proviso is introduced : In sub- 
section 1-A, the words “in respect of such 
-goods other than declared goods” are 
-substituted retrospectively from 16th 
December, 1965 for the words “in respect 
of such goods.” After sub-section (2) 
a new sub-section (3) is introduced from 
1st October, 1958. We may now set 
•out the 5th sub-section as it emerges from 
'.the amendment before we deal with the 
objections : 

“ Section 5 — Rate of to.— (1) Subject 
to the provisions of this Act, there 
shall be levied on the taxable turnover 
of a dealer a tax at such rates not 
exceeding six naye paise in a rupee 
as the State Government may by noti- 
fication direct.” 

(2) In this Act the expression ‘ taxable 
turnover ’ means that part of a dealer’s 
gross turnover during any period which 
remains after deducting therefrom — 

(a) his turnover during that period on — ■ 


(vi) the purchase of goods which are 
sold not later than six months after 
the close of the year, to a registered 
dealer, or in the course of mter-State 
trade or commerce, or in the course 
of export out of the territory of India : 

Provided that in the case of such a sale 
to a registered dealer, a declaration, in 
the prescribed form and duly filled and 
signed by the registered dealer to whom 
the goods are sold, is furnished by the 
dealer claiming deduction 

(3) Notwithstanding anything con- 
tained in this Act,— 

(a) in respect of declared goods, tax 
shall be levied at one stage and that 
stage shall be — ■ 

(i) in the case of goods liable to sales 
tax, the stage of sale of such goods by 
the last dealer lible to pay tax under 
this Act ; 

(li) in the case of goods liable to pur- 
chase tax, the stage of purchase of 
such goods by the last dealer liable 
to pay tax under this Act ; 

(h) the taxable turnover of any dealer 
for any period shall not include his 
turnover during that period on any 
sale or purchase of declared goods at 
any stage other than the stage 
referred to in sub-clause (i), or as the 
case may be, sub-clause (ii) of clause 

(a).” 

In addition, a new section , section 11-AA 
was added to the following effect : 

“11-AA. Review of certain assess- 
ments, etc , of tax on declai ed goods : 
(1) Notwithstanding anything con- 
tained m this Act, the Assessing Au- 
thority shall (whether or not an applica- 
tion IS made to him in this behalf), re- 
view, all assessments and le-assess- 
ments made before the commencement 
of the Punjab General Sales Tax 
Amendment and Validation Act, 1967, 
m respect of declared goods and make 
such order varying or revising the 
order previously made as may be neces- 
sary for bringing the order previously 
made into conformity with the pro- 
visions of this Act as amended by the 
Punjab General Sales Tax (Amend- 
ment and Validation) Act, 1967 ; 


is 
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?iov»dtd that, no proceeding for review 
shall be initiated without giving the 
dealer concerned a notice m writing of 
not less than thirty days 

‘ (2) Any dealer on whom a notice is 
served undersub-section(l') maywithm 
thirty days from the date of receipt 
of such notice intimate m writing the 
assessing authority of his intention 
to abide by the assessment or reassess 
ment sought to ht reviewed and if he 
does so the assessing authority shall 
not review such assessment or reassess- 
ment under this section 

(3) No order shall be made under this 
section against any dealer without 
giving such dealer a reasonable oppor- 
tunity of being heard 

(4) Notwithstanding anything con 
tamed in any judgment decree or 
order of any Court or other authority 
to the contrary but subject to the pro- 
visions of the foregoing sub sections 
any assessment, re assessment, levy or 
collection of any la* in respect of 
declared goods made or purporting 
to have been nude and any action or 
thing taken or done or purporting 
to have done in relation to such assess- 
ment, re assessment levy or collection 
under the provisions of this Act before 
the commencement of the Punjab 
General Sales Tax (Amendment and 
Validation) Act, 1967, shall be as 
valid and effective as if such assessment, 
re assessment levy or collection or 
action or thing had been made taken 
or done under this Act as amended by 
thePunjab General Sales Tax (Amend 
ment and Validation) Act, 1967 ’ 

The argument is that the position has 
not altered at all even after the amend- 
ments and the liability to taxation at di- 
fferent stages remains still and the Act 
continues to be in conflet with the Cen 
Iral Act on the same reasons on which 
Shmani AMs Case\ proceeded It is 
argued that the amendments have been 
made retrospective but no machinery 
is provided to enable the dealer to dis- 
cover that the goods had been taxed 
before and the single stage at which the 
tax IS to be levied is still not clearly 
discernible This is the mam argument 
but there are many supplementary argu- 


ments which we shall notice later 
For the present we confine our attention 
to the mam point 

6 The stage of tax now stated in sec- 
tion 5 (3) (0 and 00 In the case of 
sales tax the stage of tax is the sale of 
such goods by the last dealer liable to 
pay the tax and in the case of purchase 
tax the stage is purchase by the last dealer 
liable to pay tax It is also provided 
that the turnover of any dealer for any 
period shall not include his turnover 
during that period of any sale or purchase 
of declared goods at any other stage than 
the stage so mentioned 

7 It will be seen that the matter is now 
in the hands of the dealer He has to 
find out for himself whether he is liable 
to pay the tax or not A dealer knows 
what he has done with his goods or is 
going to do with them If he knows that 
he IS not the last dealer having parted 
with the goods to another dealer or he 
knows that he is going to use the goods 
or sell them to consumers he knows when 
he IS not liable to tax and when he is 
Therefore he will not include the trans- 
action in his taxable turnover m the first 
case but include it in the second Goods 
>n the hands of a dealer are not taxed 
Th^ are only taxed on the last pur- 
chase or sale This information is always 
possessed by a dealer and by providing 
that he need not include in his turnover 
any transaction except when he is the 
last dealer, the position is now clear 


8 It IS contended that even so the 
dealer may not know that he is the last 
dealer and may make some mistake 
The law does not take into account 
the actions of persons who are negli- 
gent or mistaken but only of persons who 
act correctly according to law If the' 
dealer is clear about his own positioi^ 
he IS now quite able to see whetherj 
he IS the last purchaser liable to pay ihcl 
tax or the last seller liable to pay the 
tax The Act by specifying the stage 
as the last purchase or sale by a dealer! 
liable to pay the tax makes the stag^ 
quite clear and by giving an option to 
him not to include such transactions 
in his return saves him from the liability 
to pay the tax-till he is the dealer liable 
to pay the tax. In our opinion, there-l 
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ffore, the present provisions of the Act 
are quite clear and are quite sufficient 
to make the amended Act accord with 
the Central Act. The arguments noted 
in the earlier case of this Court do not 
therefore arise. 

9. It will thus be seen that the present 
Act does not suffer from any of the defects 
from which the unamended Act had 
suffered. It is, however, contended 
that the Act has been made retrospec- 
tive but no machinery is provided to 
■discover if the declared goods were 
assessed to tax more than once. As we 
have already pointed out, the matter 
is within the ken of the dealer himself 
and it is for him to decide whether he 
would not claim the benefit of section 
11 -AA and ask for a refund or m future 
transactions delete the sales from his 
taxable turnover when he is not the last 
dealer liable to pay the tax. Therefore 
the retrospectivity of the Act does not 
make any difference. It is not contended 
before us that it was not within the com- 
petence of the Punjab Legislature to 
pass such an Act retrospectively. 
The defect pointed out is the selfsame 
defect which was noticed in Bhamni 
I^ills cased' But that defect no longer 
exists. 

10. it is argued further that there is a 
discrimination between the two kinds 
of manufacturers In the definition of 
“ dealer’ m section (2) (yl) and m the pro- 
viso to section II^AA it is submitted 
arises because of the opportunity given 
to a dealer to ask for reassessment to 
the old assessment. This is open to 
every dealer and the intention is to give 
an opportunity to the dealer himself 
leaving it to his own will whether to 
ask for a refund or not. This hardly 
can be said to create a discrimination 

11. Lastly It IS contended that there is 
a delegated legislation in that the mini- 
mum has been provided without indica- 
tion of the circumstances under which 
the tax is to be levied. This, it is said, 
creates unguided delegation to adininis- 
trative authority, the function of the 
Leaislature. It is to be noticed that the 
-cStral Act Itself gives power to the 
Legislature to chose a rate of tax at not 
more than 3 per cent of the taxable turn- 
over. The tax levied is well within that 
Limit and therefore the Lefflslature has 

1. (1968) 1 S C J. 545 


chosen the maximum and has left it free 
to the authorities to impose the tax within 
that maximum regard being had to the 
requirements of revenue and the ex- 
penditure necessary for the State. 

12. We may now deal with some argu- 
ments which are common to both sets 
of cases before considering the case of 
the Haryana amendment. It is argued that 
the reorganization of the State rook place 
on IscNovembei, 1966 and the amend- 
ment m some of its parts seeks to amend 
the original Act from a date anterior 
to this date. In other words, the Legis- 
lature of one of the States seeks to amend 
a law passed by the composite state. 
This argument entirely misunderstands 
the position of the original Act after 
the reorganisation. That Act applied 
now as an independent Act to each of 
the areas and is subject to the legislative 
competence of the Legislature m that 
area The Act has been amended in 
the new States in relation to the area of 
that State and it is unconceivable 
that this could not be within the com- 
petence. If the argument were accepted 
then the Act would remain unamen- 
dable unless the composits state came 
into existence once more. The scheme 
of the States Reorganisation Acts makes 
the laws applicable to the new areas 
until superseded, amended or altered 
by the appropriate Legislature in the 
new States. This is what the Legislature 
has done and there is nothing that can 
be said against such amendment. 

13. In regard to Haryana cases also the 
same arguments are urged. It is con- 
tended that the amended Act there also 
offends section 15 for the reasons which 
we have given. Neither the amend- 
ment of section 5 in this area nor the in- 
troduction of section 11-AAfor refund 
offends against section 15 of the Central 
Act or the equality clause of the Consti- 
tution It is said that pending cases will 
always be reconsidered whether or 
not an application in that behalf is made 
in the case of disposal of cases it depends 
upon the party to intimatein writing that 
he has no objection to the assessment or 
reassessment already made If any objec- 
tion can be taken it will be by those whose 
cases are pending and not by those whose 
cases have been closed. The option to 
submit to the assessment is open to every 
one alike and there is no discrimination 
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if a party wants that his case need not 
be reconsidered He has only to slate 
that in writing and that would be the 
end of the matter If he wants his case 
to be reconsidered then he can go be 
fore the Tribunal and get his case rcconsi 
dered 

14 It IS also urged in this connection 
that there is a oiscnraination between 
the imported goods and local goods It 

15 said that the discrimination js also 
between the first purchase in the case of 
imported goods and last sale m the case of 
local goods Since the imported goods 
might be more expensive by reason of fre 
ighi etc or intermediary sales having taken 
place It IS said that the burden of tax 
will be heavier and therefore this will 
o^end against the equality clause and 
Article 304 of the Constitution In our 
opinion this argument is without any 
substance The rate of tax is same in 
every case In Stale of Madras v ff h 
tfaiaraja Mudahar^, this Court slated 
that the essence of Articles 301 and 303 is 
to enable the State by a law ** to impose 
on gooas imported from other States or 
the Union territories any tax to which 
similar goods manufactured or produced 
m the State are subject, so however as 
not to discriminate between goods so 
imported and goods so manufactured or 
produced It was pointed out by this 
Court that ‘ imposition of diffcreniial 
rates of tax by the same State on goods 
manufactured or produced in the Slate 
and similar goods imported m the State is 
prohibited by that clause But where the 
taxing State is not imposing rates of tax 
on imported goods different from rates 
of tax on goods manufactured or pro* 

IRA Vns nt, 

15 Here also the tax IS at the same rate 
and therefore the tax cannot be said to be 
higher m the case of imported goods It 
may be that when the rate is applied the 
resulting tax is somewhat higher but that 
does not offend against the equality con- 
templated by Article 304 That is the 
consequence of ad valorem tax being levied 
at a particular rate So long as the rale 
is the same Article 304 is satisfied Even 
in the case of local manufacturers if ihcir 
cost of production varies the net tax 
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collected will be more or less m some 
cases but that does not create any inequa- 
lity because inequality is not the result of 
the tax but results from the cost of produc 
tion of the goods or the cost of their im 
portation This giound, therefore, has 
also no substance We do not think it 
necessary to set down here the provisions 
of the Haryana Amendment Act because 
they follow the scheme of the Punjab 
Amendment Act in substance and what 
we have said m regard to the Punjab 
Amending Act applies muiaiis mutandis 
to Haryana Amendment Act also 

In the result these petitions have no sub- 
stance They arc dismissed with costs 
One set of hearing fee 

V M K Petitions dismissed 
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The Gnntiir Town Ratepayer’s Asso- 
aation, etc RespmitnU 

Madras Dulrict Mumapahttes Act (V of 
i 92 o),j«/ioii 82 (2) — Annual value of Build- 
ings under — Deleminatien of— Municipality 
if has to look to and ts bound by fair rent 
payable under the Rent Control Act 

Section 82 (a) of the Madras District 
Municipalities Act makes ptovwiQox On: 
the fixation of annual value according to 
the rent at which lands and buildings 
may reasonably be expected to be let 
from month to month or from year to 
year less the specified deduction The 
test essentially is what roit the premises 
can lasyfully fetch if let out to a hypothe- 
tical tenant The municipality is thus 
not free to assess any arbitrary annual 
value and has to look to and is bound by 
the fair or the standard rent which w ouJd 
be payable for a particular premises 
under the Rent Control Act m Ibrce 
In th is respect no distiction can be made 
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between buildings the fair rent of which 
has been actually fixed under the Rent 
Control Act and those in respect of 
which no such lent has been fixed. 

\Paras 4 and 5.]. 

Appeals by Special Leave from the Judg- 
ment and Deci ee dated the 3rd Decemberj 
1965 of the Andhra Pradesh High Court 
in Second Appeals Nos. 367, 368 and 
369 of 1962. 

B. V Subrahmanyam, Senior Advocate 
{A. V. Rangam, Advocate, ivith him), 
for Appellant (In all the Appeals). 

M. Natesan, Senioi Advocate (iT. Jayaram 
Advocate, with him), for Respondents 
(In all the Appeals). 

The Judgment of the Court was delivered 
by 

Grover, J.— These appeals have been 
brought by Special Leave from a judgment 
of the Andhra Pradesh High Court. 

2 . Three suits, namely, O.S. Nos 222, 
223 and 4fifi were filed iix the 

Guntur Court in which the relief claimed 
was for a declaration that the general 
revision of the rental values of the houses 
and buildings effected by the Guntur 
Municipality m the year 1900, 
for the purpose of assessnient of tax was 
ultra vires and illegal and for a conse- 
quential relief of a permanent injunction 
retrammg the municipality from acting 
on the special notices issued to the tax- 
payers. 


Guntur Municipality in 1 960 by increasing 
the rental value of houses to more than 
the rental value which prevailed on the 
dates provided in the Rent Control Acts 
in force prior to i960 was ultra vires and 
illegal and permanent injunctions were 
granted lestiammg the municipality from 
acting upon the special demand notices 
issued to the rate-payaers and from 
collecting the enhanced tax. Appeals 
were filed and the first appellate Court 
substantially upheld the iudgment of 
the trial Court though certain modifi- 
cations ivere made in the decrees passed 
by that Court. Appeals were taken to 
the High Court but the same were dis- 
missed 


3 . Section 81 of the Madras District 
Municipalities Act, hereinafter 

called the “Municipalities Act gives the 
description and classes of property tax 
and other taxes leviable by the munici- 
pality. Section 82 gives the method ot 
^sessment. It is provided by sub-section 
(2) of that section that the annual value 
k lands and buildings shall be deemed 
to be the o’ross annual rent at which they 
may reasonably be expected to let from 
month to month or from yc^v to year less 
certain deductions. The District Munsif 
by a common judgment delivered in the 
three suits held that the annual value had 
to be computed in the context of the 
rent that was payable under the Rent 
Control legislation The suits were 
decreed and a declaration was granted 
that the general revision made by tne 


4 . The only point which we are called 
upon to decide is whether before the 
fixation of a fair rent of any premises the 
municipality tvas boimd to make assess- 
ment in the light of the provisions con- 
tained in the Rent Acts. A subsidiary 
question has also arisen whether the 
Courts below wcrejustified in referring ta 
and passing the decree keeping in view 
the Rent Acts which were in force prior 
to the enactment of the Andhra Pradesh 
Buildings (Lease Rent and Eviction) 
Control Act, i960, hereinafter called the 
“Act”. Nowsection 82 (2) of the Munici- 
palities Act, as stated before, makes pro-[ 
vision for the fixation of annual value| 
according to the rent at which lands and 
buildings may reasonably be eiqjected to^ 
be let from month to month or from year 
to year less the specified deduction. The. 
test essentially is what rent the premises! 
can lawfully fetch if let out to a hypothe- 
tical tenant. The municipality is thus 
not free to assess any arbitrary annual! 
value and has to look to and is bound by! 
the fair or the standard rent which would 
be payable for a particular premises! 
under the Rent Act in force durmg the, 
year of assessment. In The Corporation of 
Caladta v. Sm. Padma Debi and others^, 
it was held that on a fair reading of the 
express provisions of section 127 {a) 
of the Calcutta Municipal Act, 1923, the 
annual rent could not be fixed higher 
than the standard rent under the Rent 
Conti ol Act. There the Rent Control 
Act of 1950, came into force befoiethe 
assessment was finally determmed and it 
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was observed that the Corporation had no 
power to fix the annual valuation of the 
premises higher than the standard rent 
under that Act The learned Counsel 
for the appellant has not made any 
attempt nor mdeed he could do so to 
contest the above view ^Vhat has been 
stressed by him is that section 7 of the 
Act makes it clear that it is only ^ter the 
fixation of the fair rent of a building that 
the landlord is debarred from claimmg 
or receivmg the payment of any amount 
m excess of such fair rent It is urged 
that so long as the fair rent of a building 
or premises is not fixed the assessment 
of valuation bv a municipality need not 
be limited or governed by the measure 
provided by the provisions of the Act 
for determination of fair rent Logically 
such buildings or premises as are not let 
out to a tenant and arc in the self occupa 
tion of the landlords would also fall within 
the same principle if no fair rent has ever 
been fixed m respect of them 

15 ^Ve are unable to agree that on the 
(language of section 82 (2) of the Munici 
alittes Act any distinction can be made 
etucen buddings the fair rent ofwhich 
has been actually fixed by the Controller 
and those m respect of which no such rent 
hM been fixed It is perfectly clear that 
the landlord cannot lawfully expect to 
get more rent than the fair rent which is 
pay able m accordance with the principles 
laid down m the Act The assessment of 
valuation must take into account the 
measure of fair rent as determinable 
undcrthcAct It raav be that where the 
Controller has not fixed the fair rent the 
municipal authorities will liavc to arrive 
at their own figure of fair rent but that 
can be done without any diificultv by 
keeping in view the principles laid down 
in section 4 of the Act for determination 
of fair rent This would of course be 
w ith regard to the assessment of v aluation 
for the period subsequent to the commg 
mto force of the Act For the prior 
period it would be the Rent Act m force 
•during the year of assessment m riic light 
of the provisions ofwhich the figure of the 
fair rcntwould hav e t o be determined and 
assessment made accordingly 

6 There « a good deal of confusion m 
the ludgmcnts of the trial Court and the 
first appellate Court with regard to the 
the Rent Acts the provisions of which 


would have to be kept in view for the 
assessment of valuation for the purpose of 
section 82 (2) of the Municipalities Act 
The decrees which have been granted 
suffer from the same infirmity It has 
be^ pointed out b> the learned Counsel 
for the respondents that according to the 
rules contained m the fourth Schedule to 
the Municipalities Act the assessment 
books have to be revised once in every 
five years and the quinquennial assess 
ment thus made ensures for that period 
But it appears from the rules that a 
procedure has been prescribed for chang 
ing the assessment whenever a case is 
made out for doing so We are not con* 
cemed with the procedural difficulties 
which may be experienced, we have to 
declare what the law is and as appears 
to be sell settled the assessment of valua 
tion lor the purpose of tax must be made 
m accordance with and in the light of 
the provisions of the Rent Act which 
would be m force during the period of 
assessment 

7 In the result the decrees which have 
been granted arc hereby modified by 
declaring that the general revision made 
by the Guntur Municipality by increasing 
the rental valuation ofhouscs and build* 
mgs beyond thi. fair rent determinable 
under the Ren t Act in force for the period 
of assessment shall he illegal and ultra 
vires and a permanent injunction shall 
issue restraining the municipality from 
realizing any amount m excess of such 
taxwhichmaybc found due on the valua- 
tion fixed according to the principles laid 
down in our judgment In view of the 
entire circumstances the parties are left 
to bear their own costs in this Court 

- Appeals dismissed 
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■{Civil Appellate Jurisdiction.) 

Present J.M. Shelat and C.A. Vaidia- 
lingam, JJ. 

Vizagapatam Dock Labonr Board 

. . Appellant* 

V. 

Stevedores Association, Vi^akhapatnam 
and others . . Respondents. 

{A) Dock Workers {Regulation 0/ Employment) 
Act, 194S {IX of 1948), sections 2, 3, 5, 5-^, 
and 5-jB and the Vtzagapatam Dock Workers 
^Regulation of Employmenf] Scheme, 1959, 
tlcmses 2, 7, 9, II, 14, 18, 30, 31, 33, 37, 
43, 44, 46, 51 and Scope — Emplqyer- 

employee relationship, if exists between the Dock 
labour Eoard and the dock labour workmen. 

From the various provisions of the Act 
and the Dock Workers (Regulation of 
Employment) Act, 1948, and the Vizaga- 
patam Dock Workers (Regulation of 
Employment) Scheme, 1959, it is 
evident that the Dock, Labour Board 
is a statutory body charged with the 
duty of administering the Scheme, 
the object of which is to ensure greater 
regularity of employment for workers and 
to secure that an adequate number of dock 
workers are available for the elEcient per- 
formance of dock work. The Board is 
an autonomous body, competent to deter- 
mine and prescribe the ivages, allowances 
and other conditions of service of the 
dock workers. The purport of tlie 
Scheme is that the entire body of workers 
should be under the control and supervi- 
Mon of the Board. The registered employ- 
yers are allocated monthly workers by the 
Administrative Body and the Administra- 
tive Body supplies whenever necessary, 
the labour force to the stevedores from 
the reserve pool. The workmen ivho are 
allotted to the registered employers are 
to do the work under the control and 
supervision of the registered employers 
and to act under their directicms. The 
registered employers pay the wages due to 
the workers to the Administrative Body 
and the latter, in turn, as agent of the 
registered employers, pay them over to 
the concerned workmen. All these cir- 
cumstances, prima facie, establish that 

*CA. No. 2113 of 1968. 

IO //1 September, 1969, 

SC j— 19 


the Board cannot be considered to be the 
employer of the dock labour workmen. 
It is true that the fimctions of recruitment 
and registration of the dock labour force, 
fixation of wages and dearness allowance, 
payment of workmen’s compensation, 
taking of disciplinary action and prohibi- 
tion against the employment of workmen 
who are not registered with the Board are 
discharged by the Board under the Scheme. 
But on that account, the Board does not 
become the employer of the dock labour 
workmen. In fact the various provisions 
referred in the Scheme, clearly show that 
the registered employer to whom the 
labour force is allotted by the Board is the 
employer whose work of loading or unload- 
ing of ships is done by the dock workers 
allotted to them. {Paros. 23, 24 and 25.3 

(B) Dock Workers {Registration of Employ- 
ment) Act {IX of 1948) and Vi^gapatnam 
Dock Workers Scheme, 1959 — Claim ■ for 
works by dock workers union against Stevedores 
Association and its members — Board made a 
party — Board is not the employer — Nor does it 
carry on an industry — Award against the 
Board — Not proper. 

Having regard to the nature of the claim 
and the averments in the pleadings of the 
Workers Union as also on the basis on 
which the Tribunal 'tself has proceeded 
the claim for bonus has really been made 
aga nst the Stevedores Association and 
its members; as such the Tribunal was 
not justified in making tlie Board liabl % 
{Paras. 10 and 14.] 

Further, it cannot be stated that the 
Board functioning under the Act and the 
scheme carries on any industry so as to 
attract the provisions of the Industrial 
D sputes Act. As the Board is neither 
the employer nor carries on any industry 
the Industrial Tribunal was wrong n 
directing the Board to pay the bonus 
claimed which has to be met by the 
actual employer. [Fara. 30.] 

Appeal by Special Leave from the Award 
dated the 24th May, 1968 of the Indus- 
trial Tribunal, Andhra Pradesh in I.D. 
No. 10 of 1967. 

Ntren De, Attorney-General for India, 
{S.K. Dholakia, R.H. Dhebar and S.P. 
Nayar, Advocates, -with him), for 
Appellant. 

K, Srinivasamurthy and Naunit Lai, ■ Advo- 
cates, for Respondent Nos. i to 12. 
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B P Maheswan, Advocate, for Respondent 
No 13 

The Judgment of the Court was delivered 
by 

Vaidtalingam, J —This appeal, by Special 
Leave, by the Vizagapatam Dock Labour 
Board (hereinafter referred to as the 
Board), is directed against the award, 
dated 24th May, ig68 of the Industrial 
Tribunal, Andhra Pradesh, Hyderabad, 
in I D No JO of 1967 holding that die 
appellant should pay the dock workers 
employed at Vizagapatam Port bonus for 
the accounting years 1964 65, 1965-66 
and 1966-67 

2 The Central Govcmment, by its 
order dated 13th April, 1967 referred for 
adjudication, to the said Tribunal, the 
question whether the demand for payment 
of bonus to Dock Labour Board workcis, 
employed at Vizagapatnatn Pore for die 
accounting years 1964 65, 1965 66 and 
1966-67 was justified and, if so, at what 
rate should such bonus be paid The 
parties to the reference included the 
Board, the Vishakhapatnam Stevedores 
Associatjoa, certain individual Stevedores 
and two unions repre.scnttng workers 
The two unions were the Port Khalasis 
Union and thtf Dock Workets Union 

3 Both the Umons filed statements of 
claim on behalf of theu workmen They 
referred to the demands made by them 
for parent of bonus and the rejection 
thereof by the Board and the Stevedores 
Association They referred to certain 
agreements having been reached in respect 
of bonus between the workmen and the 
reqwctivc Stevedores As ociaCions, m 
Calcutta, Cochin, Madras and Bombay 
They claimed that the work done by the 
workmen at Vishakhapatnam Port was 
exactly similar to the type of work done 
by the Stevedores workmen at Bombay, 
Calcutta Cochin and Madras and that 
therefore their claim for bonus was 
justified They further referred to tlw 
fact that the Board and the Stevedores 
Association were all governed by the 
Dock Workers (Regulation of Employ- 
ment) Act, 1948 (IX of 1948) (hcremafler 
referred to as the Act) and the Vizaga- 
patam Dock Workers (Regulation of 
Employment) Scheme, 1959 (hereinafter 
referred to as the Scheme), Crzuncd thcrc- 
imdcr The said Scheme u similar to the 


Sdieme obtaining m the areas where a- 
settkment had been entered into regarding; 
bonus and the relationship between the 
Stevedores and the Dock Labour Board 
was aUo the same in all ports Thfr 
Unions claimed bonus at 14 paisc per 
ton for 196465, fs paise per ton fdr 
1965-66 and 16 paise per ton for 1966-67- 

4 The Vishakhapatnam Stevedores Asso- 
ciation and its member Stevedores filed 
statements contesting the claim of the 
workmen After referring to some of thf 
provisions of the Act and the Scheme,, 
die Association urged that the Dock 
workers were the worknsen of the Board 
as all the ingredients of master and servant 
existed as between the Board and the- 
dock workers The Association further 
urged that the dock labour workers 
wfcrc not the employees of the Stcvedorcs- 
and, as such no claims for bonus could, 
be made as against the Slevcdorcs Asso- 
ciation or its members The Association, 
further pleaded that it was an unneces- 
sary party to the reference and the 
workmen nad no claim as against >t lit 
view of the fact that the Association or 
Its members were not the employers of 
the dock workers. They also contested 
the claim of the workmen on ments 

5 The Board, r^resented by ftx 
Chainnan, filed a written statement con 
testing the claim of the Stevedores that 
they were not the employers of the dock 
worken The Board claimed that it 
was a statutory body constituted under 
the Act and ^vemed by the statutory 
Sdieme in the discharge of its statutory 
functions According to it none of the 
functions discharged by it under the 
Act or the Scheme could be charactensed 
as 'carrying on of an industry’ so as to 
attract the provisions of the Industrial 
Disputes Act On the othet hand, the 
Board urged that it was the Stevedores and 
their Association that carried on the 
stevedonng industry during the years for 
whidi a claim for bonus was made by the 
woikmen and therefore, if at all the 
liabihty for payment of bonus should be 
that of the Stevedores and their Associ- 
ation It further urged that the claim, 
having been made by the workmen 
against the Stevedores, the latter should not 
be allowed to convert the said claim into 
one against the Board. The Board also 
further pleaded that it was not a neces^ 
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sary or proper party to the dispute. It 
filed an addition^ WTitten statement 
pointing out that the Vishakhapatnam 
Stevedores Association had been appoin- 
ted by the Central Goveriunent as the 
Administrative Body for the purpose of 
carrying on the day-to-day administra- 
tion of the Scheme and that the said 
Administrative Body is deemed to act 
as an agent for the employers, as would 
be evident from the Scheme. After 
referring to the functions of the Adminis- 
trative Body under the Scheme, the Board 
claimed that it had no ftirther part to 
play in the proceedings before the 
Tribimal. 

6. The Industrial Tribunal, after refer- 
ring to the nature of the duties performed 
by the Board as well as the Stevedores 
A^ociation and its members and their 
relationship wath the Dock Labour 
Boards, held that it is the Board that is 
the employer of the dock ^vorkers and 
that the Board is liable for meeting the 
claim for bonus. The Tribunal has 
proceeded on the basis that the bonus 
claim by the workmen is ‘ tonnage 
bonus’ because while loading or unload- 
ing cargo any particular gang or gangs 
of workmen may not be working 
continuously for a given period for a 
particular Stevedore and therefore the 
bonus that has to be paid to the dock 
workers must be on the basis of the 
tonnage handled by them. The Tribu- 
nal then considered the rate at which 
bonus is to be awarded for the three years. 
Ultimately it has held that the demand 
for bonus by the' workmen for the three 
years in question is justified and it has to 
be paid by the Board at the rate of 13 
paise per ton for the year 1964-65, at 
14 naise per ton for the year 1965-66 and 
at 15 paise per ton for the year 1966-67. 

7 . The learned Attorney-General, on 
behalf of the appellant, raised two 
contentions: (:) That the Tribunal has 
acted illegally and widiout jurisdiction 
in making the Board liable for payment 
of bonus when the claim of the workmen 
for such pajrment was against the Steve- 
dores Association and its members; and 
(li) having due regal'd to the provisions 
of the Act and the Scheme and the fimc- 
tions discharged by tire Board, the Tribu- 
nal should have held that there is no 
employer-employee relationship between 


the Board and the dock labour work- 
men and, as such the Board could not 
be made liable for the claim. 

8. Regarding the first contention, the 
learned Attorney-General invited our 
attention to the nature of the claim made 
by tJie Uvo unions as well as the dis- 
cussion contained in respect of such 
claim in the award. The Attorney- 
General also referred us to the plea taken 
by the Board in its witten statement that 
a claim exclusively made by the dock 
workers as against the Stevedores should 
not be allowed by the Stevedores to be 
converted into a claim made as against 
the Board and that no award could be 
passed against the Board contrary to the 
claim of the workmen themselves. 

9 . Mr. K. Srinivasamurthy, learned 
Counsel appearing for the Stevedores 
Aspeiation, urged that the claim by the 
unions was for payment of bonus against 
the Board and therefore the Board has 
been properly made liable. Alternatively 
tlie Counsel urged that the claim by the 
unions was for payment of bonus and 
the Tribunal was perfectly justified in 
considering which party was liable to- 
meet this claim. It was in considering 
such a claim that the Tribunal had held 
the Board to be liable. 

10 . Having due regard to the nature of 
the claim and the basis on which the 
Tribunal itself has proceeded, we are 
satisfied that the claim' for bonus has 
been made by the unions specifically 
against the Stevedores Association and 
its members and, as such, the Tribunal 
was not justified in making the Board 
liable. 

11 . In the statement of claim filed by 
the Port Khalasib Union, in paragraph 
2 it is stated that since the Stevedores 
aie the registeied employers of the 
Dock Labour Board, the bonus should 
be settled by tire Stevedores Association 
only. In paragraph 14 the Union has 
stated that the plea of the Stevedores at 
Vishakliapamam that they are not con- 
cerned with the demand for bonus since 
the workers are registered with the Dock 
Laboiu Board is wong, baseless and 
aimed at confusing the issue. After 
referring to the agreements arrived at 
between the Stevedores workmen and 
the Stevedores at Bombay, Calcutta, 
Cochin and Madras, the Union has 
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-Stated in paragraph 15 that the Stevedores 
at Vuluikluipatruira Port are m no way 
difTercnt and they cannot disclaim their 
responsibilities for payment of bonus to 
the workmen 

12 Similarly, the Dock Workers Umon 
m Its statement, has referred to the fact 
that It has been agitating for many years 
for the introduction of payment of bonus 
^ obtaining in Madras, Bombay, Calcutta 
-and Cochin The Union has further 
stated that the Stevedores of Vuhakha- 
jiatnara arc the employers registered in 
the Dock Labour Board as the real 
employers It has further stated that 
the Stevedore companies arc pntate 
employers who work for a consideration 
and derive large profits out of the 
employment and the operations of the 
Stevedore workers The Stevedores have 
heen resisting the claim of the woikmen 
for payment of bonus and have been 
postponing consideration of the claim 
■^e Union has further stated that pay* 
ment of bonus can be made by the Board 
on behalf of the Stevedores and the 
■Stevedonng business is very lucrative and 
profitable The Union further prayed 
the Tnbunal to summon the accounts of 
the Stevedores as the claim of the work* 
•men regarding the finanaal position of 
the Stevedores will be fully found estab* 
luhed 

13 The Stexedores Association no 
doubt has stated that the dock workers 
are the workmen of the Board as all 
ingredients of master and servant exist 
as bctvrem the Board and the doe^ 
workers The Board has categorically 
stated m its written statement that the 
dock workers’ claim against the Stevedores 
should not be allowed to be converted 
by the Stevedores into a claim against 
the Board. The Board has further specifi- 
cally pleaded that no award could be 
passed agatrut it contrary to the claim 
made by the dock workers themselves 

^4 The various averments contained 
m the statements referred to above will 
clcMly show that the claim for payment 
of tonus by the dock workers ■was essen- 
t^y and m the mam directed against 
ihe Stc^dores Association and its nicm- 
IbOT Otbenvue a reference by the 
Union to the prosperity and lucrative 
bmin^ conducted by the Stevedores 
and the large profits made by them will 
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have no relevancy at all No doubt, here 
and there, there are certain averments 
regarding the Board, but so far as we could 
see, no specific claim for payment of 
bonus as against the Board has been 
made On the other hand the claim is 
ihatthe Board ‘on behalf of the Stevedores 
in Vishakhapatnam’ can pay the bonus 
claimed by the unions The statement 
filed by the Stevedores Association also 
m^es It clear that they understood the 
claim by the workmen as directed against 
them because it makes various averments 
to establish that the workmen have no 
claim as against them as the Stevedores 
Association or its members are not the 
employers of the workmen The Board 
has specifically stated that a claim 
made against the Stevedores should not 
be converted into a claim made against 
die Board and no award can be passed 
contrary to the claim of the workmen 
themselves That ^e Tnbunal also 
understood that the claim of the workmen 
was against the Stevedores Association 
and Its members is al o evident from the 
statement m para 4 of the award where 
m the Tnbunal observes as follows 

‘‘ The claimants claim bonus for the 
three years mentioned mthe issue, and 
they claim that it should to paid by 
the Stevedores They claim that Jt 
diould be paid on the same basis as 
adopted at the other ports , Cal- 
cutta, Bombay, Madras and Cochin” 

That the claim for bonus in the four 
areas referred to above was being met 
by the respective Stevedores Associations 
—though on the basts of agre em ent— 
is not m dispute The observation extrac* 
ted earlier shows that the Tnbunal has 
also proceeded on the basis that the claim 
by the workmen has to be adjudicated 
uixm on the basis that it is the liability 
of the Stevedores But, unfortunately 
m the latterpart of the award the Tnbunal 
has mixed up the discussion regarding 
the liability of the Board or the Stevedores 
Association and has ultimately held that 
the Board is liable for payment of bonus 
No doubt the bara for this conclusion is 
ttot the Board is the employer of the 
dock workers The correctness of the 
view about the Board being the employer 
of the dock workers will to considered 
by us when we deal with the second 
contention of the learned Attorney* 
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General. To conclude on the first aspect 
the learned Attorney-General is well 
founded in his contention that in view of 
the pleadings and the nature of the claim 
made by the workmen the award making 
the Board liable for payment of bonus is 
not correct. 

15. Normally, oiu- decision accepting 
the first contention of the learned Attor- 
ney-General is enough to dispose of the 
appeal. But, as the Tribrmal has adjudi- 
cated upon Ae contention of the Board 
that it is not the employer of the dock 
workers and held against it, we shall 
proceed to consider the second contention 
of the learned Attorney-General. 

16. In order to appreciate the relation- 
ship between the Board, the dock workers 
and the Stevedores Association, it is 
necessary to refer to certain provisions 
of the Act and the Scheme. But before 
we do so, we can broadly set out how the 
work of loading and unloading of ships 
in the port of Vishakhapatnam is being 
done. The Board maintains a dock 
labour pool. The shipping companies 
have their agents at Vishakhapatnam. 
The Stevedores enter into contracts with 
the ’ ship-otvners for the loading and 
unloading of cargo. The contracts con- 
tain clauses regarding the rate per ton 
of cargo payable to the Stevedores who 
handle the loading or the unloading of 
cargo. The shipping agents inform the 
Stevedores about the ship that is due to 
arrive as also the nature and quantity 
of the cargo to be loaded or tmloaded. 
The- Stevedores inform the Board about 
the quantity of cargo to be loaded or 
unloaded and place an indent stating 
the approximate labour force that may 
be required for the said purpose. The 
Board supplies the labour force as asked 
for. Along with the labour force the 
Board deputes two supervisors who arc 
called the loading mazdoors and the 
tindal. The Stevedores employ one Fore- 
man for the entire operatiori of either 
loading or unloading. The, duty of the 
Foreman appears to be to see that die 
cargo is not damaged and that it is 
properly handled by the labour force 
supplied by the Board. The Stevedores 
have to carry on the work with the labour 
force supplied by the Board and they 
cannot engage outside labour for 
the work. The Stevedores pay 
to the Board for the services of the workers 


supplied by it. Over and above the 
wages due to the labourers and paid to- 
the Board the Stevedores have also to 
pay 105 per cent, of the actual wages te 
(he Board known as ‘General and Welfare 
Levy’. The Board utilises this additional 
amoimt for making certain payments 
to the workers. The Stevedores cannot 
take any disciplinary action against the 
workmen but, on the other hand, they 
have to complain to the Board. Ihe 
Board takes the necessary disciplinary 
action against the workers concerned. 
It fixes the rates of wages to be paid by 
the Stevedores and collects the same 
from them and pays to the workers. 
A particular gang of workmen may work 
for one Stevedore on a particular day 
and on the next day they may -work for 
another Stevedore. In fact it may even 
happen that one gang of workmen work 
for different Stevedores in the course of 
the same day. 

17. We shall now refer to the salient 
features of the Act and the Scheme. 
The object of the Act is to provide for 
regulating the employment of dock 
workers. Section 2 defines inter alia 
the expressions ‘Board,’ ‘ dock worker,^ 
‘employer’ and ‘Scheme.’ The expres- 
sion ‘ dock worker’ in brief means a 
person employed or to be employed in, 
or in the vicinity of any port on work in 
connection -^vitih the various matters 
referred to in the definition. ‘Employer,’" 
in relation to a dock worker, means the 
person by whom he is employed or to be 
employed as aforesaid. ‘Scheme’ has 
been defined to mean a Scheme made 
under the Act. Section 3 provides for 
the scheme being made for the registra- 
tion of dock workers and employers with 
a -view to ensuring greater regmarity of 
employment and for regulating the 
employment of dock workers, whether 
registered or not, in a port. A perusal 
of clauses (a) to (k) of sub-section (2) of 
section 3 shoivs that the scheme may make 
pro-vision for various matters which 
include' regulating the recruitment and 
entry into the Scheme of dock workers, 
the registration of dock workers ancl 
employers, the employment of dock 
workers as ivell as the terms and condi- 
tions of employment, including rates 
of remuneration etc. The Scheme may 
also, provide for the manner in which, 
and the persons by whom, the cost of 
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operating the Scheme is to be defrayed workers Clause 5 provides for the 
as well as for constituting the authority Central Government appointing an 
to be responsible for the administralion Administrative Body for the purpose of 
•of the scheme Section 5 provides for carrying on the day to-day administra 
the Central Government or the State tion of the Scheme There is no contro^ 
Government, as the case my be, when versy that the Vizhagapatnam Stevedores’ 
mabng a scheme, constituting an Advnory Association, in this case has been appom 
Committee to advise upon such matters ted as the Administrative Body 
arising out of the administration of the 

Act or any scheme made under it as well 19 Under clause 7 dealing 'yith the 
as regarding its composition The Advi- various functions of the Board the latter 
*ory Committee shall include an equal ** authorised to take various measures 
number of members representing the for furthering the objects of the Scheme 
Government, the dock workers and the The measures contemplated under sub- 
■employcrs of dock workers and shipping clauses (a) to (i) of clause 7 (i) inclu^ 
companies Section 5 A provides for ensuring the adequate supply and the 
the establishment of a Dock Labour full and proper utilisation of the dock 
Board by the Government for a port or labour, rcgulaUng the recruitment and 
group of ports, as well as its composition entry into and the discharge from the 
Under section 5 B the Board is made Scheme, of dock workers, the allocation 
responsible for administering the scheme of registered dock workers in the reserve 
for the port or group of ports for which pool to registered employers, maintain 
»t has been established and also the 'ng the employers’ registers and dock 
Board is to exercise such powers and register of dock workers, the levying and 

f 'crform such functions as may be coo recovering from registered employers, 
erred on it by the scheme contributions m respect of the expenses of 

. the Scheme, administering the Dock 

J8 The Central ^vemment has framed Workers Welfare Fund and recovering 
a sim^e under sub-section (i) of section from registered employers contribution 
4 of the Act for the Port of vizagapatam for such fund, administering a Provident 
Uause s states that the objects of the Fund and a Gratuity Fund for tegutered 
bcheme arc to ensure weater regularity dock workers m the Reserve Pool Ihe 
01 employment for dock workers and to various functions enumerated show that 
secure that an adequate number of dock the Board s primary responsibility « 
workers is avmlable for the cfBcicnl per- the administration of the Scheme and to 
jormance of dock work The Scheme sec that the work in the dock is properly 
applies to the roistered dock workers and done and the labour employed for such 
registered employers Clause 3 defines purpose is not exploited Among the 
the various cxpr«sions 'Daily worker* responsibilities and duties enumerated 
me^ a registered dock worker who is in clause 8 are the fixing of the number of 
not a monthly worker Monthly worker’ dock workers to be registered under 
means a registered dock worker who is -various categories, considering registra- 
•engaged by a registered emplo)er or a tion of new employers, determmatmn of 
CToup of such employers on a monthly the wages, allowance and other condi- 
basis under a contract which requires tions of service and fiiung the rate of con- 
lor Its termiimtion at least one month’s tribution to be made by registered 
notice on either side ‘Dock employer employers to the Dock Workers Welfare 
means a person by whom a dock worker Fund Under clause o (i) (k), the Chair- 
M employed or is to be employed and abo man of the Board is given power to take 
maudes a group of dock employers formed diicipbnary action against registered dock 
^der clause 14 (i) (J) ‘Registered dock workers and employers in accordance 
r er means a dock worker whose with the provisions of the Scheme 
Mmc IS for the time being entered m Under clause ir, the Administrative 
tnc employers register ‘Reserve pool’ Body has been made responsible for the 
^ans a pool of registered dock workers adnunistrationof Ae Scheme and m parti- 
who arc available for work and who are cular of the various matters mentioned 
not for the time being m the employ- m sub-clauses (a) to (A) Sub clause (e) 
ment of a registered employer or a diereof provida for the Administrative 
group of dock employers as monthly B^y allocating registered dock workers in 
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the reserve pool who are available for 
"ivorh to registered employers and for 
•this purpose, tmder clause (z) thereof 
-the Administrative Body is deemed to 
iact as an agent for the employer. Sub- 
•clauses (t) and (I'i) of clause (/) cast 
•the duty on the Administrative Body of 
^Uecting the levy, contribution to the 
pDock Workers Welfare Fund or any 
-other contribution from the employers 
jas may be prescribed under the Scheme, 
'as nvell as the collection of the registered 
■^ock workers’ contribution to the Pro- 
vident Fund, Insurance Fund or any 
•other fund which may be constituted 
under the Scheme. Sub-clause (fit) makes 
•the Administrative Body responsible for 
payment as agent of the registered 
•employer to each daily worker of all 
•earnings properly due to the dock worker 
drotti the employer and the payment 
to such workers of all monies payable 
iby the Board to those workers in accord- 
ance with the Scheme. Two points 
•emerge from clause ii mz., that when 
allocating registered dock workers in 
•the reserve pool for work to registered 
•employers, Ae .Administrative Body is 
•deemed to act as agent for the employer; 
and the payment to each daily worker of 
all earnings properly due ]to him from the 
•employer is made by the Administrative 
Body as agent of the registered employer. 

"SO. Clause 14 deals with the mainte- 
nance of Employers’ Register and the 
Workers’ Registers. Clause i8 deals with 
promotion and transfer of workers. Sub- 
clause (3) thereof deals with the transfer 
of a monthly worker to the reserve pool 
at the request of the employer or die 
worker, but such transfer is made sub- 
ject to the fulfilment of any contract 
subsisting between the monthly worker 
and his employer. Sub-clause (4) pro- 
-vides for considering the request for 
■transfer to a reserve pool by a monthly 
•worker whose services have been termi- 
nated by his employer for an act of 
indiscipline or misconduct. 

21 . Clauses 30, 31 and 33 deal ivith the 
payment of guaranteed minimum wages 
,to a ivorker in the reserve pool register, 
pa-yment of attendance allowance and 
disappointment money to such w'orkcr, 
respectively. Clause 36 deals ■with the 
•obligations of registered dock workers 
3nd clause (2) thereof states that a 


registered worker in the reserve pool 
who is available for work shall be deemed 
to be in the employment of the Board. 
We have already seen that tmder clause 1 1 
(e), when allocating registered dock 
workers in the reserve pool for work to 
registered employers, the Administrative 
Body shall be deemed to act as an agent 
for the employer. Under sub-clause (5) 
of clause 36 a registered dock worker 
when allocated for employment under 
a registered employer is bound to c<irry 
out lus duties in accordance with lhe 
directions of such registered employer or 
his authorised representative or super- 
visor and the rules of the port or place 
where he is working. Clause 3? enume- 
rates the obligations of registered emplo- 
yers. They are prohibited from employ- 
ing a worker other than a dock worker 
who has been allocated to him by the 
Administrative Body under clause ii (e). 
The registered employers are also bo-und 
to pay the Administrative Body the levy 
under clause 51 (i) as well as the gross 
wages due to a daily worker. They 
are also bound to make contributions to 
the Dock Workers Welfare Fund under 
clause 53. 

22 . Clause 38 deals svith Testriction on 
employment. Registered employers are 
prohibited from engaging workers on 
dock work unless they are registered' 
dock workers. It also prohibits persons" 
other than registered employers employ- 
ing any worker on dock work. Under, 
clause 40 it is provided that it shall be 
an impbed condition of contract between 
a registered worker (whether in the reserve 
pool or on the monthly register) and a 
registered employer that the rates of 
wages, allowances and overtime, hours 
of work shall be such as may be pres- 
cribed by the Board for each' category of 
workers and the fixation of wage periods 
etc., shall be in accordance tvith the 
provisions of the Payment of Wages 
Act, 1936. Clause 44 deals tvith disci- 
plinary procedure to be followed in 
taking action against a registered emplo- 
yer and a registered dock worker. Clause 
46 deals tvith termination of employ- 
ment. Clause 51 provides for the cost 
of operating the Scheme being defrayed 
by payments made by registered emplo- 
yers to the Board. It provides for the 
registered employer paying to the Board 
such amount by way of levy in respect 
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of the reserve pool workers when pay- 
ing the gross amount of wages due ftom. 
them imder clause 3? (5) (i) Clauses 52 
and 53 provide for Provident Fund and 
Gratuity and Dock Workers Welfare 
Fund respectively 

23 We have rather elaborately gone into 
the various matters dealt with under the 
Act and the Scheme as that will give a true 
picture of the nature of the functions and 
duties that the Board discharges m 
respect of the tvork carried on m the port 
From the various provisions ofthe Actand 
the Scheme referred to above, it is evident 
that the Board u a statutory body charged 
with the duty of administering the Scheme 
the object of which is to ensure greater 
regularity of employincnt for dock 
workers and to secure that an adequate 
number of dock workers arc available for 
the efficient performance of dock work 
The Board is an autonomous body, com- 
petent to determme and prescribe the 
wages, allowances and other conditions of 
service of the dock workers The purport 
of the Scheme is that the entire body of 
workers should be under the control and 
supervision of the Board The registered 
employers are allocated monthly workers 
by the Adauaatntive Body and Ae 
Admioistrative Body supplies whenever 
necessary, the labour force to the Steve- 
dores from the reserve pool The work- 
men who arc allotted to the registered 
employers a« to do the work under the 
control and supervision of the registered 
employers and to act imdcr their direc- 
tions The registered employers pay die 
wages due to ^ workers to the Adminis- 
trauve Body and the latter, m turn, as 
agent of the registered employers, pay 
them over to the concerned workmen 

24 All these circumstances, in our 
opinion, pnma faeu establish tlmt the 
Board cannot be considered to be the 
employer of the dock labour workmen 
In fact the various provisions rrfeircd to 
m the Scheme clearly show that the 
regutered employer to whom the labour 
force IS allotted by the Board is the emplo- 
yer whose work of loading or unloading of 
ihips is done by the dock workers allotted 
to them 

25 Mr Sniuvasamurthy, learned 
Counsel for the respondents, referred us 
to certam circumstances to support his 

xontention that the relationship of em- 


ployw-cmployee exists between the Board 
and the dock workers Some of those- 
circumstances are recruitment and regis- 
tration of the dock labour force, fixation of 
wages and dearness allowance, payment 
of workmen’s compensation, taking of 
dtsaplinary action and prohibition against 
employment of workmen who arc not 
roistered witli the Board These circum- 
stances, in our opinion, do not establish a 
relationship of employer and employee 
between the Board and the dock labour 
The functions referred to abow are dis- 
charged by the Board under the Scheme, 
the object of which, as mentioned earlier, 

IS to ensure greater regularity of employ- 
ment for dock workers and to secure that 
an adequate number of dock workers ** 
available for the efficient performance of 
dock work It is with this purpose m 
Mcw that the Scheme has provided for 
various matters and considerable duti» 
and responsibilities arc cast on the Board 
in this re^rd But we have also already 
pointed out that under sub-clause {5) 
clause 36 a registered dock worker when 
allotted for employment under a rcgi*' 
tered employer, shall carry out his duti» 
in accordance with the directions of such 
registered employer and dame iJ (*) 
also makes it clear that in the matter of 
allocation of registered dock workers »» 
the reserve pool to registered employers, 
the Administrative Body shall be deemed 
to act as agent for the employer Though, 
the contributions for the Dock Workers 
Welfare Fund as well as the wages and 
other earnings due to a worker are paid 
by the registered employer to the Board 
at the rates fixed by it, the latter passes 
On Uie same to the d^k worker concerned, 
as agent of the registered empioyef, under 
clause 1 1 (/) (mj Further, the definition, 
of the expression ‘ dock worker’ and 
‘ employer un^ section 2 (A) and (0 
respectively of the Act and the definition 
of dock employer’ and ‘ monthly worker’ 
in clauses 3 (g) and (k) respectively of 
the Scheme and the obligation cast under 
section 36 (5) ofthe Scheme on a registered 
dock worker when allocated for employ- 
ment under a registered employer to 
carry out lus duties in accordance with 
th e directions of the latter and the 
provisions contained in clause 37 (5) 
of ffie Scheme regarding payment by a 
registered employer to the Admmistrative- 
Body of the gross wages due to- the dock 
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worker and the implied condirion 
of contract between the registered 
dock worker and the registered employer 
under clause 40, read along with the pro- 
visions regar^ng the functions of the 
Board, in our view, clearly lead to the 
conclusion that the Board cannot be 
considered to be the employer of the 
dock workmen and there is no relationship 
of master and servant bet^^isen die two. 

26. Mr. Srinivasamurthy, learned 
.Counsel, referred us to the decision of 
'this Court in Kirloskar Oil Engines v. 
Hanmant Laxman Bibawe\ in which 
according to him, an inference of relation- 
ship of master and servant was not drarvn, 
though for all practical purposes a person 
was working under the directions of 
another. The question that arose for 
consideration in that case rvas whether a 
watchman deputed to work by the Police 
Department under a private individual 
on the basis of a Scheme could be consi- 
dered to be the employee of the latter, 
after considering the salient features of 
the scheme framed by the Police Depart- 
ment and after observing that a decision 
on the question as to the relationship of 
employer-employee has to be determined 
in the light of relevant facts and circum- 
stances and that it wotild not be expedient 
to lay down any particular test as decisive 
in the matter, this Court held that a rela- 
tionship of master and servant, betiveen 
the ^vatchman and the private employer, 
did not exist, notwithstanding the fact that 
the private employer was entitled to issue 
orders to the -watchman deputed to work 
imder him. The scheme dealt with in 
this decision was entirely different from 
the Scheme before us. 

27. The learned Counsel then referred 
us to a decision of a Single Judge of the 
Kerala High Court in C. V. A. Hydross 
and Sons v. Joseph Sanjon^. That decision 
had to consider the question regarding 
payment of retrenchment compensation 
to certain workmen who had registered 
themselves as workmen under the Dock 
Labour Board. They had filed a claim 
against the permanent Stevedores imder 
whom they were working originaUy. 
The learned Judge, after a consideration 
of the Scheme framed for the Cochin 
Port, which is substantially similar to the 


1. (1953) 3 S C.R. 514. 

2. (1957) 1 L.LJ. 509. 

S C J— 20 


one before us, held that the Board was 
the employer of the workmen. We are 
not inclined to agree with this decision. 

28. We may also refer to the decision' 
of the Calcutta High Court in A.C. Roy 
and Co. Ltd. v. Taslim^. There is no 
doubt the question arose in respect of a 
claim under the Workmen’s Compensation. 
Act, 1923. The learned Clhief Justice, 
after a brief analysis of the Act and the 
Scheme framed for the Calcutta Port, 
held that when the Administrative Bodjr 
of the Board allocated a worker in the 
Reserve Pool to the registered employer, 
then for the time being and for the pur- 
pose of the work concerned, that worker 
becomes an employee under the registered 
employer ; and in that decision the Court 
came to the conclusion that the particular 
worker concerned was at the material’ 
time under the employ of the Stevedore. 
When that is the position with regard to- 
a workman in the Reserve Pool, it stands 
to reason that the monthly worker who is 
engaged by a registered employer imder a. 
contract on a monthly basis is an em- 
ployee of such registered employer. 

29. The matter can also be considered 
from another point of view, viz., can it 
be stated that the Board is carrying on an. 
industry, so as to attract the provisions 
of the Industrial Disputes Act ? We have- 
already referred to the -various circum- 
stances which ivill show that there is no- 
employment as such of the doct 
worker by the Board. As observed by this- 
Court in Gymkhana Club Union v. Manage'^ 
menf^: 

“ What matters is not the nexus between, 
the employee and the product of the 
employer’s efforts but the nature of the 
employer’s occupation. If his work, 
cannot be described as an industry his 
workmen are not industrial workmen 
and the disputes arising between them 
are not industrial disputes. The cardi- 
nal test is thus to find out whether there 
is an industry according to the denota- 
tion of the word in the first part. The 
second part -will then show what will be 
included from the angle' of employees.’’ 

Dealing -ivith the definition of ‘ industry’, 
this Court further observed: 


1. {1967)71C.W.K.531. 

2 . (196S) 2 An.W.R. (S.C.) 6 : (1968) 2 MX J. 
S.C.)6 : (1968)2 S.C.J. 138 : (1968) 1 S.C.R. 
r42,752. 
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“The definilion of ‘industry* is m 
two parts In its first part it means 
any business, trade, undertaking, 
manufacture or calling of employers 
This part of the definition determines 
an industry by reference to occupation 
of employers in respect of certain acti- 
■vities These activities are specified 
"by five words and they determine 
•what an industry is and what the cog- 
nate expression industrial’ is intended 
to convey This is the denotation of 
the term or \^hat the word denotes 
TVe shall presently discuss what the 
words ‘ business, trade, undcrtakii^ 
manufacture or calling comprehend 
The second part views the matter from 
the angle of employees and is designed 
to include something more m what the 
term primarily denotes By the second 
jart of the definition any calling, service, 
employment, handicr^t or industrial 
occupation or avocation of workmen is 
included in the concept of industry 
This part gives the extended connota- 
tion If the activity can be described 
as an industry with reference to the 
occupation of the employers, the ambit 
of the industry, under the force of tl» 
second part, takes m the di^erent kinds 
of activity of the employees mentioned 
iQ the second part But the second 
part' standing alone cannot define 
industry* An industry is not to be 
< dbund in every case of employment or 
' service ’ 

Tlealing with the expression * industrial 
■dispute’ in the Industrial Disputes Act, 
this Court further proceeds to state, in the 
iibove decision, at page 757 ‘ 

“ the words are ‘ industrial dispute’ 
anil TSOI ‘trait dispute Tradeisoiiy 
■one aspect of industrial activity , 

, business and manufacture are two 
, -others The word also is not industry 
in the abstract which means diligence 
■or assiduity in any task or effort but a 
branch of productive labour TTus 
requires co<iperation in some form 
bctiveen employers and workmen and 
the result is directly the product of this 
association but not necessarily com 
mercial * 

^nd wound up the discussion, at page 758, 
thus 

“Industry is the nexus between emp- 
loyers and employees and it is this nexus 


which'brmgs two distinct bodies toge* 
ther to produce a result ’’ 

30 Applying the above principles to 
the case on hand, in our opinion it is 
clear that it cannot be jtated that the 
Board, functioning under the Act and the 
Scheme carries on any industry so as 
to attract the provisions of the Industrial 
Disputes Act As a claim for any type 
of bonus can be met only from the actual 
employer m respect of any industry and 
as we have held that the ^ard is neither 
the employer nor carries on any industry, 
It folloi« mat the Industrial Tribunal was 
wrong in directing the Board to pay bonus 
for the years in question In this view* 
the order of the Industrial Tribunal, 
dated 24th May, 1968 has to be set aside 
But, as the claim of the workman against 
the Stevedores Association and its mem- 
bers who are parties to the Reference has 
to be considered and adjudicated by the 
Industrial Tribunal, I D No to of 1967 
has to be remanded to the Industrial 
Tribunal concerned for disposal according 
to law The Tribunal will be at liberty 
to call upon the parties concerned to file 
supplementary statements and permit 
them to adduce further evidence, oral 
and documentary, which may be con- 
sidered necessary , but it is made clear 
that the Dock La'tour Board, the appel- 
lant will be completely out of the picture 
in the remand proceedings 

31 In the result, the order of the Indus- 
trial Tribunal, Andhra Pradesh, Hydera 
bad, dated 24th May, 1968 is set aside and 
this appeal allowed ID No 10 is 
remanded to the said Tribunal to be dealt 
with and disposed of, accorduig to law 
and the directions contained in this judg- 
ment Parties will bear their own costs 
of this appeal 

V M K • ■ Appeal dloiced, 

award set aside 
and tnalier 
remanded 
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THE SUPREME COURT OF INDIA. 
(Civil Appsllate Jurisdiction.) 

Tresent C. Shah, K. S. Hegde and 
A. N. Grover, JJ. 

Portabpore Company Ltd. ... Appellant* 

V. 

State of Uftat Pradesh ... Respondent. 

United Provinces Agticultural Income-tax 
Act, miilllof 19^9), section 6 (2) (b) 
(/r ) — Agricultural income— Compulation 
■of—Dedactions— Expenses in raising the 
xrop, in making it Jit for market and trans- 
portation, etc. — Assessee, canying on 
large-scale agricidtural farming in sugar 
— Staff establishment — Housing facilities 
-^Repairs— Vehicles — Staff allowance— 
Provident fw^d— Periodicals— If and when 
allowable deduction. 

The assessee, a sugar factory, carrying on 
.agricultural farming on large-scale and 
having several farms and engaging on 
each larm a manager with necessary 
technical, clerical and menial staff to 
.assist him, for the relevant assessment 
jear, claimed deduction of the following 
expenditure: staff estabUshment, travelling 
•expenses, staff allowances, garden main- 
tenance, motor-car maintenance, contri- 
bution to provident fund, agency allow- 
anoe,subscription and periodicals, postage 
-and telegrams, etc., etc. The authorities 
amder the Act disallowed the expendituie 
on the ground that the expenses could not 
strictly be called expenses of cultivation 
nnd were not permissible under section 6 
<2) (6) (iv) of the Act. The High Court 
in reference also held against the assessee 
•on the ground that the expenses could 
not possibly be said to be directly or 
proximately connected with the raising 
of crops nor for making it fit for market 
or for transporting it to the market. The 
nssessee appealed. 

Held, that the amount claimed by the 
assessee as expenses can be allowed under 
section 6 (2) (b) (iv) if and to the extent 
it is determined that they \vere incurred 
^ for the management, supervision, organi- 
'sation, technical knowledge, and assis- 
tance and other allied matters for the 
(purpose of the raising of crops, their 
marketing and transportation. [Para. 12.] 

* C. As. Nos. 1192 and 1276 of 1966 

28//1 April, 1970. 


In modern agricultural farming which has 
become mechanised, involving a high 
degree of organization, technic^ skill, if 
optimum results are wanted, there should 
be proper supervisory and other staff. 
Expenses on residential accommodation 
for staff, repairs for such building, medical 
attention and other amenities, benefit of 
provident fund, provision of motor vehi- 
cles for the supervisory staff, postage, 
printing stationery, periodicals to obtain 
technical knowledge and up-to-date 
information in the matter of agricultuial 
farming may have to be allowed. 

[Para. 10.] 

What has to be essentially determined 
under section 6 (2) Iff) (iv) is whether 
the expenses were incurred on or lor the 
purpose of the entire work and operations 
involved in raising the crops, making the 
same fit for marketing and the transporta- 
tion of the produce to the maiket. Section 
6 (2) Iff) (iv) is not to be construed in 
a narrow and pedantic sense and must 
be given its full effect in the background 
of mc^ein large-scale fanning and the 
organization requiied for it. The words 
“ raising the crops ” cannot be confined 
simply to the-ploughing of land, sowing 
seed and cutting the harvest. [Para. 10.] 

Appeals by Special Leave from the Judg- 
ments and Orders, dated the 30th 
September, 1965 and 23rd November, 
1965, of the Allahabad High Court in 
Agricultural Income-tax Reference Nos. 
142 of 1954 and 232 of 1957. 

Gopinath Kunzru, Senior Advocate, (V. 
K. S. Chaudhury, and Ganpat Rai, 
Advocates, with him), for Appellant (In 
both the Appeals). 

C. B. Agarwala, Senior Advocate, {0. P. 
Rana, Advocate, with him), for Respon- 
dent (In both the Appeals.). 

The Judgment of the Court was dehvered 
by 

Grover, /.—These appeals by Special 
Leave arise out of a common judgment 
of the Allahabad High Court in two 
references made under the United Pro- 
vinces Agricultural Income-tax Act, 1948 
(hereinafier called the Act). 

2. As the points are common, the facts 
in Appeal No. 1276 of 1966 may be 
briefly stated : 



156 


■niE SUPREME COURT JOURNAL ‘ 


The appellant js a sugar factory to wbidi 
IS attached a sugarcane farm The 
appellant carries on agricultural farming 
on a large scale in District Deoira and 
had several farms According to the case 
of the appellant it engages on each faim 
a manager with necessary technical, 
cleiical and menial staff to assist him 
These persons are also provided accom- 
modation and facilities for medical 
treatment and are given certain other 
necessary allowances It la claimed that 
the whole establishment is maintained 
exclusively for the purposes of the farm 

3 Theappellantoptedtobeassessedunder 
section 6 (2) (h) of the Act for the assess- 
ment year 1357 F, the Assessing Incomc- 

lant to agri^tural income-tax after disal- 
lowing expenses on the maaagemeiit 
charges of European Estabhshment, etc, 
ousceUaneous expenses salary of European 
staff, rent, inspection, repairs of bunga 
lows and ofSces as not being admissible, 
under the rules This order was upheld 
by the Agricultural Income tax Com- 
missioner mainly on the ground that the 
number of persons employed and their 
salary was not given and it was therefore 
not possible “ to determine whether those 
persons were at all necessary when the 
assessee had too many other servants or 
labourers or the like ' He disallowed 
the expenses on management and estab- 
lishment and on she subscnptios on 
periodicals, on postage and telegram, 
printing and stationery, medicine etc 
In his opinion these could not be regard^ 
as costs of cultivation. A revistoo was 
filed before the Agricultural Income tax 
Board whidi was dismissed on the ground 
that the afoiesaid expenses could not 
strictly be called expenses of cultivation 
and were not permissible under section 6 
(2) (6) (iv) of the Act The appellant filed 
an application under section 24 (2) fer 
reference to the High Court The 
AgucuUural Income tax Board stated the 
following question of law 

Whether the amoontclsimed hy the auessce 
as expenses of nunasxment, miscellaneous 
expenses detailed above can be allowed as 
expenses of cultivation under seaicn 6 (2) (£) 
(/r) of the Act 

4 The Items which had been disallow^ 
and with regard to which the reference 
was made are given below 


I197I 


Senior StafT Establishment 
Indi^ Establishment 
Indiou Menial Staff 
Travplltng Expenses 
Staff Allowance 
Garden Maintenance 
Motor Car Maintenance 
Lighting Plant Expenses 
Finn Contribution to Provi 
debt Fund 
Ageocy Allowance 


Rs 3IE0~O~0 
Rs 4021—15—3 
Rs 6 82^ 6— 0 
Rs 833— 6— 3 
Rs 207— 7— 6 
Rs I 052- 2— 3 
Rs 360— 0— 0 
Rs 1 844-11— a 


Rs 574— 1— 0 
Rs 1 800— 0— 0 


The assessee had showed certain other 
expenses as miscellaneous expenses They 
too were disallowed They were as 
follows — 


Subs^iption and Periodicals 
Postage and Telegrams 
Printing and Stationery 
M^icines and Medicals 
Sundries 


Rs 159— 0— 0 
Ra I89_5_0 
Rs 79—14— 0 
Rs I 529- 3— S 
Rs 2 838— 3— 8 


5 TheHighCourtrelied largelyoncertaia 
decisions of this Court m which the 
meaning of “ agi icultural and ” agricul- 
tural purpose * was considered with 
refefCDce to the provisions of the Income- 
tax Act, 1922 It was held by the High 
Court that the expenses which were 
claiiQ^ to be deductible could not 
possibly be said to be directly or proxi- 
matcly connected with the raising of the 
crop8> Dor for mabng it fit for market or 
for transporting it to the matket These 
expanses at best could only said to be 
remotely connected with the busmens side 
of loarlcetiog the produce and had no 
Connection with the raising of the crops 
The question was therefore answered m 
the negative and against the assessee 

6 The Act was enacted to impose tax on 
agiicultural income in the United Pro- 
vinces Section 2 (1) defines “agiicul- 
tural income' It is fiist stated that 
ttus expiessionbasthe same meaning as 
has bees assigned to it in the Indian 
Income-tax Act, 1922 In its adapted 
form It IS reproduced below 

“(a) any rent or revenue derived from land 
which IS used for agricultural purposes and 
IS (Utter assessed to land revenue m (Uttar 
Pr^esh) or is subject to a local rate or cess 
assessed and collected by an officer of the 
State Covemment 

(fij AW Income derived from such land by— 

0) 

, '(ii) 

(iiO 

(e) any income derived from any building 
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7. Section 3 provides for the charge of 
agricaltural income-tax, section 4 (A) for 
’Computation of agricultural income, 
section 5 for determination of such 
income and section 6 gives an option to 
the assessee to have the computation of 
income done in accoidance with its 
provisions. Sub-section 2 (b) says that 
the income shall be the gross proceeds 
-of sale of all the produce of the land 
subject to the following deductions : — 

“(0 

(«) 

(m 

(iv) theexpensesincurredmthe previous year 
in raising the crop from which the agricultuml 
income is derived, in making it fit for mar^t 
and in transporting it to market, including the 
maintenance or hire of agricultural implements 
and cattle required for these purposes ; 

(y) ■■■: 

(Vi) 

(vii) any expenses incurred in the previous 
year on the maintenance of any capital asset if 
such m’.intenance is required for the purpose of 
■deriving the agricultural income”. 

The provisions of section 6 (2) (b) (iv) 
came up for consideration before the 
AUahab^ High Court in Agricultural 
Income-tax Reference No. 366 of 1953 
decided on 11th May, 1956., In that 
case also the income was derived from 
large-scale farming. It had been found 
by the Agricultural Income-tax Board 
that the farm had been run under -the 
supervision of a manager and all the 
figures relating to receipts and expendi- 
ture had been properly checked and 
scrutinized. A number of items were 
involved which were of an identical 
nature as are to be found in the present 
case and with regard to which deduc- 
tions had been claimed under section 6 
<2) {b). The provident fund which repie- 
senled the company’s contribution was 
allowed by the High Court on the ground 
that the employees were engaged at the 
farm and the contribution to their 
provident fund was in a way remunera- 
tion or salary paid to them. The expenses 
on the maintenance and repairs to the 
assistant manager’s bungalow were 
allowed under section 6 (2) (6) (\ii). 
Similarly the expenditure incurred on 
repairs to quarters allowed ’to black- 
•smiths, watchman, carpenters and clerks 


— all connected with cultivation was 
allowed undei the aforesaid provision. 
The expenses incurred on the maintenance 
of a lorry used for transporting the 
harvest and the car which was provided 
to the managerial staff to ensure proper 
supervision of the farm were also allowed 
by the High Couit. It was considered 
that this expenditure was necessaiy for the 
purpose of deriving the agricultural 
income. As regards the payments made 
to directors, managing agents and expenses 
incurred on a general office and the 
geneial manager’s commissior, the posi- 
tion taken up on behalf of the assessee 
was that all this expenditure had been 
incurred on controlling operations in the 
organization for the cultivation of land, 
raising, transporting and marketing of the 
crops etc. The High Court was of the 
view that all this expenditure which repre- 
sen'^ed only l/5th of the total expenditure 
of the company was deducticle as it had 
been incurred for the purposes of the 
faim. As regards manager’s salary, his 
travelling expenses, leave and passage 
allowance and clerical salaries, the High 
Court felt that unless there be reasons for 
holding that the expense was no unreason- 
able as to justify a finding that it did not 
relate to the agricultural activities of the 
company, the assessing authority could 
not substitute its own views of prudent 
management for the actual management 
by the Board of Directors of the company. 
The following observations may be 
referred to : ' 

“The actual raising of the crop is certainly 
done by the coolies who work on the farm but 
the brains that direct and guide the operations, 
protect the crops and arrange for ns collection 
and disposal, are by n'o means to be ignored 
and if payment IS made by the company to 
secure such assistance we do not find any 
justification for holding that the expense is not 
incurred in raising the crops ” 

The above case was not followed by the 
High Court in the present case. 

9. Mrs. Bacha P. Giizdar, Bombay v. 
Commissioner of Income-tax, Bombay\ 
the questions which fell for determination 
were of a different nature altogether. 
The assessee there was a shareholder in 
certain tea companies 60 per cent, of 
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whose tncome was exempt from tax as 
agricultural income under section 4 (3) 
(?Hi) of tbe Indian Income tax Act, 1922 
The assessee claimed that 60 per cent of 
the dividend income received on those 
shares would abo be exempt from tax as 
agncultural income It was held that the 
dividend income wras not agricultural 
income but was income assessable under 
section 12 ofihe aforesaid Act According 
to that decision, the object undeilymg 
section 2 ( 1 ) of the Income-tax Act was 
not to subject to tax either the actual 
tiller of the soil or any other person 
gotimg land cul nated by oiheis for 
dcnving benefit therefrom, but to say 
that the benefit intended to be conferred 
upon such persons should extend to 
those into whose hand that revenue fell, 
however remote the receiver of such 
revenue might be. was hatdiy warranted 
In the other case, Commtaianer of 
Income tax. West B •ngal, Calcutta v Raja 
B noy Kumar Suhds Ray\ the question 
was whe her income derived from the sale 
of saUndpiyasal trees inthe forest owned 
by the assessee which was originally a 
forest of spontaneous growth “nut grown 
by tbe aid of human skill and labour ' 
but on which forestry operations desaibed 
in the statement of case had been earned 
on by the assesseemvolving considerable 
amount of expeoduure of human skill 
ar.d labour was agricultural income 
within the meamng of section 2 (1) of 
the Indian Income tax Act, 1922 It was 
in this connection that observations were 
mride with rcgiidtoihc primary sense m 
which the word “ agriculture was used 
and what the meamng of “ agncultural 
operation ” was It was said that the 
term “agriculture ' could not be 
extended to all ac ivitics which had some 
relation to the land and were m any way 
connected with the land For instance the 
application of the term “agiicuUurc 
to deno e such activities in rclatior to the 
land including horticulture forestry, 
breeding and rearing of Ine stock, 
dmrymg butter and cheese making and 
poultry larroing was unwarranted tUstm- 
tion of tbe term 

10 Thcabove two decisions rehed upon 
by the High Court, with respe ct have no 

1 ri957> 32 ITJl 46« 1957 SCI 740 
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bearing on the question which arose ‘o 
the present case It is well known that 
modem agricultural farming which has 
become mechanised involves a high degree 
of organisation, tcchrucal skill etc , in the 
same way as a well-run industry If agn 
culiural production has to be ob'ained 
wiib optimum results it is necessary that 
there should be a proper supervisory and 
other staff as also the employment oi such 
means as would be conducive of maximum 
produc ion and proper marke mg of the 
produce It IS axiomatic that the staff 
would require residential accommodation 
which wiU have to be kept m a proper 
state of repairs The staff will abo need 
medical attention and other amenities 
which are normally affcided to employees 
now a-days The benefit of provident 
fund can hardly be denied to them when 
it has become the accep cd and normal 
feature in all forms of employment m 
modem times If any motor vehicle is 
being mainiained for enabling the super 
visory or other staff to look af er the farm 
the expenses incurred thereon cannot be 
regarded as foreign lo farming opeiations 
Tne expenditure incurred oa postage, 
telegrams, priming and stationery foi the 
purpose of and m connec ion with farm' 
ing would abo be allowable If certain 
periodicab are being subscubed to for 
obtaining technical JuiowJedge and up-to- 
date lOfurmatioo in the matter of agn* 
cultBial timing it is difficult to see how 
that could be disallowed It is not 
necessary to refer to all other items the 
detaib of which have been given before. 
What has to be essentially determined 
tinder section 6(2)(6)(iv) js whether thej 
expenses were incurred on or for the| 
purpose of the en ire work and operations, 
involved in raising tbe crops, m^ng the 
same fit for mailuiihg anditfae transpor' 
tatjon of the produ(.e to the maiket 
The words ‘ raising ihe crop ’ cannot be 
confined simply to the ploughing of the 
land, sowing the seed and cuitmg the 
harvest It must be emphasised that 
section6(2)(b)(ivJ tsnotto be construed 
in ananow and p«dan ic sense and must 
be given its full effect in the background 
of modern large scale firming and the 
organisation tequiied fot it We are 
g neially m agreement with the views 
express^ in the previous unreporled 
decision of the Allahabad High Court 
leferred to before 
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11. It would appear that the authorities 
concerned have not considered the items 
in dispute from the correct angle and it 
would have to be decided with regard to 
each item whether it was partly or wholly 
expended for the purposes mentioned 
before. An apportionment may become 
necessary if it is determined that the entire 
expense was not incurred strictly for 
those purposes. 

12. The correct answer to the question 
referred would be: the amount claimed by 
the assessee as expenses on management 
and miscellaneous expenses detailed 
before can be allowed under section 6 (2) 
(6) (iv) if and to the extent it is determmed 
that they were incurred for the manage- 
ment, supervision, organisation, technical 
knowledge and assisiance and other allied 
matters for the purpose of the raising of 
crops, their marketing and transporta- 
tion, in the hght ot the observations 
.made by us in this judgment. 

The appeals are allowed with costs in this 
Court and the judgment of the, High 
Court is set aside. One heating fee. 

V.S. Appeals allowed. 

THE SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction.) 

Present M. Slielat, 0. A. Vaidia- 
lingam and /. D. Dua, JJ. 

Remington Rand of India Ltd. 

Appellant * 

V. 

The Workmen ‘ ... Respondents. 

Labour Law— Gratuity— Qualifying period 
for gratuity — Distinction between cases of 
resignation and retirement and cases of 
dismissal for misconduct in the matter of 
the qualifying period for gratuity, if could 
be sustained. 

Once the principle that gratuity is paid to 
ensure good conduct throughout theperiod 
that the workman serves his employer is 
accepted, some distinction in the matter of 
the qualifying period between cases of 
res gnation and retirement on the one 
hand and dism'ssal for m’sconduct on the 
other becomes log'cally necessary. Such 

r— 
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a distinction cannot legitimately be assail- 
ed as unreasonable. Similarly, if the- 
object underlying schemes of gratuity is- 
to secure industrial harmony and satis- 
faction among workmen it is impossible- 
to equate cases of death, phys’cal incapa- 
city, retirement and resignation with cases- 
of termination of service on account of 
misconduct. Besides, a longer qualifying 
period in the latter cases would ensure 
restraint against wilful use of violence 
and force, neglect etc. {Para. 18.]' 

Appeal by Special Leave from the Award, 
dated the 28th February, 196() of the 
Industrial Tribunal, Madras in I.D. No. 21 
of 1965. 

H. R. Gokhale, Senior Advocate {D. A- 
Giipta, Advocate, with him), for Appel- 
lant. 

M. K. Ramamurthi, Senior Advocate, 
(Mrs. Shyamala Pappu and Vineet Kumar, 
Advocates, with him), for Respon- 
dents. 

The Judgment of the Court was delivered 
by 

Shelat, /.— On demands for revision of 
wage-scales, dearness allowance, medical' 
benefit, bonus for the year 1963-64, 
gratuity etc. having been made by the 
workmen of the appellant-company in its 
Madras and the other branches in that 
region and disputes thereabout having- 
arisen between the company and its sa'd 
workmen, the Government of Madras 
referred them by its notification, dated 
6th April, 1965 for adjudication to the 
Industrial Tribunal, Madras. The Tri- 
bunal granted some and rejected ihs rest 
of the demands. Aggrieved by the award 
the company filed this appeal under 
Special Leave granted by this Court. ^ 

2. Though the award dealt with a number 
of demands Counsel for the appellant- 
company restricted its challenge against 
the award on three subjects only. Conse- 
quently, we are concerned in this appeal 
With those three subjects only, namely, 
bonus for the year 1963-64, med'eal bene- 
fits and revision by the Tr.bunal of the 
company’s existing gratuity scheme. 

3. As regards the bonus, the company 
had already pa’d to the workmen bonus, 
at the rate of 4 months basic pay as against 
the demand for the maximum bonus cal- 
culated in accordance with the Payment 
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of Bonus Act, 1965, and on consolidated 
^s against the basic wages The Tribunal 
<onceded that demand and granted bonus 
^t 20 per cent of the consolidated wages 
In view, however, of this Court’s dec sion 
in Jalan Tradms Co v Mill Mazdoor 
Union^, Mr Ramamurthi for the work 
jnen conceded that the Act cannot apply 
jn respect of the year in question and that 
the bonus payable for that year will have 
to be calculated on the basis of the Full 
Bench Formula as approved by this Court 
The award to that extent, therefore, has 
to be set aside and remanded to the Tri- 
bunal for determining the bonus in accord- 
ance with the said Formula 

■4 On the question of medical facilities 
-the woikmen’s demand is contained in 
paras 27 to 31 of their statement of claim 
filed before the Tribunal according to 
which the workmen wanted the company 
to reimburse all medical expenses incurred 
by them on production of bills therefor 
In paras 27 and 28 of the statement, it was 
■stated that the company had a scheme for 
medical benefit for its workmen at Calcutta 
made under the consent award of 1962 
and that there was no reason ’ why this 
amenity should be refused to the workmen 
in this region ” Para 30 of the statement 
stated that there was a discussion between 
the parties regarding this demand when 
the company agreed to appoint a medical 
officer for consultation by the workmen 
and also to meet the cost of medicines 
upto Rs 100 for a workman per year 
This offer, however was rejected on three 
pounds (I) that the condition as to the 
ceding was discriminatory. (2) that the 
oeihng was too low and (3) that there 
was no warrant for not extending the 
benefit to workmen of the branch offices 
outside Madras 

5 This demand is dealt with by the Tri- 
bunal m para 14 of the award It is 
clear therefrom that the union’s conten 
tion before the Tribunal was that there was 
no reason why ‘ this amentiy of medical 
facility which the company has granted 
to Its Calcutta workmen should be refused 
to the workmen of the Madras region 
The contention thus clearly was that the 
company having made a scheme for its 
Calcutta employees, it was discnnunafory 
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to refuse such a scheme to its workmen 
m Madras region It w equally clear 
that the offer made by the company and 
referred io m the statement of claim by the 
workmen was rejected as it conta ned a 
ceiling whch was not m its Calcutta 
scheme, and it was therefore, that its 
offer was considered discriminatory In 
view of these contentions the Tribunal 
agreed that a scheme for medical benefit 
for this region was called for The 
Calcutta scheme was not produced before 
the Tribunal and therefore the Tribunal 
proceeded to frame its own scheme The 
Tribunal rejected the demand for re 
imbuisemcnt of all medical expenses in 
respect of which bills would be produced 
as It felt that such a provision would lead 
to abuses including the obtaining of false 
bills Instead, the Tribunal directed that 
the company should pay the cost of such 
medicines as are prescribed by the com- 
pany s doctor, »f supported by genuine 
bills and should also pay all cost of 
bosptalisationifandwhen itwasrecom 
mended by the company s doctor 

6 Counsel for the company objected to 
this part of the award on the grounds (I) 
that the Tribunal was not justified in 
throwing on the company the entire 
burden of medical expenses including the 
cost of hospitalisation even in cases of 
major diseases which workmen might 
suffer or contact (2) that it was no part 
of the employer s obi gation to provide 
for such expenses and that too to an 
unlimited degree, and (3) that the award 
should have provided a celling both in 
respect of the cost of medicines and of 
hospitalisation The argument was that 
the grievance of the workmen was that 
denial of the medical amenity to them as 
the one given to its Calcutta Workmen was 
disenmioatory, and therefore, if the Tn 
buna! decided to concede the demand, it 
should have been on the same lines as the 
Calcutta scheme Mr Ramamurthi, on 
the other hand, contended that (a) it 
was an accepted principle that though a 
company may have an all India organisa- 
tion it was not necessary that it should 
have uniform conditions of service in all he 
regions and that therefore merely because 
the company has a medical scheme for 
its Calcutta office it did not follow that 
that scheme must also be applied to its 
workmen m Madras region, and (6) that 
the scheme framed by the Tribund was 
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fair and should not be interfered with m 
order only to bring it in line with that of 
Calcutta. 

1 , 

7. In a recent decision concerning this 
very, company and its workmen in Banga- 
lore, Hyderabad and Kerala branches 
Remington Rand of India v. The Workmen^ 
this Court had to, consider this very ques- 
tion. The Tribunals in those cases had, 
as in this case, made schemes which im- 
posed the burden of medical facihties on 
the company, without any ceiling and 
extended therein such benefit to the family 
me^mbers of the workmen also. In those 
cases, on our finding the company’s 
Calcutta scheme to be fair and reasonable, 
we substituted, it for the schemes framed 
by the respective Tribunals. The Calcutta 
scheme is thus in operation in those areas 
also. Counsel for the workmen has not 
shown to us any substantial difference 
between, those areas and the Madras 
region affecting the question of medical 
benefit. We, therefore, find no legitimate 
reason why the Calcutta scheme should 
not be applied to these workmen. It is 
true that medical benefit is excepted in 
that scheme for certain diseases of a con- 
tagious and epidemic nature. That pre- 
sumably was done on the ground that for 
such diseases the primary duty to give 
relief is of the State and not of the em- 
ployer. For the reasons given in that 
decision, we set aside the directions given 
by the Tribunal in this behalf and substi- 
tute them by the following scheme : 

1. ' When'a workman during the course 
'of his duty requires medical attention, 

and where such attention is given by the 
company’s doctor (/ e., a doctor or 
doctors nominated by , the company 
including a doctor nominated as a part- 
time doctor) and medicines are pres- 
cribed by him; the cost of such prescrip- 
tion should be borne by the company ; 

2. In the event of a workmen falling 
sick. at his residence and the illness is 
other than! a venereal disease, leprosy, 
smallpox, typhoid or cholera, he should 
be paid the cost of the medicines pres- 
cribed ; 


for countersignature of the company’s' 
doctor before payment is authorised-; 

4. Disease of a serious nature requiring 
hospitalisation will be 'subject to consi- 
deration by the company ; 

5. At the time of employment 'the 
company will be entitled to get the pros- 
pective employees examined by the 
company’s doctor and their employ- 
ment will be subject to being found 
medically fit ; 

6. All company employees who are' 

presently employed or those employed 
in future will be medically examined by 
the company’s doctor once a year or at 
such other periodical intervals deter- 
mined by the company but the results of 
such medical examinations will not be 
prejudicial to the workmen’s employ- 
ment ; - 

7. In case a workman is found medi- 
cally unfit to continue in service, the 
company will decide his case in consul- 
tation with the union’s secretary ; and 

8. This scheme will come to an end as 
and when the Employees’ State Insu- 
rance ^Scheme isfextended to the em- 
ployees concerned. 

8. The question of laying down/any 
ceiling need not be considered as the 
company, we are told, is agreeable to' 
extend this scheme in this region, 

9. The third item in respect of which the 
company challenges the award is the 
revision made by the Tribunal of the exist- 
ing gratuity scheme. The workmen’s 
demand in this respect was : (I) that the 
maximum liimt of 15months’ salary should 
be enhanced to 20 months’ salary,, 'and 
(2) that the provision in the ' existing 
scheme that no gratuity would be payable 
to a workman dismissed on the ground 
of misconduct should be substituted 
by a provision that even in such cases 
gratuity should be payable but the com- 
pany would be entitled to deduct from 
such gratuity amount the amount of finan- 
cial loss, if any, resulting from Such mis- 
conduct. Ihe Tribunal’s view was that 
these demands were reasonable and ao’ 
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such prescription should be produced cordingly made modifications in the exist- 
1 ing scheme.. At first, Mr. Gokhale object- 

1. - C. A Nos. 856 1475 and 2119 of 1968 ^d to this part of the award, firstly on the 
decided on lOth December, 1968. ground that the Tribunal ought not to 
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have allowed gratuity even in cases of dis 
missal for misconduct and secondly, that 
the qualifying period m the case of ter- 
mination of service by the company other- 
wise than for misconduct should be 10 
years and not the graded periods from 5 to 
15 years as provided m the award On 
second thoughts he did not press (he 
second objection and therefore nothing 
nenl be said about it He, however 
contended that if gratuity even in cases 
of dismissal for misconduct is to be made 
payable, a provision should be made that 
It would be forfeited if the misconduct is 
a gross one involving violence noious 
behaviour, etc and for the rest of the cases, 
the qualifying period should be 15 years 
of continuous service 

10 These objections involve a principle’ 
and therefore, need serious consideration 
The principle invoked by Mr GoVhalc »$ 
firstly that since gratuity is paid as a rc 
ward for long and meritorious service it 
Would be inconsistent w th that principle 
to award gratuity in cases of dismissal lor 
misconduct for such cases cannot be 
treated as cases of mer torious service, and 
secondly, the provision m such cases for 
deduction only of financial loss resulting 
from misconduct comm tied by the viork 
man is neither proper nor cons stent with 
the princ pie on which gratuity is made 
payable by an employer A workman 
may be guilty of gross misconduct, such 
as riotous behaviouror assault onamem- 
ber of the staff Such misconduct may 
not result m any financial loss lo the 
company, and therefore the workman 
would be paid full gratuity amount The 
contention was that it would be a serious 
anomaly that while a workman who has 
caused some damage to the company s 
property and is dismissed on the ground 
that he was guilty of misconduct would 
have the gratuity amount payable to him 
reduced to the extent of that damage 
another workman who for instance 
assaults and causes injury, even a serious 
injury, to another employee would though 
liable to be dismissed, be entitled (o the 
full gratuity merely because the miscon 
duct of which he is guilty, though graver 
m nature does not result in pecuniary 
loss to the company , 

JI In support of his contention Mr 
Gokhale, learned heavily on two 
recent decisions of this Court to Calcutta 


r„.^anceCo ,Ltd v Their tVorkmen^ and 
Delhi Cloth and General Mills Com 
na^ Ltd v The Workmen* Relying ott 
thes® decisions, he urged that in cases of 
ji^issal for misconduct, the qualifying 
u^jod should not be as prescribed by 
Jtl Tribunal but must be 15 years of 
gQjjlmuous service Mr Ramamurthl, 
the other hand, contended that the 
Uf^cpJe that gratuity is a reward for 
jQng and meritorious service and that for 
^ jingle misconduct after such service, 
misconduct should not result in 
jjgjfivation of gratuity except to the extent 
of ^he actual moneta^ loss caused to the 
accepted in 

,„^ustri3l adjudication and should not 
Ijg abandoned and that the two decisiops 
fgl'ied on by Mr Gokhale should not' tie 
CQ^stiued as having the cumulative result 
Qf enhancing (he qualifying period and 
gjjO depriving gratuity in cases of dismissal 
fg^ misconduct The first decision, 
j^ofding to him lays down an increase in 
qualifying period from 10 years, which 
g^^erafly Used to bo the period foi earning 
gjgtuity to 15 years, and the second lays 
certain exceptions (o the accepted 
that deduction of monetary loss 
fgjulimg from misconduct was sumcient 
argued that neither of the two deci 
5 gfis lays down that both the eonse 

a u^nces must follow where a workman is 
ijmissed for misconduct even if such 
sconduct bas not resulted in any 
nj^nctary loss to the employer 

j 2 In view of these contentions it be 
necessary for us to examine the 
Pj^licr decisions cited before us before 
come to the cases of Calcutta 
j„furaace Co Ltd * and the Delhi Cloth 
General Mills Co, Ltd* 

13 Th'* question as to whether gratuity 
jjj^uld be payable even though the con 
c^fned workman is dismissed for mis 
^fiduct appears to have been raised for 
first time in The Garment Cleaning 
V /is Workmen* The objection 
raised related to clause 4 of the 
g^tuity scheme framed by the Tribunal 

'~l (l!)67j2SCR 596 K 

!> CA Nos 216S 2569 of 1966 and 76 121 
560 of 1967 d^iJed on 27th Seplember 
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which provided .that even if a workman 
was dismissed or discharged for mis- 
conduct, gratuity would still be payable 
except that if such a misconduct resulted 
I m .financial loss to the works, .gratuity 
should betpaid after deducting such loss. 
-The contention urged by counsel, but 
which failed, was that such a clause was 
inconsistent, with the principle on which 
gratuity claims were based, namely, that 
they were in the nature of retiral benefit 
based on long and meritorious service. 
-Therefore,, if a workman was guilty of 
misconduct and was disrmssed or dis- 
charged, it'would be a blot on his long and 
meritorious service and in such a case it 
would not be open to him to claim gratuity. 
This was a general argument and was 
repelled as such is clear from what the 
Court said at page 715 of the Report : 

“ On principle, if gratuity is earned by 
an employee for long and meritorious 
service it is difficult to understand why 
the benefit thus earned by long and 
meritorious service should not be avail- 
able to the employee even though at the 
end of such service he may have been 
found guilty of misconduct which 
entails his dismissal. Gratuity is not 
paid to (the employee gratuitously or 
merely as a matter of boon. It is paid 
to him for 'the service rendered by him 
to the employer, and when it is once 
earned it is difficult to understand why 
it should necessarily be denied to him 
whatever may be the nature of miscon- 
duct for his dismissal. Therefore we do 
not think that jit, would be possible to 
accede to the general argument that in 
allcaseswheretheservice of an employee 
IS terminated for .misconduct gratuity 
should .not) be paid to him.” 

J > ^ f ' 

Thc/Words “ why it should necessarily be 
denied to him whatever may be the nature 
of misconduct occurring in the earlier 
part of the passage and the words “ gene- 
ral argument that m all cases where the 
> service of an employee is terminated for 
misconduct gratuity should not be paid ” 
and the reference, by the Court to certain 
awards made by tribunals where simple 
misconduct was distinguished from giave 
. misconduct and forfeiture of gratuity was 
provided for ,the latter occurring after 
this passage clearly show, firstly, that the 
Court was dealing with and repelled the 
1 general proposition that without any 


distinction between simple and gross mis- 
conduct there should be forfeiture in all 
cases of dismissal for misconduct of what- 
soever nature, and secondly, that though 
the Court approved the scheme which 
provided that gratuity should be paid after 
deducting financal loss resulting from the 
workman’s misconduct, the Court did not 
lay down any principle that gratuity 
should be paid in cases of grave miscon- 
duct involving even violence which though 
it may not result in financial damage may 
yet be more senous than the one which 
results in monetary loss The decision 
thus IS not an authority for the proposi- 
tion that even if a workman were guilty of 
misconduct, such as riotous behaviour or 
an assault on another employee, industrial 
adjudication should not countenance a 
provis'on for forfeiture of gratuity in such 
cases merely because it does not result in 
monetary loss or that such a provision 
would be inconsistent with the principle 
that gratuity is not a boon or a gratuitious 
payment but one which is earned for long 
and menorious service 

14. In Motipur Zamindari Private Ltd v. 
Workmen^ the only question considered 
was whether the award was justified -in 
providmg forfeiture of gratuity in£a case 
where the misconduct involved moral 
turpitude The Court following Garment 
Cleaning Works-, directed that instead of 
forfe.ture, the clause should provide 
deduction of the amount of monetary 
loss, if any, caused by such misconduct. 
It is cleat that no one canvassed the ques- 
tion as to whether a provision in a gratuity 
scheme that a workman should forfeit 
gratuity in the event of his committing 
misconduct involving violence or riotous 
behaviour within or around the works pre- 
mises would be j'ustified or not. Nor \ias 
it considered whether it would be ana- 
malous to provide for exaction of compen- 
sation from gratuity amount in case of 
misconduct involving moral turpitude 
while not making any provision against 
misconduct, such as the use of violence 
or force, which though not resulting in 
monetary loss, yet is unquestionably of a 
graver nature. The case of Employees v. 
Reserve Bank of India^, was again a case 
where there was a general clause in the 
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gratuity scheme providing forfeiture in 
cases of dismissal for misconduct whatso- 
ever and where in view of the decision in 
Garment Cleaning Works^, the Bank con- 
ceded to substitute the rule by providing 
deduction from gratuity the amount of 
monetary loss occasioned by the mis- 
conduct for which dismissal is ordered 
Thus, in none of the cases cited before us 
the question as to what should be the 
minimum qualifying period in cases of 
dismissal for misconduct and the question 
as to whether a provision for forfeiture of 
gratuity in the event of such dismissal 
having been ordered for misconduct invol- 
ving violence were either canvassed or 
considered On the other hand, in a 
recent decision between this very company 
and Its workmen in Bangalore region 
Remington Rand of India Ltd v Their 
'Workmen*, the gratuity scheme made by 
the Tribunal provided for a qualifying 
period in cases of termination of service 
otherwise than for misconduct, but no 
qualifying period was provided for cases 
where termination of service was by way 
of punishment for misconduct This 
Court accepted the objection of the com 
pany on the ground of this omission and 
laid down the qualifying period of 15 
years service in such cases In thtsdcci 
Sion the Court followed the earlier deci 
Sion in Calcutta Insurance Co * In 
another such case Remington Rand of 
India V The IVorkmen* where the 
dispute concerned the workmen of the 
company m Kerala region 15 years ser 
vice was provided as the qualifying 
period in cases of dismissal for mis 
conduct. 

15 In the case of Calcutta Insurance 
Co *, on a contention having been 
raised that the qualifying period for 
earning gratuity in cases of retiic 
mentand resignation shoula be 15 years’ 
service and that no gratuity should 
ipayable in cases of dismissal for miscon- 
duct, the Court examined the earlier 
decision commencing from the Indian 
Oxygen and Acetylene Co Ltd to the 
case of Garment Cleaning Works* 

1 (1962) t S CJ 103 (1962) 2 S C.R 711 

2 (1968) 1 ULJ 542 

3 (1967) 2 S C.R 396 ‘ 

4 0963)lSCJ63t (1968) i SCR. Ifrtai 
168 AIR 1968 SC 224 

3 (1965) I ULJ 435 


and registered its demurrer against the 
observation made m the latter case that 
as gratuity was earned by an employee 
for long and meritorious service, it 
should consequently be available to him 
even though at the end of such service 
he may have been found guilty of mis 
conduct entailing his dismissal In so 
doing the Court at page 608 of the Re 
port remarked 

“In principle, it is diihcult to concur 
in the above opinion Gratuity can- 
not be put on the same level as wages 
We are inclined to think that it is 
paid to a workman to ensure good 
conduct throughout the period he 
serves the employer “ Long and 
meritorious service’ must mean long 
and unbroken period of service meri 
lonous to the end As the period of 
service must be unbroken, so must the 
continuity of meritorious service be 
a condition for entitling the workman 
to gratuity If a workman commits 
such misconduct as causes financial 
loss to his employer, the employer 
would uodet the general law have 
a right of action against the employee 
for the loss caused and making a pio- 
vision for withholding payment of 
gmiuity where such loss caused to the 
employer does not seem to aid to the 
harmonious employment of labourers 
or workmen Further, the misconduct 
may be such as to undermine the dis- 
cipline m (he workers— a case m which 
It would be extremely difScuIt' to 
assess the financial loss to the employer ” 

Continuity, in other words, must govern 
both the service and its character of 
meritoriousness The Court further 
observed that a mere provision in a 
gratuity scheme enabling an employer 
to deduct from the gratuity amount 
the actual loss caused as a result of mis 
conduct for which the workmen incurs 
the punishment of dismissal or discharge 
cannot subserve industrial peace and 
harmony firstly, because an employer 
even without such a provis on has under 
the law the right of action for claiming 
damages a right not taken away by in 
dustrial law, and secondly, biwause a 
misconduct resulting in dismissal may be 
such as may undermine discipline in the 
workmen in whih case it would ^ ex 
IremeTy difficult to assess the finanei^ 
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^oss. As regaids the qualifying period, 
the Court laid down 10 years service in 
cases of resignation or retirement and 
“ following the principles laid down in 
the former decisions of this Court” pro- 
vided 15 years’ service for qualifying for 
gratuity in cases of dismissal for mis- 
conduct. 

16. In the case of Delhi Cloth and Ge- 
neral Mills Co Ltd.^, an objection was 
raised on behalf of the workmen to 
clause 3 of the gratuity scheme framed 
by the Tribunal. That clause provided 
as follows ; 

“ On termination of service on any 
ground whatsoever except on the 
ground of misconduct as m clause 1 (a) 
and 1 (b) above.” 

Clause 1 (a) and 1 (b) provided for pay- 
ment of gratuity in the event of the death 
of an employee while in service or on his 
being physically and mentally incapaci- 
tated for further service and laid down 
the rates and the qualifying periods, as 
follows : 

(a) After 5 years continuous service 
and less than 10 years’ service — 
12 days’ wages for each completed 
year of service. 

(b) After continuous service of 10 
' years —15 days’ wages for 'each com- 
pleted year of service. 

Ihe effect of clause 3, therefore, was that 
in case of termination of service an 
employee would be entitled to get gra- 
tuity at the above rates if he had put in 
service for the aforesaid periods, but 
would forfeit it if the termination was 
due to any misconduct committed by 
him. The objection was that this pro- 
vision was inconsistent with the decisions 
so far given by this Court, that according 
to those decisions the only provision 
permissible to the Tribunal was to enable 
the employer to deduct actual monetary 
loss arising from misconduct, and that 
therefore, the mere fact that a workman’s 
service was terminated for misconduct 
was no ground for depriving him al- 
together of gratuity earned by him as 
a result of his long and meritorious ser- 
vice until the date when he commits 


1. C.A.Nos.2168, 2569 of 1966 and 76, 123 
and 560 of 1967 decided on dated 27th September, 
1968. 


such misconduct. In examining the 

valiaity of this contention the Court 
analysed the previous decisions and 

pointed out that none of them laid 
down a general principle that an in- 
dustrial tribunal cannot justifiably 
provide that an employer need not be 
made to pay gratuity even where the 
workman had incurred termination of 
service on account of his having com- 
mitted misconduct, not merely technical 
but of a grave charactei. The Court 
observed that in some decisions this Court, 
no doubt, had held that the fact that dis- 
missal of a workman on account of his 
having committed misconduct need not 
entail forfeiture and that it would be 
sufficient to forfeit partially the gratuity 
payable to him to the extent of monetary 
loss caused to the employer. But then 
no decision had laid down as a principle 
that a provision for such forfeiture can- 
not be justified, however grave the mis- 
conduct may be, provided it had ,not 
caused monetary loss. The Court noticed 
that the trend in the earlier decisions was 
to deny gratuity in all cases where the 
workman’s service was terminated for 
misconduct but that in later years in 
cases such as the Garment Cleaning Works'^ 

“ a less rigid approach ” was adopted. 
The Court then observed : 

“A bare perusal of the Schedule (Mode’ 
Standing Orders) shows that the ex- 
pression “ misconduct ” covers a large 
area of human conduct. On the one 
hand are the habitual late attendance 
habitual negligence and neglect of 
work ; on the other hand are riotous 
or disorderly behaviour during work- 
ing hours at the establishment or any 
act subversive of discipline, wilful in 
subordination or disobedience. Mis- 
conduct falling under several of these 
latter heads of misconduct may in- 
volve no direct loss or damage to the 
employer, but would render the 
functioning of the establishment impos- 
sible or extremely hazardous For 
instance, assault on the manager of an 
establishment may not directly in- 
volve the employer in any loss or 
damage, which could be equated 
in terms of money, but it would render 
the working of the establishment im- 
possible. One may also envisage 
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several acts of misconduct not directly 
mvolvingf the establishment in any loss, 
but which are destructive of discipline 
and cannot be tolerated In none 
of the cases cited any detailed exami 
nation of what misconduct would or 
would not involve to the employer 
loss capable of being compensated in 
terms of money was made It was 
■broadly stated in the case which 
have come before this Court that not 
withstanding dismissal for misconduct 
a workman will be entitled to gratuity 
after deducting the loss occasioned to 
the employer If the cases cited do 
not enunciate any broad princ pic 
we think that in the applicationof those 
cases as precedents a distinction should 
be made between technical misconduct 
which leaves no trail of indiscipline mis 
conduct resulting >n damage to the 
employer s property, which may be 
compensated by forfeiture of gratuity 
or part thereof and serious misconduct 
which though not directly causing 
damage such as acts of violence against 
the management or other employees 
or riotous or disorderly behaviour, in 
or near the place of employment is 
conductive to grave ind scipline The 
first should involve no forfeiture 
the second may involve forfeiture of 
an amount equal to the loss directly 
suffered by the employer m consc 
quence of the misconduct and the third 
may entail forfeiture of gratuity due 
to the workmen the precedents of 
this Court, e g , fVanger & Co v Its 
Workmen^, Remington Rand of India 
Ltd's case*, and Moiipur ^ammdarl 
(P) Ltd s case*, do not compel us to 
hold that no misconduct however 
grave may be visited with forfe turc 
of giatuity In our judgment, the rule 
set out by this Court jn Hanger & Co 
ease* and Mottpur Zamir dan {P) Ltd s 
ease* appl es only to those cases where 
there has been by actions wilful or 
negligent any loss occas oned to the 
property of the employer and the mis- 
conduct does not involve acts of 
violence against the management or 
other employees, or riotous or dis- 
orderly behaviour m or near the place 
of employment In these exceptional 


cases — the third class of cases — the 
employer may cxerc se the right to 
forfeit gratuity to hold otherwise 
would be to put premium upon con- 
duct destructive of maintenance 6f 
discipline* • ^ 

i I 

In this view, the Court modified clalise 3 
of the scheme by adding an explana 
tion, the effect of which was that though 
the employer could not deprive the 
workman of the gratuity m all cases of 
misconduct he could do so where it 
consisted of acts involving violence against 
the management or other employees or 
riotous or disorderly behaviour hn or 
near the place of employment and also 
gave right to the employer to deduct from 
gratuity such amount of loss as is 
occasioned by the wokman s misconducj 
We may mention that the Court ditf not 
alter the qualifying period in cases of 
misconduct since no obieaion appears tp 
have been raisea on that grouna ^ , 

17 As against the contention’ that 
a provision m accordance with these two 
decisions should be introduced ih ’the 
scheme under exaibination Mr Rama 
murthi •* submitted that '''the two 
decisions should not be 'construed as 
(if they laid down principle which should 

ha\e the cumulative effect, firstly, as to 
the qualifying period, and secondly, as 
to depnvat on of gratuity in cases speci 
fied m the Delhi Chih and General hf'lh 
case * It IS true that this decia on docs 
not lay down that the qualifying period 
in cases of misconduct should be 15 
years as was held m Calcutta Insurance 
Co • Buti as aforesaid that was be* 
catjse that quest on was not raised 
while in \btCalcttiiaInsurance-Cos Case* 
It was expressly raised and the Court laid 
down that m such cases it would be proper 
to prowde 15 years continuous service 
asacnterion f i j (i i " 

18 ) Once the principle, ’that ^gratuity! 
IS paid to ensure good conduct through j 
out the period that the workman servcsi 
his employer is accepted as la d down jn 
Calcutta Insurance Co *, some distinction 
in the matter of the qualifying pcnodl 
between cases of res^nation and retire f 


2 

3 


(1963) 2 L.LJ 388 
(1968) 1 L.LJ 542 
(1965) 2 L.LJ JJa 


1 CA Nos 2168 2'69 of 1966 and 76 123 
and 560ori967dec (k<)on27th September 1968 
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ment on the one hand and dismissal 
for misconduct on the other becomes 
logically necessaiy. Such a distinction 
cannot legitimately be assailed as un- 
reasonable. Similarly, if the object 
underlying schemes of gratuity is to secure 
industrial harmony and satisfaction 
among workmen it is impossible to 
equate cases of death, physical inca- 
pacity, retirement and resignation with 
cases of termination of service incurred 
on account of misconduct. Besides, a 
longer qualifying period in the latter 
cases would ensure restraint against wilful 
use of violence and force neglect etc. 
No serioi’.s argument was advanced that 
such a distinction would not be reasonable. 
The objection was against the insertion 
of both and not against the merit of such 
'distinction. 

19. As regards the clause as to mis- 
conduct, it is not possible to disagree 
with the proposition laid down in the 
Delhi Cloth & General Mills case^, that 
acts amounting misconduct as defined in 
the .standing orders, where they are 
made, or the model standing orders, 
where they are applicable, differ in degree 
of gravity, nature and their impact on 
the discipline and the working of the 
concern , and that though grave in their 
nature and results, all of them may not 
result in loss capable of being calculated 
in' terms of money. ’ Amongst them 
there would be' some which would forth- 
with disentitle the workman from re- 
taining ’ his employment and just fying 
his dismissal. For the reasons given 
in the Delhi Cloth and General Mills 
case^, with which we, with respect, con- 
cur, we must agree with counsel for the 
company that it is necessary to modify 
the scheme and to add in clause 5 thereof 
a' proviso that in cases where there has 
been termination of service on account 
of an employee found gu'lty of act or 
acts involving violence against the 
management or other employees or 
riotous or disorderly behaviour m or near 
the company’s premises, the company 
would be entitled to foifeit the gratuity 
which would otherNvise be payable to the 
concerned workman. Clause 5 should 
also be modified so as to introduce 
therein 15 years continuous service as 


1. CA.NOS 2168,2569 of 1966 and 76, 123 
and 560 of 1967, decided on '27111 September, 


the qualifying period for earning 
gratuity in cases where the service of the 
employee has been terminated on 
account of misconduct and that such 
gratuity should be payable at the rate 
prescribed in clause 3 (d) of the sc heme 

20. The appeal is allowed and the award 
is set aside to the extent aforesaid. The 
gratuity scheme and the scheme for 
medical benefit, as revised by the Tri- 
bunal, are modified as stated above. 
So far as the question of bonus is con- 
cerned, that question is remanded to the 
Tribunal to decide it in accordance with 
the observations made hereinabove, The 
Tiibunal will give liberty to the parties 
to adduce for that purpose such further 
evidence as they think necessary. 
There wifi be no order as to costs 

V.M.K. — — • — Ordered accordingly • 

THE SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction ) 

PnESEMT : — J. C. Shah, V. Rantaswami 
and A N. Grover, JJ. 

Sri Rajah Velagoti Knmara Krishna 
Yachendra Vara and others ... Appellants* 

V. 

Sri Rajah Velagoti Sarvagna Eamara 
Krishna Yachendra Vara and others 

... Respondents, 

(A) Madras Estates {Abolition and Con- 
version into Ryotmri) Act {XXVI 
of 1948), section 66 — Interpretation — • 

“ Estate", meaning of— Buildings forming 
part of impartible estate, but are outside 
the geographical limits of an impartible 
estate if ceased to be part of the estate on 
the abolition of estates. 

The word “ estate ” in section 66 of the 
Madras Estates (Abolition and Conver- 
sion into Ryotwan) Act (XXVI 
of 1 948), denotes only the estate governed 
by the Permanent Settlement Regulation 
and the Estates Land Act and not any 
other part of the impartible Zamindari. 

In other words - the Abolition Act has 
no application to properties which are 
outside the territorial limits of the 
Venkatagiri Estate It is true that the 
buildings which are outside the geogra- 
phical limits of the Venkatagiri 


*C.A.No.2n3of 1966. 
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Zammdan cannot be brought within the 
definition of the estate as defined in the 
'Estates, Lands Act and the Abolition Act 
‘cannot therefore be made applicable to 
such buildings But the buildings, have 
acquired the character of impartibility 
as a result of incorporation with the 
parent' estate and that character cannot 
be lost unless the statute intervenes 
Section 4 of the Impartible Estates Act 
Itself contemplates parts of an estate 
being impartible 

' ' * f [Paras 14,15] 

(B) Impartible Estate~‘Nature and m«- 
dents , of— ^Impartible estate, if can be 
equated to an ancestral joint family 
estate < 

The law regarding the nature and in- 
*cidients of impartible estate is now well 
settled Impartibility is essentially a 
creatureofeustora The junior members 
of a joint family in the case of impani 
pie joint family estate take right in the 
property by birth and therefore have 
no right of partition having regard to 
the very mature of the estate that it is 
tmpatiibW Secondly they ' have no 
tight to interdict alienations by the head 
of the family either for necessity or 
‘otherwise The right of junior mem 
'bers of the family for maintenance is 
governed by custom and is not based 
upon any joint right or interest in the 
property as co-owncrs The income of 
ahe impartible estate is the individual 
•income of the holder of the 
estate and is not the income of the joint 
family To this extent the general law 
of Mitakshara applicable to joint family 
property has been modified by custom 
and an impartible estate though it may 
be an ancestral joint family estate is 
clothed 'with'the incidents of selfacqui 
r^d and separate propertj to that extent 
The pnly vestige of the incidents of 
joint family property [which still attaches 
to the joint family impartible estate is 
the right of survivorship which of course 
IS not inconsistent with the custom of 
impartibility For the purposes ofdevolu 
lion ' of the property the property 
IS assumed to be joint family property 
and the only right which a membCT of 
the joint family acquires by birth is to 
take the property by survivonhip but 
he does not acquire any interest in the 
propertyitsclf The right to take by sur 


vivor<hip continued only so Jong as the 
joint family docs not cease to exist and, 
only manner by which 'this ngh^ bf sur 
viVorship could be put' an end to is by 
establishing that the estate ceased Jib, be 
joint family property for fhe''purpose 
of succession by proving an intention, 
express or implied, on behalf of the junior 
members of the family to renounce or 
surrender the right to succeed to the 
estate [Para 17] 

(C) Madras Estates [AbohlioiVand Con' 
version into RyotMOri) Act '(.X'A’F/ Of 
1948), sections 45, 46 and 47—Scope 
— Jtight of the junior members of the 
joint family to receive maintenance from 
the entire income of the impartible estate 
prior to the notified date— Right 'basid 
on contract or family arrangement— Right 
if extinguished by the operation of sections 
45w47 ’ > 

On the question whether secttoos'dS'lo 
47 of the Abolition Act have the effect 
of extinguishing any r'ghts,' which the 
junior members of the Zammdar? family 
may have had before the notified date to 
receive maintenance 'out of the' entire 
income of the Zammdari 'under the con^ 
tract or family arrangement 
Held Section 5 4 (2) of 'theAfiolijion 
Act! provides for the ascertainment of 
the Amount of/ mamtcnance payable 
to persons who before the notified date, 
were entitled to maintenance , out of the 
estate and'its income’either under, |Sec 
tion 9 or section 12 of the Madras Im 
partible Estates Act or under any con 
tract or family arrangement , Section 45 
of the Abolition Act ^is concerned only 
with the apportionment t of compensation 
amount This section is concerned with 
the rights and liabilities in Tclation r.to 
properties which are represented by the 
comp’nsatioa There may be a case of 
an impartible Zammdari, wherethepro 
pertics not transferred under section 3 (bj 
are quite as valuable, as the properties 
transferred If m such a case, there is 
a contract or family arrangement for the 
payment of maintenance such a con 
tract or, family j arrangemcnt>wouId as 
regards the quantum of 'the allowance 
have some relation to the total income of 
the properties -of the Zammdari In 
the absence of express words /to that 
effect, it would not be right to atiribute 
to the Legislature an intention to free 
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the properties not transferred to the 
Government by the operation of section 
3 {b) of the Act from liability to con- 
tribute towards the maintenance of the 
junior members under such a contract 
of family arrangement, and, while 
leaving the landholder m possession of 
those properties, limit the maintenance 
holders to a share of a fifth of the com- 
pensation amount. Therefore, it has to 
be held that sections 45 to 47 of the Abo- 
lition Act do not have the effect of extin- 
guishing any rights which the junior 
members of the Zamindari farndy may 
have .had before the notified date to 
receive maintenance out of the entire 
income of the Zamindari under the con- 
tract. or family arrangement. 

Appeal from the Judgment and Decree 
dated the 13th August, 1965 of the 
Madras High Court in O. S. A Nos. 40 
and 53 of 1961. 

C. R. Pauabhiraman, Senior Advocate 
(V. Siiresham and Balaknshnan, Advocates 
with him), for Appellants. 

V. Vedantachari and K. Jayaram, 
Advocates, for Respondent No. 1. 

The Judgment of the Court was deli- 
vered by 

Ramaswami, J . — This appeal arises out of 
asuit O.S.No.351 of 1952 filed for partition 


by 7 plaintiffs, viz., (1) Sri Raja Venkata 
Kumara Krishna Yachendra, (2) Sri Rajah 
V. y. Ramakrishna, (3) Sri Raja V. "V. 
Rajagcpala Krishna, (4) Sri Raja V. V. 
Muwa Gopala Krishna, (5) Sri Raja 
Rajeswara Rao, (6) Sn Rajah V. 
Maheswara Rao and (7) Sn Raja V. 
Mamana Gopala Krishna, minor by next 
friend and mother Smt. Sndevamma in 
respect of the Venkatagiri Estate and other 
properties as accretions to this estate. 
The first defendant in the suit was the 
holder of the zamindari until it was 
notified and taken over by the State on 
7th September, 1949. The 3rd and 4th 
(2nd and 3rd ?) defendants are brothers 
of the first defendant. The third (sic) 
defendant died during the pendency of 
the suit and defendants 7 and 8 are his 
sons. Defendants 4, 5 and 6 are the sons 
of the 4th (3rd) defendant. The 9th and 
10th defendants are the sons of the 1st 
defendant. The fourth plaintiff Sri Raja 
V. V. Muwa Gopala Krishna died during 
the pendency of the appeals against the 
suit in the High Court of Madras. After 
the filing of the petition of appeal in this 
Court Sri RajaV. Maheswara Rao, the 
6th plaintiff also died. The relationship 
of the parties will appear from the follow- 
ing pedigree : 


Sri Rajah Velugoti Kumara Yachendra Nayudu Bahadur 


I 


Raja Raja- Muddu Venkata Venu- 

gopalakrishna Knshna Krishna gopal 

(died m 1916) (died 
issue- 
less in 
1921) 


I 

Rama 
Krishna 
Rao 
(adopt- 
ed to 
Pithapur) 


Raja Govmda 
Krishna 


(died in 1937) 


Knshna Rajeswara 
Bahadur Rao 
(plff .1) (piff 5) 


Madana Gopala (Minor) 
by next friend and 
mother Sreedevi (plff 7) 


V. V. Rama V V Raja 

Knshna . Gopalaknshna 

(plff. 2) (plff- 3) 


Seshachala Venkata 
paflii Ranga Lakshman 
Rao Rao 

(adopted (adopted 

to Bobbih) away) 


1 

Maheswara Rao 
(plff 6) 


V. V. Mowa 
Gopalaknshna 
(plff. 4) 


Raja V. 
Saravagna 
Krishna 
(deft.) 


Second 

Prince 

1 

I 


Third 

Prince 


I 1 D-7 

D-10 

S C J— 22 


D-9 


I I 

D-8 


I 

D-5 


D-6 
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2 The Venkatagin Estate is an ancient 
impartible estate m Nellorc District includ 
ed in the Schedule tinder the Madras 
Impartible Estates Act (II of 1904) 
In the year 1878 Raja Vclugoti Kumara 
Yachema, who heads the above pedigree, 
was the Zammdar He had seven sons 
of whom three had been given away m 
adop ion The eldest of the sons was 
Rajagopala Krishna to whom Raja Vclu 
goti Kurnara Yachema handed over the 
entire estate and certun other properties 
with a view to spend the rest of his life 
inp ctyandmeditaiion Inl8fi9 Muddu 
knshna and Venkata Krjshna two of the 
sons da med a share in the estate con 
tending that the estate was partible and 
the four sons were each entitled to a 
fourth share in the family properties 
RajagopalaiTiShna however, asserted its 
impartible character Ultimately there 
was a settlement between the parties 
wherein Muddu Krishna and Venkata 
Krishna withdrew their claim to partition 
and recognised the impartible character of 
the Zamindari The settlement involved 
the payment of large sums of tnoney by 
Rajagopala Krishna to his three younger 
brothers Muddu Krishna, Venkata 
I^ishna and Vcnugcpal Venugopal was 
then a minor and was represented bv the 
father Raja Vclugoti Kurnara Yachema 
himself The terms ofthe settlement were 
embodied m a stamped document bearing 
the date 8th April 1889 Its terms may 
be summarised as follows (o) recogni- 
tion by all the brothers that the Venkata 
gin estate was impartible with descent 
ajongtheeldestlme thalis by Rajagopala 
Krishna the then Zammdar and after him 
by his son son s son and so on the eldest 
male line , (b) the three brothers of the 
then Rajab, Mudduknshna Venkata 
Krishna and Vegiigopal should each 
receive a sum of Rs 5,81,252 11 10 
(c) Muddu Kr shna Venkata Krishna 
^nd Venugopal should also receive a sum 
ofRs 40 000 each for providing themseJ- 
veswith residence (i/)aprovis on for the 
marriage expenses of Venkata Krishna 
and Venugopal and (e) provision Chat 
Rajagopala Krishna and his successors 
to the estate should pay to Muddu- 
kr.shna Venkata Krishna and Venu 
gopal a sum of Rs 1 000 each per men- 
sem for life and on their death a similar 
amount to the r male descendants (f^ni 
iha san0iaiht)hy way of allowance the 
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amount payable to each branch being 
Rs 1,000 irrespective of the number of 
descendants 

3 Venugopal, the last of the four 
brothers never married and plamtifTs 
5 and 6 to the suit are his iffcguimate 
sons In 1932 plaintiffs 5 and fi insti 
tuted a suit against the Estate (0 S 
No 30 of 1932) claiming maintenance 
allowance and relying upon the agree 
ment of 1889 and m the alternative on 
custom and Hindu law The Subordi 
natc Judge found that custom was not 
proved and that they were not entitled 
to maintenance under the Hindu law 
But he found that the claimants were 
emitted to the maintenance under the 
deed as Pursha santhathi On appeal the 
High Court agreed with the finding of 
the trial Court as regards the absence 
of any custom but differed from the 
interpretation of Purusba santhathi and 
held that the term was applicable only to 
legitimate sons and not to illegitimate 
sons The High Court however, took 
(he view that the plaintiffs 5 and fi were 
emitted to maintenance under the Hindu 
Law The judgment of the H'gh Court 
IS reported in Maharaja of Venlaiagiri 
V Paja Pajeswara Pao'' The matter 
was taken m appeal to the Judicial Com 
miUee and the Judicial Committee 
allowed the appeal of the Rajah holding 
that the illegitimate sons of Venugopal 
were not entitled to maintenance either 
under the agreement of 1889 or under the 
Hindu Law The dec sion of the Judi 
cial Committee is reported in Rn/u 
hrishna icchendra v Paja PajesHora 
Jtoo’ 

4 At the time of the notification of the 
estate under the Madras Estates (Abofi- 
lion and Conversion into Ryotwari ) Act 
1948 (XXVI of 1948) (here nfter called 
the Abolition Act) the first defendant 
m the suit held the estate and was the 
principal ' landholder under the Act 
Under section 65 ofthe Abolition Act on 
and from the notified date the Madras 
Impartible Estates Act 1904 (H of 
1904) shall be deemed to have been 
repealed m its application to the Estate 

^ (1939) 1 MUJ 831 lL.R.(1939jMa4 

2 IX.R (|«2) Mid 419 L R 68 lA- IJt 
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Out' of the advance compensation first 
deposited, plaintiffs 1 to 4 had been 
paid a sum of Rs. 75,000 as maintenance 
holders under section 45 of the Aboli- 
tion Act. They were entitled under the 
Act to a further sum of Rs. 75,000 in 
the second j instalment of compensation 
and a share m such additional compen- 
sation that may be given. They were 
also given interim payments at Rs. 

9.000 per year under ^section 50 of the 
Abolition Act. Under section 47 of the 
Act they were also entitled to ryotwari 
patta. , 

5. I The case of the plaintiff was that the 
Venkatagiri Estate became an impartible 
estate only under the agreement of 1889 
between the parties and became a sta- 
tutory impartible estate by virtue of its 
inclus'on in the Schedule to the Madras 
Impartible Estates Act, 1904 and that 
on the repeal of that enactment by sec- 
tion 66 of the Abolition Act the Estate 
became -partible. Ihe contention of the 
plaintiffs was that as junior members of 
a-joint family they were entitled to a 
share in the compensation amount and 
iUlso to a share in Schedule B properties 
which were not vested in the State 
Government. So far as the claim to a 
'Shaie, in the compensation amount fs 
concerned, there were proceedings under 
the Abolition Act itself . The suit was 
principally confined to the claim for a 
share m the B Schedule properties and 
for an alternative claim for maintenance 
,at Rs. 1,000 per menem So far as the B 
schedule properties are concerned, the 
claim was confined to shares ;n three 
items of immovable properties, namely (1) 
iMotimahal. No; 187, Mount Road, 
Madras, (2) ,Venkatag'ri Rajah’s 
Bungalow at Nellore and (3) Venkatagiri 
Rajah’s -bungalow at Kalahasti. Out 
-oTthe 'movable properties the claim was 
confined to sub-item (8j of item 8 of the 
B Schedule, that is, a golden howdah. 

’ It IS the case of the plaintiffs that the repeal 
of the Impartible Estates Act by virtue 
of the notification will have the effect 
of changing the character of the properties 
in the B Schedule and making them 
partible. It was contended that even 
if for any reason the plaintiffs are not 
granted a share m the properties of the 
estate, they must be paid a sum of, Rs. 

1.000 per mensem in terms of the original 
agreement of 8th April, 1889. • 


6. Ihe trial Judge, Subramaniam, J., 
held that the Venkatagiri Zamindari was 
impartible by custom even apart from 
the agreement of 1889 and the Impartible 
Estates Act of 1902 and 1904. Even 
after the abolition of the Venkatagiri 
Estate the character of impartibility was 
found to continue in respect of B Schedule 
properties which formed part of the 
Zamindan. The learned Judge held that 
the plaintiffs 1 to 4 were not entitled to 
a share in the immovable properties of B 
schedule but were entitled to recover such 
sum as may be needed to make up the 
monthly allowance for their branch at Rs. 

1,000 pel mensem after taking into consi- 
deration the amount which plaintiffs 1 to 

4 were given under the Abolition Act. 
They were granted a charge for the amount 
on items 1, 14 and 16 of plaint B Schedule. 
Plaintiffs 1 to 4 were also given a decree 
for one-third share sub-item (S) of item 8 
of Schedule B properties, namely, the 
golden howdah So far as plaintiffs 

5 to 7 were concerned they were held 
not entitled to any relief. The plaintiffs 
1 to 7 preferred appeal O S. A. No. 53 of 
1961 against the judgment of the trial 
Judge in O S. No. 351 of 1952. The first 
defendant also filed O. S A. No 40/61 
against that portion of the judgment in 
O. S. No. 351 of 1952 whereby the trial 
judge held that even after the notification 
of the Venkatagiri Estate under the Aboli- 
tion Act and the payment of the com- 
pensation under that Act to plaintiffs 
1 to 4 their claim for maintenance under 
the agreement of 8th April, 1889 con- 
tinued in force and that plaintiffs 1 to 4 
were entitled to a payment of Rs. 1,000 
per mensem each after giving credit for 
payments made under the Abolition Act 
Both the appeals O. S A No. 53 of 1961 
and O. S. A. No. 40 of 1961 were heard 
together and disposed of by a Division 
Bench consisting of Chandra Reddy, C. J. 
and Natesan, J., by a common judgment 
dated 13th August, 1965. The Division 
Bench held that plaintiff I to 4 having 
enjoyed the benefit of payment under 
section 45 (5) of the Abolition Act and 
got capitalised by the Tribunal of their 
maintenance rights on the basis of the 
extinction of the Estate cannot make a 
further claim as if the agreement of 1889 
was a subsisting one and call upon the 
1st defendant to make up for any defi- 
ciency from the properties that had not 
vested in the Government. The Division 
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Bench also disallowed the claim of 
plaintiffs 1 to 4 for a share in the value 
of the golden howdahs It was pointed 
out that silver and the golden howdah 
were not treated as impartible but were 
actually divided among the family 
members Accordingly the Division 
Bench allowed the appeal 0 S A No 40 
of 1961 filed by the 1st defendant In 
regard to O S A No 53 of 1961 the 
Division Bench held the claim that the 
Venkatagiri Estate was not an impartible 
estate by custom was devoid of merit 
It was pointed out that before the 
Special Tribunal under the Abolition 
Act the plaintiffs had advanced the same 
contention but it was rejected 
Plaintiffs 1 to 4 filed an appeal lo the 
Court against the decision of the Special 
Iribunal The decision of this Court 
IS reported in Raja Muvva Gopalakrtshna 
Yachendra and ahers v Raja V V 
Sarvagna Kriskiut Tcachendra and others* 
Befoie this Court plaintiffs 1 to 4 did not 
question the finding of the Special Tn 
buoal that Venkatagiri Estate was an 
impartible estate On the other hand 
the contention advanced by (he plaintiffs 
was that the Venkatagiri Estate was im 
partible by custom and that the imparti- 
bility continued under the Madras 
Impartible Estates Act but ceased when 
the estate vested m the State Govern 
ment The Division Bench upon an 
examination of the evidence held (hat 
Venkatagiri Estate was an impartible 
estate by custom and was not made im 
partible for the first time under the agree 
ment ofl889orby Act5ofl902or 1904 
The claim for partition made by plaintiffs 
in respect of the D Schedule immovable 
properties was negaUved As regards 
she elavTsv So TnamStnance made by 
plaintiffs 5 to 7 the Division Bench held 
that a similar claim had been reject^ 
previously by the Judicial Committee 
as not tenable e thcr under the Agree 
ment of 1889 or under Hindu Law or 
on the bas s of custom In the result 
O S A No 53 of 1961 filed by 
the plaintiffs was dismissco O S A 
No 40 of 1961 preferr^ by the 1st 
defendant was allowed and the suit was 
dismissed m its entirety 


I (1964)1MLJ (SC)106 (19M)1 An WR 
(SC) 106 (19M) 1 SCJ 342 (1963) 

2SCR.{Su?p)2«) 
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7 The first question to be considered 
in this appeal is whether the plaintiffs 
are entitled to claim a share in the three 
items of immovable properties of B 
Schedule already referred to The argu 
ment on their behalf may be summarised 
as follows Venkatagiri Estate admittedly 
an ancestral estate was not impar 
tible by custom but for the first time 
by the agreement of 1889 the parties 
thereto agreed to hold it as an impartible 
estate, succession being governed by 
the law of primogeniture. The arrange 
ment was brought about to preserve the 
integrity of the Estate and to preserve 
Its past glory By reason of the notifica 
tion of the Estate under the Abolition 
Act and the vesting of the Estate in the 
Government the purpose for which the 
agreement was entered into was fnis 
(rated The agreement of 1889 could 
therefore be no longer relied upon for 
preserving the impartible character of 
the Estate or what was left of it The 
three items of immovable properties 
though outside the territorial limits of 
(he Zamindan were held impartible only 
as appurtenant to the main Estate and 
after the impartible character of the main 
estate was lost, these properties became 
partible Even though the estate was 
treated as an impartible estate, it was an 
ancestral estate as there was joint 
ownershipof the Estate m the fam'Iy 
members Plaintiffs I to 4 , therefore 
were entitled to one third share of the 
properties of B Schedule which are not 
vested in the Government and plaintiffs 

5 to 7 were entitled similarly to another 

one third share 

8 In our opinion the contention of 
the p)ain‘tiffs )ba) "Venkatagiti 

was not impartible by custom is untenable 
The early history of the 2 ^mindari is 
summarised in Gopalakrtshna v Sar 
ragna Krishna* as follows 

‘The estate of Venkatagiri has been 

in existence since Muhammadan timw 

On the disruption of the B^ghai 

Empire it owed allegiance to the Nawa 
bsofArcot In addition to the payment 
of peshkush they had to maintain an 
armed force for the assistance ol 
Government in times of disorder or 
rebellion As a result of the treaty 

1 (I93J)AnWR 390 
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between the East India Company on 
the one side and the Nawab of Arcot 
on the other the administration of 
that part of the country under the 
suzerainty of the latter was made over 
to the British. Under this treaty 
the Zamindary of Venkatagin was 
recognised and the Rajah had to pay 
to the East India Company what he 
was paying before to the Muhammadan 
rulers. Sometime later, in accordance 
w.th the arrangement entered into 
between the Zammdars in Western 
Arcot and Lord Clive, the East India 
Company took over the responsibility 
for the preservation of law and order 
and the Zamindais were relieved of 
the task of mamtaming armed forces 
and in its stead they undertook to pay 
an additional revenue on their estate, 
which was added to the peshkush. It 
. was assured that the fixed peshkush 
would remain unalterable. In pur- 
suance of this agreement, a sanad was 
granted in 1802 to the Zamindar of 
Venkatagin and other Zammdars 
embodying the terms agreed upon. 
Ever since, successive Zamindars 
held the estate paying peskush which 
has been invariable.” 

The Estate is described in the official 
documents in the year 1801 as one of the 
the Western palayams. It was observed 
by the Privy Council in Naragimty 
Liitchmeedavamah v. Vengama Naidoo^. 

“ A polham is explained in Wilson’s 
Glossary to be ‘a tract of country 
subject to a petty Chieftain.’ In 
speaking of Polligars, he describes 
them as having been originally petty 
Chieftains occupying usually tracts 
of hill or forest, subject to pay 
tribute and service to the paramount 
State, but seldom paying either, and 
more or less independent ; but as having 
at present, since the subjugation of the 
country by the East India Company, 
subsided into peaceable landholders 
This corresponds with the account read 
at the Bar from the Report of the Select 
Committee on the affairs of India, in 
1812 A Polham is in the nature of a 
Raj ; it may belong to an undivided 
family, but it is not the subject of parti- 
tion ; It can be held by only one member 
of the family at a time, who is styled the 


Polligar, the other members of the family 
being entitled to a maintenance or 
allowance out of the estate.” 

9. Ihe document of 1889 also negatives 
the case of the plaintiffs that the Estate 
was made impartible for the first time by 
that document. The language of the docu- 
ment clearly shows that it only recogni- 
sed the then subsisting impartible charac- 
ter of the Estate In other words the docu- 
ment proceeds on the assumption that the 
Zamindari was made impartible by cus- 
tom from the very beginning. The rele- 
vant portion of the agreement of 1889 
Exhibit A-1 is to the following effect ’ 

“ On the 18th April, 1889, the Contract 
entered in writing by Raja Velugoti 
Rajagopala Krishna Yachenara Baha- 
dur, Rajah of Venkatagin, eldest son of 
Sri Raja Velugoti Kumara Yachama 
Naidu and his three uterine brothers: (1) 
Muddu Krishna, (2) Venkatakrishna 
and (3) minor Venugopala by his father 
and guardian Raja Velugoti Kumara 
Yachama Naidu is as follows : Out of 
the sons of the said Sri Raja Velugoti 
Kumara Yachama Naidu, excluding the 
three .. who, have been given m 

adoption while we remaining 

four brothers comprising the parties 
to this document aie sons of the said 
Raja V. Kumara Yachama Naidu and 
members of an undivided family ; be- 
cause the Venkatagin Estate is imparti- 
ble and subject to the law of primogeni- 
ture our father Sri Raja V. Kumara 
Yachama Naidu, with the intention of 
his seeing, and approving of, the ruling 
of the estate by his eldest son the Raja 
Rajagopala Krishna, and with the inten- 
tion of passing his time thereafter m 
future in the meditation of God, as 
means to attain to the world beyond, 
transferred on the 28th October, 1878 
to the eldest of us four and the heir 
apparent to the estate, namely, the Raja 
Rajagopala Kiishna, Raja of Venkata- 
giri, the Venkatag ri Zamindari, the 
immovable properties relating thereto, 
the other immovable properties which 
were acquired by means of the income of 
the said Zamindari and all his ancestral 
and his self-acquired movable properties, 
excepting the nine lakhs and odd rupees 
and all the properties connected there- 
with including its accretions which he 
retained for his charitable expenses. 
Since, then, the aforesaid Raja Raja- 


1. (1861-63) 9 M.I.A. 66. 
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gopala Krishna Yachandia Raja of 
Venkatagiri, has been nilmg the estate 
When the matters stood thus, 
on account of li! feeling that arose 
between some of Us two of us namely 
Muddukr shna Yachendrulu and Ven- 
kata Krishna Yachendrulu, expressed 
the desire that the said Venkatagiri 
Zamindan, the immovable projwties 
connected therewith, the other im 
movable properties acquired by means 
of the income of the said Venkatagiri 
Zam ndan and all the movable froper 
ties should be divded into four shares 
and their respective shares should be 
given to them The Raja Rajagopala 
krishna Raja of Venkatagiri becoming 
aware of this fact, contended that the 
Venkatagiri Zamindan, the other im 
movable properties connected therewith, 
the other immovable properties which 
were acquired by his father out of the 
income of that Zamindan and 
transferred by him to him along 
With the estate and ancestral and 
self acquired movable properties of 
ht$ father which the latter trans 
ferred to him along w th the estate 
were impartible Thereupon all of 
us brothers consulted about the afore- 
mentioned points of dispute our father 
who IS all knowing and who has con- 
siderable experience i/e considered (ii 
Kell and posiinely expressed his opinion 
thei regard to Immovable property the 
Venkatagiri Zamindan nas onginall} 
earned by our ancestors by reason of 
valour m nar, that it hut an ancient 
Zamindan that it kos an impartible 
estate devolving along ike eldest line of 
descendants, that it was permanently 
settled, that, when Sannad Milikiyat Isti 
mirat was granted to the anc«tors, who 
was then the Zamindar of Venkatagiri, 
the peshkush for this Venkatagiri Estate 
was fixed with reference to the amount 
of expenses of the military troops and 
servants which he (our ancestor) was 
supplying and with reference to the 
money paid as tribute to the former 
Government namely, Nawab that 
therefore this Venkatagiri estate was not 
partible that the immovable properties ' 
connected therewith and other im- 
movable properties acquired fay means 
of the income of the said estate were 
also of course impartible— that in 
regard to movable property, h'S anccs- 


llwl 

tral and self acquired money m cash, 
the money consisting of deposits kept 
inthefirmsof Arbuthnol &. Company, 
and Bmny & Company, all the silver, 
gold and prcc ous stones jewels, wh ch 
were on the 26th October, 1878 trans 
ferred along with the said Venkatagiri 
Estate to this eldest son the Raja 
Rajagopala Kr shna Raja of Venkata 
gin, together with the accret ons thereto 
upto now should be divided equally 
among his four sons who are among the 
parties to this document— that such 
would be a jiist arrangement / In 
regard to our father s Op nion about the 
immovable property, the three youngest 
of us brothers consulted their proper 
friends and m regard to our fathers 
opinion about the aforementioned 
movable pri pcrties which w ere acquired 
by Raja Velugoti Kumara Yachania 
and transferred along wdh the Venkata 
gin Estate the eldest of these four 
brothers consulted his proper 

friends On account of the cogent 
reasons urged by the respective friends 
of these both parties, and for the rtsasons 
urged by the respective fnends of these 
both parties and for the reason that all 
fam )y feuds would (thereby) end and 
compromised the opinions of one of 
the parties to this document, namely, 
Raja Velugoti Kumara Yacbama Naidu 
on the twop?ints referred to above have 
been agreed in as certainly correct 
and accepted by the remaining parties, 
namely, we four brothers ' Therefore 
the parties to this document, namely, 
we four brothers and oiir father Raja 
Velugoti Kumara Yachama do now 
jointly and 'severally hereby determine 
agree and affirm as follows ^ 

* All this Venkatagiri Zstale is imparli 
ble descendible along the eldest line 
(of descent) of ikejaid Estate, the im- 
movable properties connected there 
w th and the other immovable proper- 
ties acquired by means of theincomc ot 
the said estate should be enjoyed by the 
eldest of us four brothers and the heir 
of the aforesaid Raja Velugoti Kumara 
Yacbama namely the aforesa'd Velugoti 
Ra agopala Krishna and after him by 
bis son sons son and so on m tw 
eldest male line of descent sub* 

ject to the condition of paying allow 
ances to other members of our fam Iv 
suitably to their respective siatus out oi 
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the income from the estate and the 
properties. And so we divide m the 
manner shown below all the rnoney, 
silver, gold and precious stones, jewels, 
and the accretions resulting thereto upto 
this day which formed ancestral and 

self-acquisition of our father 

along with the said estate ” 

10. Counsel for the plaintiffs has been 
unable to show any term in this Agree- 
ment to support his contention that it was 
only by virtue of that document that the 
parties agreed to call the Estate impartible. 
On the contrary the document indicates 
that there was clear recognition by the 
executants of the then character of the 
Estate as an impartible zamindari. 


11. We shall then deal with the inclusion 
of the Venkatagiri Zamindari in the 
Impartible Estates Act passed by the 
Madras Legislature m 1902 and 1904. 
These Acts 'became necessary as a result 
of the ruling of the Privy Council m Sri 
Raja Rao Venkata Mahipati Rama Krishna 
Rao Bahadur v. The Court of Wards^. 
The decision of the Judicial Committee 
was given in 1889 and the Impartible 
Estates Act was passed in Madras in 1902 
With a view to preserve the ancient zamin- 
daris of the Madras Presidency Refer- 
ring to the Schedule to the Act the state- 
ment of objects and reasons explained 
that the schedule contained only Perma- 
nent Settlement Estates in existence before 
the date of Permanent Settlement Regula- 
tions and which have been declared by the 
judicial decisions to be impartible or 
locally considered by ancient custom to 
be so impartible and had in fact descended 
without partition since that date. Ihe 
Impartible Estates Act, 1904 finally took 
the place of 1902 Act. The Estate of 
Venkatagiri has been included in the sche- 
dule annexed to both the Impartible 
Estates Acts The obvious inference i s that 
the Government had made enquiries and 
were satisfied that the Estates included in 
the schedule to Act II of 1904 were im- 
partible and the inclusion of the_ Estates 
therein is a legislative determination that 
they were impartible In Tushavathi 
Viziaram Gajapathi Raj Mamie v. Puslia - 
vatlii Viswaswar Gajapathi Raj^ this Court 
observed : 


1. (1899) ILR. 22 Mad. 383 • I-A. 

83; 9 M.K J- (Supp ) 1 • 1 Bom LR 277. 

2. (1964) 2 S.C.R. 403. , 


“ Soon after these decisions were pro- 
nounced by the Privy Council, the 
Madras Legislature stepped m because 
those decisions very rudely disturbed 
the view held in Madras about the 
limitations on the powers of holders of 
impartible estates in the matter of mak- 
ing alienations of the said estates. That 
led to the passing of the Madras Im- 
partible Estates Acts II of 1902, II of 
1903 and 11 of 1904 The Legislature 
took the precaution of making necessary 
enquiries in regard to impartible estates 
within the State and made what the 
Legislature thought were necessary pro- 
visions m respect of the terms and condi- 
tions on which the said estates were 
held.” 

12. In these circumstances we see no 
reason to differ from the finding of the 
H.gh Court that the Estate of Venkatagiri 
was an ancient impartible Estate by cus- 
tom and was not made impartible for the 
first time under the agreement of 1889 or 
by the Madras Acts of 1902 and 1904 

13. The next question for determination 
IS what is the effect of the Abolition Act 
on the rights and obligations of the mem- 
bers of the family in relation to the Venka- 
tagiri Zamindari According to the plain- 
tiffs the property described in the B Sche- 
dule appended to the plaint did not vest 
under section 3 (_b) of the Abolition Act. 
The properties in the B Schedule include a 
building in Mount Road, Madias a bun- 
galow at Kalahasti and the Distr.ct Judge’s 
bungalow at Nellore Town. These build- 
ings are situated outside the territorial 
limits of the Venkatagiri Estate Section 
3 (d) and (h) of the Abolition Act states : 

“ 3. With effect on and from the noti- 
fied date and save as otherwise expressly 
provided in this Act — 

1. (a) (the Madras Estates) Land (Re- 
duction of Rent) Act, 1947 (Madras 
Act XXX of 1947) (in so far as it 
relates) to matters other than the reduc- 
tion of rents and the collection of arrears 
of rent and the Madras Permanent 
Settlement Regulation, 1802 (Madras 
Regulation XXV of 1802), the Madras 
Estates Land Act, 1908 (Madras Act I 
of 1908), and all other enactments appli- 
cable to the estate as such shall be deem- 
ed to have been repealed m their applica- 
tion to the estate. 
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(6) the entire estate (including all com 
munal lands , porarabokes , other non- 
ryoti lands .wastelands .pasture lands, 
lan^ lands, forests, mines and minerals, 
quarries , rivers and streams , tanks and 
irrigation works , fisheries and femes), 
shall stand transferred to the Govern 
ment and vest in them free of all en 
cumbrances and the Madras Revenue 
Recovery Act, 1964 the Madras Imga 
tion Cess Act, 1865, and all other enact 
ments applicable to ryoiwari areas shall 
apply to the estate , 

at * * * 

Section 1 (3) states 


(3) It applies to all estates as defined in 
section 3, clause (2) of the Madras 
Estates land Act, 1908, except inam 
villages which became estates by virtue 
of the Madras Estates Land (Third 
Amendment) Act 1936 
Section 2 (3) defines ‘ estate to mean 


(3) “ estate '* means a zammdari or an 
under tenure or an inam estate , 


Section 2 (16) defines “2^tnindarr as 
follows 


(16) “ Zammdari estate ” means— 

(i) an estate Within the meaning of sec- 
tion3 clause (2) (a), of the Estates l-and 
Act, after eacludmg therefrom every 
portion which is itself an estate under 
section 3 clause (2) (6) or (2) (e), of that 
Act , or 

(li) an estate wilhm the meaning of sec- 
tion 3, clause (2) (6) or (2) (c), of the 
Estates Land Act, aflcr excluding there 
from every portion which is itself an 
estate under section 3, clause (2) (e), 
of that Act 


Section 3 (2) of Estates Land Act (Madras 
Act I of 1908) defined an ‘ estate ’ to 
mean 

(a) any pcttnanentlj Settled estate or 
temporarily settled zammdari , 

<b) any portion of such permanently 
settled estate or temporarily settled 


zammdari which is separately registered 
ID the office of the Collector , ; , 

(c) any unsettled palaiyara or jagir , 

« * « • I 

14 Section 2 (2) of the Madras Imparti 
ble Estates Act, 1904 (Madras Act II of 
1904) defines an “impartible estate” as 
' an estate descendible to a singly hiir 
and subject to the othei incidents of 
impartible estates m southern India In 
relation to the Venkatagin Zammdaii the 
expression Estate in section 3 (a) of the 
Abolition Act refers obv ously to the Ven 
kalagiri Estate which till then was subject 
to the operation of the Madras Permanent 
Settlement Regulation and the Madras 
Estates Lands Act In relation to the 
Venkatagin Zammdari section 66 of the 
Abolition Act enacts that with cflfect from 
the notified date the Madras Impartible 
Estates Act. 1904 shall be deemed to have 
been repealed m its application to the 
Estate The question arises whether the 
word “ estate in section 66 of the Aboli 
tion Act denotes the zammdari consisting 
of properties which stood transferred to the 
Government under the Abolition Aetand 
properties which are not so transferred, 
or whether the express on ‘ estate’ refers 
to only the Venkatagin Estate which until 
the notification issued under the Abolition 
Act took eJTca was the subject of the 
Permanent Settlement Regulation and 
the Madras Estates Land Act The High 
Court has given sufficient reasons m sup* 
port of Its view that the word ‘ estate 'iHi 
section 66 of the Abolition Act denotes 
only the estate governed by the Permanent 
Se tfement Regulation and the EstalesJ 
Land Act and not any other part of the 
impartible zammdari In other words tbcl 
Abolition Act has no application to pro- 

K ies which are outside the territorial 
Is of the Venkatagin Estate The 
resoU, therefore, is that in relation to 
Venkatagin Zammdari the Madras Im 
partible Estates Act has been repealed so 
far as the Act applied to the Estate wh ch 
by operation of section 3 (6) of the Aboli 
tion Act has got transferred and became 
vested in the State Government Jnrela 
tion to other properties which have not 
become so vested m the Government the 
Madras Impartible Estates Act {19W) 
continues to be m force It is the case of 
the phnntifTs that items 14 15 and 16 of 
ScfaMuIe B did not vest m the Govern 
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pathi Raj Manne v. Pushavathi Visweswar 
Gajapathi Raj'^ the effect of integration is 
described as follows : 

In all such cases, the crucial test is 

'vould be noticed 
that the effect of incorporation in such 
cases IS the reverse of the effect of blend- 
ing self-acquired property with the 
joint family property. In the latter cate- 
gory of cases where a person acquires 
separate property and blends it with 
the property of the joint family of which 
he IS a coparcener, the separate 
property loses its character as a separate 
acquisition and merges in the joint 
family property, with the result that 
devolution in respect of that property 
is then governed by survivorship and not 
succession On the other hand, if 
the holder of an impartible estate 
acquires property and incorporates it 
with the impartible estate he makes it a 
part of the impartible estate with the 
acquisition ceases to be 
partible and becomes impartible In 
Doth cases, however, the essential test 
is one of intention and so, wherever 
intention is proved, either by conduct or 
otherwise, an inference as to blending 
or incorporation would be drawn.” 

fi'^^as’^rged on behalf of the plaintiffs 

Ipal Abolition Act in 

regard to Venkatagin Estate was to take 
avyay the character of irapartibility in 
relation to property both inside and out- 
side the territorial limits of the estate 
It was also contended that the object of the 
Abolition Act was three-fold: fn to 

middlemen, (2) to 
abolish Permanent Settlement and fSJ to 
introduce ryotwari system. The argu- 
ment was that m the face of the avo^Sd 
objects of the legislation it was futile to 
contend that the character of impartibility 
still contmuea m a truncated form It 
was s^d cessante ratione legis, cassat et 
ipsa lex (reason is the soul of the law anH 

SSs's'a “'V 

ceases so does the law itself). It is not 

EmcS/”?? 'tas pnnipk m r 

present case For, many times cusfnm 

it^Sr ^^A of things which give 

It birth. As observed bv LnrH 

i n Rat Kishore Singh v Mst. GaJtenab aiA 

1. (1964) 2 S.CR. 403. 

1919 P.cl^lOo! ^ ^ ^ 562 : 53 I.C. 630 ■ A I.R. 


Toent under section 3 (h) of the Act. Items 
14, 1 5 and 1 6 are Motimahal, Mount Road, 
Madras, the District Judge’s bungalow, 
Tlellore and Venkatagiri Raja’s bungalow, 
Xalahasti. It is conceded on behalf of 
defendant No. 1 that items 14, 15 and 16 
did not vest in the Government under 
section 3 (h) of the Abolition Act. It is 
further claimed on behalf of the plaintiffs 
that items 14, 15 and 16 have become 
partible properties after the coming into 
force of the Abolition Act and plaintiffs 
should be granted their shares of these 
properties. The contention of the plain- 
tiffs is that the Zamindari was made 
impartible by the agreement entered into 
by the brothers in 1889 and the properties 
"Which have not been taken over by the 
Government should be divided among the 
family members. We have already given 
xeasons for the view that the Zammdari 
•was impartible independently of the agree- 
ment of 1889 and that the agreement was 
no more than a conscious affirmation by 
the parties of what the position was pre- 
•viously in fact and m law. To put it 
differently the agreement of 1889 merely 
acknowledged and defined antecedent 
Tights and antecedent obligations. It is 
"therefore difficult to accept the contention 
of the plaintiffs that the three items of 
property in Schedule B have become 
partible properties Since the Abolition 
Act did not affect these items the proper- 
ties have continued to be what they were 
at the time of incorporation with the 
■zamindari, namely the properties retain 
their impartible character, 

15. We are also not impressed with the 
as there was incorporation 
•ol the buildings with the original impartible 
estate the buildings ceased to have any 
impartible character when the irapartibility 

was gone. It is true 
itnat the buildings which are outside the 
.geographical limits of the Venkatagir! 
'Zamindari cannot be brought w thin the 
definition of the Estate as defined in the 
|Estates Lands Act and the Abolition Act 
. cannot therefore be made applicable to 
■ such buildings But the buildings have 
; acquired the character of irapartibility 
Jesuit of incorporation with the parent 
unfif character cannot be lost 

j mess the statute intervenes Section 4 

1 Estates Act itself con- 

iPartible. In Pushavathi Viziardin Gaja- 
s C J— 23 
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‘ It IS difficult to see why a family 
should not similarly agree expressly or 
impliedly to continue to observe a cus 
tom necessitated by the condition of 
things existing m primitive times after 
that condition had completely altered 
Therefore the principle embodied m the 
expression cessai ratio cessai lex ’ does 
not apply where the custom outlives the 
condition of things which gave it birth ’ 

\Vc accordingly reject the contention of the 
plaintiff on this aspect of the case 

17 We are also unable to acc^t the 
contention of the plaintiffs that the pro- 
perty of the impartible estate was held in 
coparcenaiy as joint family property and 
became partible amongst the members 
once It lost its character of impartibilitv 
Jo other words the contention was that 
junior members had a present interest in 
the impartible estate and were entitled to 
a share m the estate once impartibdity was 
removed In our opinion there is no 
justification for this argument The law 
regarding the nature and incidents of 
impartible estate is now well-settled 
Impartibility is essentially a creature of 
custom The junior members of a joint 
f^amily in the case of ancient impartible 
joint family estate take no right in the 
property by birth and, therefore, have no 
right of partition having regard to the veiy 
nature of the estate that it is impartible 
Secondly, they have no tight to mterdicl 
'alienations by the head of the family 
cither for necessity or otherwise This 
of course is subject to section 4 of the 
Madras Impartible Estates Act in the case 
of impartible estates governed by the Act 

E he right of junior members of the family 
It. mamtcnatice is governed custom, 
land is not based upon any joint right or 
liiUercst in the property as co-owners 
This IS now made clear by the judicial 
committee in Commissioner of Income /ox, 
Punjab V Dei^an Krishna fSshorc^ and 
Paja VaJugoii Sarragna Kmtara Krishna 
Ttachendra Bahadur yaru v Baja Pajes- 
maraPao* Theincomeofthe impartible 
[estate IS the individual income of ihe hoi 
jdcr of the estate and is not the income of 


1 own 2 MUJ 972 (1941) 63 lA. 15S 
ai 177 178 

XL.R.(1942>Mad 419 

<JW2) 1 MLJ 132 


the joint family In the former case Sir] 
George Rankin observed j 

‘ But they find it necessary to say that 
the law as declared m the cases of 
Saljnaih^ znd Shiba Prasad Singk\ has 
not been unsettled by the Gorakhpur 
case^ The observation itself and its 
context show that the reference to other 
judgments of the Board is controlled by 
the reference to Baijnaths case\ as 
having negatived the view that an im 
partible estate could not be in any sense 
joint family property The issue m the 
Gorakpur case*, was Indaijit s right to 
succeed, and the passage cited was 
addressed to that It appears to waive 
aside, as no longer an obstacle, the 
extreme logic that as there is no right to 
apartuion the junior branch could have 
no right, actual or prospective which 
the enjoyment of maintenance could 
evidence It need not be taken as 
swinging to the opposite extreme 
indeed it would be m a high degree un 
reasonable having regard to the line of 
decisions to interpret it as meaning that 
there is no reason why holders of im- 
partible estates should not now be told 
that, unless they can prove a custom to 
the contrary, alljuniormale members of 
the family have a claim for mamteoance 
—that js all who have not relinquished 
Ihcir right of succession The point 
made is only this that rights of mam 
teoance out of an impartible family 
estate— however little they may be, afld 
to whichever member they be extended 
— would not be enjoyed or enjoyable 
by anyone who had ceased to be joint 
in respect of the estate In their Lord 
ships opinion this should not be taken; 
to affirm any disputable doctrine as to 
the origin of the right of maintenance 
or any other doctrine which would make 
junior members “ actual co owners 
or the right a ‘ real right ’ in the sense 
negatived by the Board in Baijnaths 
case* 


TolhisextenlthegeneratlawofMilakshaiaj 
applicable to joint family properly has 
b«n modified by custom and an impariible 
estate though it may bean ancestral joint' 
family estate, is clothed With the incidectsg 


0921) LR. 48 1 A 195 40 MLJ 387 
0932) L.R.57IA 331 63 M UI 196 
0934J 67 M LJ 274 L R 61 lA 286- 
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of self-acquired and separate property to 
that extend The only vestige of the inci- 
property, which still 
attaches to the joint family impartible 
estate is the right of survivorship which, of 
course, is not inconsistent with the custom 
of tMpartibility. For the purpose of 
devolution of the property, the property 
ts assumed to be joint family property 
and the only right which a member of the 
joint family acquires by birth is to take 
the property by survivorship but he does 
not acquire any interest in the property 
Itself. The right to take by survivorship 
continues only so long as the j'oint family 
does not cease to exist and only manner 
by which this right of survivorship could 
be put an end to is by establishing 
that the estate ceased to be joint family 
property for the purpose of succession 
by proving an intention, express or 
imphed, on behalf of the junior members 
of the family to renounce or surrender 
the right to succeed to the estate. Xn 
the latest case Anant Bhikappa v. Shankar 
Ramcliandra\ the judicial committee 
clearly affirmed the principle that the 
property was not held in coparcenary. 

“ Now an impartible estate is not 
held in coparcenary (Rani Sartaj Kauri 
- v. Rani Deoraj Kiiari\ though it may 
be joint family property. It 'may 
devolve as joint family property or 
as separate property of the last male 
owner. In the former case, it goes 
by survivorship to that . individual, 
among those male members who in 
fact and m law are undivided in res- 
pect of the estate, who is singled out 
by the special custom, e.g., lineal 
male primogeniture. In the latter case 
jointness and survivorship are not as 
such m point; the estate devolves by 
inheritance from the last male owner 
m the order prescribed by the special 
custom or according to the ordinary 
law of the inheritance as modified by 
the custom.” 

18. We proceed to consider the next 
question arising in this appeal namely 
whether the agreement of 1889 in so 
far as it related to payment of main- 
tenance allowance of Rs. 1,000 p. m. to 


1. (1943) 2 M.L J. 599 : (1943) L.R. 70 I.A. 
232 at 243 

2, (1888) L.R. 15 I.A. 51. 


plaintiffs I to 4 continues to be in force 
even after the abolition of the estate 
and the vesting of the Zamindari estate 
in the Government under the Abolition 
Act. It was argued on behalf of de- 
fendant No. 1 that plaintiffs have enjoyed 
the benefit of payment under section 45 (5) 
of the Abolition Act and got capitalised 
by the Tribunal the maintenance rights 
on the basis of the extinction of the 
Estate. Section 45 (I), (4) and (5) of 
the Abolition Act states : 

“ 45. (I) In the case of an impartible 
estate which had to be regarded as 
the property of a joint Hindu family 
for the purpose of ascertaining the 
succession thereto immediately before 
the notified date, the following pro- 
visions shall apply.” 

%. <- * 

(4) The portion of the aggregate com- 
pensation aforesaid payable to the 
maintenance-holders shall be deter- 

■ mined by the Tribunal and notwith- 
standing any arrangement already 
made in respect of maintenance 
whether by a decree or order of a 
Court, award or other instrument in 
writing or contract or family arrange- 
ment, such portion shall not exceed 
one-fifth of the remainder referred 
to in sub-section (3), except m the 
case referred to in the second proviso 
to section 47, sub-section (2). 

(5) (a) The Tribunal shall, in deter- 
mining the amount of the compensa- 
tion payable to the maintenance holders 
and apportioning the same among 
them, have regard, as far as possible, 
to ’ the following considerations, 
namely 

(i) the compensation payable in res- 
pect of the estate ; 

(ii) the number of persons to be main- 
tained out of the estate ; 

(ill) the nearness of relationship of 
the person clainung to be maintained ; 

(iV) the other sources of income of the 
claimant ; and 

(v) the circumstances of the family 
of the claimant. 

(b) For the purpose of securing (i) 
that the amount of compensation pay. 
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able to the maintenance holdcn does 
not exceed the limit specified in sub* 
■sections (4) and (ii) that the same t$ 
apportioned among them on an cqui 
table basis the Tribunal shall have 
■power, wherever necessary, to re open 
any arrangement already made m 
respect of maintenance whether by 
a decree or order of a Court, av^rd, or 
other instrument in writing, or con 
tract or family arrangement ’ 

Under the Agreement of 1889 plamtifls 
I to 4 are entitled to an allowance of 
•ofRs 1,000 if paid out of the income of 
the Zammdari, that is to say, the income 
of theVenkatagiri Estate strictly so called 
and the income of the properties which 
did not get transferred to the Govern 
ment under the Abolition Act The 
Madras Impartible Estates Act 1904, 
provides by section 9 for the payment 
of maintenanceof junior members of an 
impartible Zamindan family 
“9 Where for the purpose of as 
certaiomg the succession to an im 
partible estate the estate has to be re- 
garded as the property of a joint 
, Hindu family, the following persons 
-ahaU have a right of maintenance out 
■of the impartible estate and its 
_ income, namely — 


(a) the son grandson, or great grand- 
son m the male line bom in lawful 
-wedlock or adopted of the proprietor 
of the impartible estate or of any pre- 
vious proprietor thereof 


Provided that where maintenance is 
■payable to a son or grandson by or 
■under any decree or order of Court, 
uwarb,'vinifnfl5v ‘Amihj'WAntgcnfvnUuv 
other instrument in writing and such 
instrument, expressly or by necessary 
implication makes it clear that (he 
maintenance is payable to such soa 
or grandson as representing his branch 
-of the family, it shall not be open to 
a son or grandson of such son or to a 
son of such grandson as the case may 
during the period of which such 
’ •- -- jn main- 
right or 
family , 


mamienancc is payaoie lo ciai 
tenance cither m his individual 
*s reprcsenlinghis branch of the 


the widow of any previous pro- 
wetor of the impartible estate so 
long as ^ marry , 


11971 

(c) the widow of the son, grandson 
or great grandson of the proprietor 
of the impartible estate or of any 
previous proprietor thereof, so long 
as she does not re marry, provided 
she has no son or grandson living , 

(<0 the unmarried daughter born m 
lawful wedlock of the proprietor of 
the impartible estate or anj previous 
proprietor thereof , and 
(e) the unmarried daughter, born m 
lawful wedlock of a son or grandson 
of the proprietor of the impartible 
estate or of any previous proprietor 
thereof, provided she has neither 
father nor mother nor a brother living 

Erplanation — Maintenance shall where 
necessary include a provision for rcsi 
dence and in the case of an unmarried 
daughter of the proprietor oranypre 
vious proprietor a provision for the 
expenses of her marriage m accordance 
With the scale customary m the family " 

Where there is in force an akreement 
relating to payment of mamlenance the 
Act docs not authorise reduction of the 
quantum of jnainieoatice provided by 
such agreement except m the cifcums* 
tances Slated m section 14 (2)— circum 
stances which are not applicable to the 
present case It is admitted that junior 
members of the Venkatagiri family were 
receiving maintenance under the Agree 
ment of 1889 until the coming into force 
of the Abolition Act 

19 Section 54 (2) of the Abolition Actl 
provides for the ascertainment of the 
amount of maintenance payable tol 
persons who before the notified date ( 
were entitled to maintenance out of the! 
estate and its income either under sec-) 
lion 9 or section 12 of the Madras Im | 
partible Estates Act or under any con I 
tract or family arrangement The total! 
sum payable to the maintenance-holders 
out of the compensation should not 
tmder section 45 (4) exceed one fifth 
of the remainder of the compensation 
after ihe claims of creditors are satisfied 
It IS not possible to accept the argument 
of defendant No 1 that section 45 should 
be construed as extinguishing the right 
secured to junior members under the 
provisions of contract or family arrange- 
ment granting a new nght limited to the 
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measure stated m the section. It is 
manifest that section 45 is concerned 
only with the apportionment of com- 
pensation amount. The section is con- 
cerned with the rights and liabilities m 
relation to properties which are represen- 
ted by the compensation. There may 
be a case of an impartible Zamindari 
where the properties not transferred 
under section 3 (6) are quite as valuable 
as the properties transferred. If, in 
such a case, there is a contract or family 
arrangement for the payment of main- 
tenance, such a contract or family arrange- 
ment would as regards the quantum of 
the allowance, have some relation to the 
total income of the properties of the 
Zamindari. In the absence of express 
words to that effect, it would not be right 
in our opinion to attribute to the Legis- 
lature an intention to free the properties 
not transferred to the Government by 
the operation of section 3 (h) of the Act 
from liability to contribute towards 
the maintenance of the junior members 
under such a contract of family arrange- 
ment, and, while leaving the landholder 
in possession of those other properties, 
limit the maintenance holders to a share 
of a fifth of the compensation amount. 
We are therefore unable to accept the 
argument that sections 45 to 47 of the 
Abolition Act have the effect of extin- 
guishing any rights which the junior 
members of the zamindari family may 
have had before the notified date to 
receive maintenance out of the entire 
income of the zamindari under the con- 
tract or family arrangement. It 
follows that the agreement of 1889 in so 
far as it relates to payment of main- 
tenance of Rs. 1,000 p. m. to plaintiffs 
1 to 4 continues to be in force in spite of 
the coming into operation of the Aboli- 
tion Act. 

20. Under the Agreement of 1889 
plaintiffs 1 to 4 are entitled to payment 
ofRs. 1,000 per month from the income 
of the Venkatagin Zamindari. That 
part of the zamindari which consisted 
of the Venkatagiri Estate has been con- 
verted into compensation deposited 
and to be deposited in the office of 
the Tribunal. The first defendant and 
plaintiffs 1 to 4 would also be entitled 
to ryotwari pattas under sections 12 and 
47 of the Abolition Act, It is not disputed 
that plaintiffs 1 to 4 have been paid 


Rs. 75,000 when the second instalmen 
of compensation is deposited by the 
Government. If additional compensa- 
tion IS allowed under section 54-B 
of the Abolition Act, plaintiffs 1 to 4 
would get a part of such additional com- 
pensation. The trial Judge calculated 
that plaintiffs 1 to 4 have been paid total 
amount of compensation to the extent 
of Rs 1,37,000. Interest on this amount at 
3-1 per cent per annum works out to Rs. 
4,795 per annum. The trial Judge directed 
that plaintiffs 1 to 4 would be entitled to 
payment of such additional sums which to- 
gether with interest would add upto Rs. 
1,000 p.m. In other words the plaintiffs 1 
to 4 were held entitled to recover from 
defendant No. 1 the difference between 
the interest payable on the compensation 
amount and the sum of Rs. 1,000 p. m. 
and the difference was made a charge 
on items I, 14 and 16 of Schedule B 
properties. The trial Judge directed 
that interest should be calculated at 3^ 
per cent per annum on the compensation 
amount In our opinion theproper rate of 
interest should be 5^ per cent, per annum 
Subject to the modification we consider 
that the decree granted by the trial Judge 
should be restored. If during any part 
of the period subsequent to 7th September, 
1949, plaintiffs 1 to 4 have not been in 
receipt of the amount of Rs. 1,000 per 
month calculated in the above manner 
they would be at liberty to file an appli- 
cation for the recovery of such sums as 
may be needed to make up the allowance 
to Rs. 1,000 per month for that period. 
For such decree as may be passed on 
such application a charge is created on 
items 1, 14 and 16 of plaint Schedule 
B properties. 

21. We pass on to consider the question 
whether plaintiffs 5 to 7 are also en- 
titled to maintenance at the rate of 
Rs. 1,000 p. m. according to the agree- 
ment of 1889, Plaintiffs 5 and 6 are 
illegitimate sons of Raja Venugopal, the 
youngest of the four brothers who en- 
tered into the Agreement. The seventh 
plaintiff IS the son of the 5th plaintiff. 
The material part of the document 
states : 

“ After the life of the said Sri Venu- 
gopala Krishna Yachendrulu, his 
purusha santhaihi, shall, in perpetuity, 
be paid, the same allowance amount 



182 


TIIE SUPRaiE COUAT JOURNAL 


[1971 


that IS, at the rate of rupees one 
thousand (Rs 1,000) per month 
m the aforesaid manner" But, if, at 
any time, m any one of the branches 
of the said Sri Muthukrishna Yachen 
dnilu, Sri Venkatakrishna Yachendrulu 
and Sri Venugopala Krishna Yachen 
drulu, there be more than one 
male member such males and their 
puTusha sanlkalhi shall take the said 
allowance amount of rupees one 
thousand m proportion to their res 
pective shares, m the same manner 
as they would respectively take their 
other properties separately by way of 
inheritance according to the Hindu 
Law ” 

The Subordinate Judge, Nellorc, held 
m C S No 30 of 1932 that plaintihTs 
5 and 6 were not the purusha santhatkt 
of Venugopal The decision was afhnned 
by the High Court m Maharajah of 
Venkatagtrt v Raja Rajisy^ara Rao* 
and an appeal against the judgment of 
the High Court was dismissed by the 
Judicial Committee That decision is 
binding upon the plaintiffs 5 and 6 on 
the ground of res judicata The seventh 
plaintiff as the son of the 5ih plaintiff 
can claim no higher tights than the 5th 
plaintiff It was contended that plainti fs 
5 to 7 were entitled to claim that 
allowance under certain other clauses 
of the agreement of 1889 Reference 
was made to the following clauses 
“ Moreover if in any of the aforesaid 
three branches of our family m, 
the branch of Sri Muttukrishna 
Yachendrulu the branch of 
Venkataknshna Yachendrulu and the 
branch of the minor Sri Venugopala 
Knshna Yachendrulu any male should 
die without puTUika santhathi either 
by way of aurasa or by way of adop- 
tion the allowance amount that was 
being received by the person who so 
died without purusha santhaih shall 
go to the gnatis (agnates) who are 
nearest to him m his own branch ac 
cording to Hindu Law Shoulct the 
aforesaid person who dies without 
pvTusfa sanikaifu leave any widow or 
widows and maintenance has to ^ 
paid to them only the nearest gnatis 
who get the allowance of such 

1 li.R (1939) Mad 622 (1939) 1 M U 
S3I 


deceased person m the manner mentio- 
ned above shall be liable therefor 
Further should any of the said three 
branches of our family become extinct 
by the total absence of purusha 
santhtki either by way of aurasa 
or by way of adoption, the allowance 
betng paid to that branch shall be 
stopped subject to the condition that, 
if there be then a widow or widows 
left of the last male who died in that 
branch, one half of the allowance of 
rupees one thousand (Rs 1,000) that 
was being paid to that male namely, 
Rupees five hundred (Rs 500) shall be 
paid to the widow or widows of the 
person who so died without purusha 
santhathi as maintenance for life” 

This clause provides that on the death 
of anv male member entitled to mam 
lenance allowance under the deed with- 
out leaving any male issue e thcr by 
birth or adoption the allowance which 
was received bv that person should go 
according to Hindu Law to the gnatis 
who in the same line as the deceased 
are nearest to such deceased member 
Plaintiffs 5 to 7 aUemaiively claimed to 
be the gnatis of Venugopal In our 
opinion It IS not open to plaintiffs 5 to 
7 to re agitate the matter which should 
have been pressed as a ground of claim 
in the previous suit In anv case the 
argument is without substance It is 
true that the word gnali in Sanskrit 
literally interpreted includes a brother 
also But in the context of the parti- 
cular passage in the agreement it could 
not have been the intention of the parties 
that when there was a failure of legiti 
mate or adopted son, gnatis including 
illegitimate sons would take the allowance 
The question m reality is not whether 
an illegitimate brother is a gnati or not 
for purposes of succession but whether 
the word is used in that unusual sense 
in the Agreement As pointed out m the 
previous case this clause has no applica 
tion and the case is really governed by 
the earlier clause already referred to 
We accordingly reject the argument of 
plaintiffs 5 to 7 on this aspect of the case 

22 Lastly it was contended on behalf 
ofpbmtiffs 1 to 4 that they were entitled 
to one-third share of the golden howdah 
sub-item 8 of item No 8 of B Schedule 
The only evidence upon which plaintiffs 
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relied was clauses 5 and 6 in the will of 
Rajagopalakrishna dated 22nd Septem- 
lier, 1910, which states ; 

Our Venkatagiri Samasthanam is 
an ancient and impartible estate. It 
has also been established by the 
Madras Act U of 1902 that it is an 
impartible 2 amindari. The village 
*nd other landed properties in the 
talukas of the aforesaid ancient 
Venkatagiri Zamindari acquired by 
my ancestors, and myself, as well as 
the houses, bungalows, forts, 
■ga^rdens, places, etc., possessed by 
ns in the foui places, viz., Nellore, 
Kalahasthi, Madras and Banares 
those within and aronnd Venkatagiri, 
and those in other taluks — all these 
have been included in the impartible 
•estate All these, as well as elephants, 
horses, carriages, ambaris, howdahs, 
Honzas (seat) and furniture exclusive 
nf those made of silver and gold were 
treated as such impartible even in the 
partition between me and ray youn- 
gest brother. They shall hereafter 
also remain as such.” 

It IS evident from this clause that what 
■was treated as impartible were Ambaris, 
Honzas and furniture exclusive of those 
made of silver and gold. In other words 
•silver and gold howdahs were not treated 
as impartible Counsel on behalf of 
defendant No. 1 referred to paragraphs 
5 and 6 of the will which are to the 
following effect : 

“ Further, as many matters under 
dispute between myself and my 
brothers have to be settled, the value 
of some goldware, silver were jewel of 
precious stones etc , belonging to the 
estate Regalia was paid to my brothers 
from out of my self-acquired money 
and I have taken possession of these 
items at the time of partition. Besides 
these, some more jewels of precious 
stones etc , which were acquired, 
were paid for from my self-acquired 
money and have been received by 


have been improved and converted 
and mentioned in detail in Schedule 
A appended hereto. The jewels set 
with precious stones and gold and 
silver were got by me from my 
brothers at the time of partition of 
paying their value to them (brothers) 
from out of self-acquired money.” 

These clauses make it clear that the 
golden howdah had been divided and 
nothing was left for further division. 
In our opinion the Division Bench was 
right m taking the view that the plain- 
tiffs 1 to 4 are not entitled to division 
of the golden howdah. 

23. For the reasons expressed we hold 
that the judgment of the Division Bench 
dated 13th August, 1965, should be set 
aside It is declared that plaintiffs 1 
to 4 are entitled under the Agreement 
of 1889 to be paid Rs. 1,000 p. m. out 
of the income of the Venkatagiri Zamra- 
dari. Out of the compensation amounts 
paid to plaintiffs 1 to 4 interest shall be 
calculated at per cent, per annum. 

If the interest so calculated falls short 
of Rs. 1,000 per month, plaintiffs 1 to 4 
are entitled to the payment of such addi- 
tional sums as would enable them to be 
m receipt of a total income of Rs 1,000 
per month If for any period subse- 
quent to 7th September, 1949, plaintiffs 
1 to 4 have not received allowance of 
Rs 1,000 p m they are granted liberty 
to file an apphcation for the recovery 
of such sums as may be needed to make 
up the allowance to Rs. 1,000 for that 
period. For such decree as may be 
passed on such application a charge 
would be created on items I, 14 and 16 
of plaint B Schedule properties The 
suit is dismissed so far as plaintiffs 5 to 
9 are concerned. The appeal is allowed 
to the extent indicated above with pro- 
portionate costs. 

V.M.K. Appeal partly 

allowed. 


Clause 6 runs thus : 


“ The jewels made of precious stones 
as well as gold and silverware which 
fell to my share from out of the afore- 
said share inclusive of those which 
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THE SUPREME COURT OF INDIA 
(Civil Appellate Jurisdiction) 

Present —J C Shah, V Ramaswomt 
and A N Grover, JJ 

M/s V O Tractoroexport, Moscow 

Appellant* 


M/s Tarapore & Co , Madras and 
another Respondents 

Foreign Awards (Recognition aid En 
/orceinent Act \LV of 1961) section 3 — 
Interpretation— A submission made in 
pursuance of an agreement tf mean 
an actual or completed reference made 
pursuant toon crbriiation agreement or 
an arbitration agreement that has come 
into existence as a result of a commercial 
contract— International Law to what ex- 
tent overrides Municipal Law 

On the question whether the words ‘a 
submission made in pursuance of an 
agreement” in section 3 of the Act mean 
an actual or completed reference made 
pursuant to an arbitration agreement 
or they mean an arbitration agreement 
that has come into existence as a result 
of a commercial contract 

Held b) majority J C Shah and A N 
Grover JJ , and (V Ramaswomtf J , dts 
sentmgj 

The first critical expression ‘submission” 
can ha\c both the meanings m view of the 
historical background of the legislation 
which was enacted to give effect to the 
Protocol and the conventions If this 
term is to be given the larger meaning 
of including of an agreement to refer’ 
as also ” an actual submission ’ of a 
particular dispute, it has to be deter- 
mined which meaning would be appro 
priate in the context in which the tenn 
‘ submission ’ has been used m section 3 
of the Act If submission means 
“agreement to refer or an arbitral 
clause m a commercial contract it 
makes the entire set of words unintelli- 
gible and complciely ambiguous It 
is difficult to comprehend m that case 


•C.A Nos. 1203,1209 1833 and I8J4 of 1969 
28/A October 1969 


why the Legislature should have used 
the words which follow the term “ sub 
imission’ namely, ‘ made in pursuance 
of an agreement ’ This bungs to the true 
mport of the expression agreement 
If by “ agreement is meant a commer- 
cial contract (of the nature mentioned 
m the ** Merak' cojo, (1965) 2 W L R 
2^) the words made m pursuance of’ 
convey no sense The word “ agreement 
10 the second part of section 3 can have 
reference to and mean not the commercial 
contract to which the convent on set 
forth m the Schedule applies but only 
the agreement to reftr or the aibitral 
clause Unless the context so compels 
or requires the same meaning must 
ordinarily be attributed or given to the 
same words used m the section The 
above difficulties completely disappear if 
‘submission’ is given thejsccond meaning 
of an actual submission of a particular 
dispute or disputes to the authority of a 
particular arbitrator If section 3 can- 
not be so read as to permit the meaning 
of the word ‘ submission to be taken, 
as an arbitral clause or an agreement to 
refer, the Courts would not be justified 
in so straining the language of the section 
as to ascribe the meaning which cannot 
be warranted by the words employed 
by the Legislature [Fara 181 

Per Ramaswomi.J [dissenting] 

As far as practicable, the municipal 
law must be inteiprcted by the Courts 
in conformity with mfemalional obli 
gations which the laW may seek to 
effectuate It is well settled that if the 
language of a section js ambiguous or 
IS capable of more than one mean ng 
the protocol itself becomes relevant for 
there is a prima facte presumption that 
^rliament does not intend to act in 
breach of international law including 
specific treaty obligations Applying this 
principle to the present case it is man fest 
that Article 2 of the Convention which 
JS contained in the Schedule to the Act 
imposes a duly on the Court of a con- 
tracting Stale when seized of such an 
action to refer the parlies to arb tration 
Section 3 of the Act must therefore be 
read in consonance with this interna 
tional obligation any interpretation of 
section 3 which would restrict the obli- 
gation or impose a refinement not war- 
ranted by the Convention itself will 
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not be justified. So read, the word 
“ submission ” must mean the arbitral 
clause Itself and the word “ agreement ”, 
the commercial or the business agree- 
ment which includes or embodies that 
clause. [Paras. 41, 42.] 

Appeals by Special Leave from the Judg- 
ment and Order dated the 16th De- 
cember, 1968 of the Madras High Court 
in O. S. Appeals Nos. 25 and 28 of 1968. 
Appeals by Special Leave from the Judg- 
ment and Order, dated the 12th April, 
1968 of the Madras High Court in Ap- 
plications Nos. 105 and 106 of 1968 m 

C. S. Nos. 118 of 1967. 

S. Mohan Knmarcmangalam and 
M. K. Ramaimirthi, Senior Advocates, 
{S. M. Ah Mohd , Mrs. Shyamala Pappu, 
J. Ramamurthy, Vine,.i Kumar and C R. 
Somasekharan, Advocates, with them), 
for Appellant. 

V. P. Raman, S N. Srivatsa, B. Datta and 

D. N. Mishra, Advocates and J. B. Dada- 
chanji, Advocate of Mjs. J. B. DadacUcnji 
& Co., for Respondent No. 1 

Rameslm'ar Nath and Mahmdei Naiain, 
Advocates of M/s. Rajmder Narain & Co , 
for' Respondent No. 2. 

The Judgments of the Couit were 
delivered by 

Grover, J. — ^These connected appeals 
which involve points of importance and 
interest in international commercial arbi- 
tration arise out of a suit instituted on the 
original side of the High Court of Judi- 
cature at Madras by M/s. Tarapore & 
Co., against M/s V. O. Tractoroexport, 
Moscow. 

2. Initially the claim was for a per- 
manent injunction restraining the Rus- 
sian firm from realizing the proceeds 
of a Letter of Credit opened on 9th 
June, 1965, with the Bank of India, 
Ltd., Madras, which had also been im- 
pleaded as a defendant. Subsequently 
by an amendment of the plaint the 
plaintiff has confined relief to recovery 
of damages. 

3. The facts chronologically are as 
follows • A contract was entered into 
on 2nd February, 1965, between the 
Indian and the Russian firms for the 
supply of earth-moving machinery for 

s c J— 24 


a value of Rs. 66,09,372.00 The ma- 
chinery’ was required by the Indian firm 
for jexecuting the work of excavation of 
a’ feeder canal as part of the Farraka 
Barrage Project. On 9th June, 1965, 
the Indian firm opened a Letter of 
Credit with the Bank of India Ltd., for 
the entire value of the machinery in 
favour of the Russian firm. The con- 
signments started arriving at Calcutta 
m October, 1965. On 22nd February, 
1966, the Indian firm wrote to the 
Russian firm saying that there was some- 
thing wrong with the design and working 
of motorised scrapers which had been 
supplied and which formed one of the 
items of machinery covered by the con- 
tract. On 6th June, 1966, came the 
devaluation of the Indian rupee by 57.48 
per cent, as a result of which the amount 
that became payable by the Indian firm 
to the Russian firm under the contract 
increased by Rs. 25 lakhs or so. On 
20th June, 1966, the Russian firm 
demanded an increase in the Letter of 
Credit owing to the devaluation. On 
1st August, 196t, the Indian firm served 
a notice on the Russian firm containing 
the main allegations relating to breach 
of contract on the part of the Russian 
firm. The latter was called upon to 
remedy the breaches and pay- compensa- 
tion It was made clear that until this 
was done the Russian firm would not 
be entitled to encash the Letter of Cre- 
dit for the balance amount. On 4th 
August, 1966, the Indian firm filed a suit 
on the original side of the Madras High 
Court and obtained an ex parte order 
of injunction in respect of the operation 
of the Letter of Credit. On 14th August, 

1966, the parties arrived at a settlement 
at Delhi after mutual discussion. 

4. Pursuant to the agreement the suit 
was withdrawn by the Indian firm but 
no amicable settlement, as contemplated, 
took place The Indian firm instituted 
a suit (No C.S. 118 of 1967) on the ori- 
ginal side of the Madras High Court on 
I4th August, 1967. It also filed an appli- 
cation for an interim injunction in the 
matter of the operation of the 
Letter of Credit. On 26th October, 

1967, another application was filed for 
an interim injunction against the encash- 
ment of the devaluation drafts. On 
4th Novembei, 1967, the Russian firm 
instituted proceedings m terms of the 
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arbitral clause m the contract before 
Ihe Foreign Trade Arbitration Commis 
-Sion of the U S S R Chamber of Cora 
mcrce, Moscow On 14th TJovember 
1967, the Russian firm entered 
appearance under protest before the 
"Madras High Court m the siut filed 
by the Indian firm On the same date 
the Russian firm filed an application 
under section 3 of the Foreign Awards 
[Recognition and Enforcement Act XLV 
of 196!) hereinafter called the Act 
A prayer was made for stay of the suit 
On 15th January 1968 the Indian firm 
filed an application for an interim in 
junction restraining the Russian firm 
from taking any further part in the 
arbitration proceedings at Moscow 
"We arc not concerned with the branch 
of the litigation which came up to this 
Court at a prior stage in respect of the 
interim injunctions granted by the Single 
Juage with regard to the operation of 
the Letter of Credit and the subsequent 
arrangement made for payment as a result 
of devaltiation It is sufiicient to men 
tionthat the appeals brought to this Court 
were allowed on 26th November, 1968, 
and the temporary injunction granted 
by the learned Single Judge relating to 
the operation of the Letter of Credit 
•was vacated 

5 The application which had been 
filed by the Russian firm for stay of the 
suit under section 3 of the Act was dis- 
missed by Ramamurthi, J on I2th 
April, 1968 The application of the 
Indian firm for an interim injunction 
restraining the Russian firm from 
taking any further part m the arbitra- 
tion proceedings at Moscow was, how- 
ever, granted The Russian firm pre 
ferred appeals against the orders of the 
learned Single Judge before a Division 
Bench The bench maintained the orders 
of Ramamurthi, J The present appeals 
have been brought by the Russian firm 
by Speaal Leave both against the order 
of the Divis on Bench and against the 
judgment of the learned Single Judge 
This was presumably done because there 
was some controversy about the finality 
of the orders which had been made by 
the Single Judge of the High Court 

6 The questions which have to be 
determined m these appeals are quite 
narrow The first question is whether 


the words ‘ a submission made m pur- 
suance of an agreement” mean an actual 
or completed reference made pursuant 
to an arbitration agreement or they mean 
an arbitration agreement that has come 
into ciistenceasaresult of a commercial 
contract According to the appellant 
firm whenever there is an arbitration 
agreement or an arbitral clause in a 
commercial contract of the nature men- 
tioned m the Convention the Court is 
bound to stay the suit provided the 
other conditions laid down in section 3 
ate satisfied On this approach the word 
“ submission ” is to be understood as 
an arbitration agreement or arbitral 
clau^ relating to existing or future 
difTerenccs and the word agreement 
means an agreement of a commercial 
or business character to which the con- 
vention applies The respondent firm 

maintains that the critical words “sub 
mission and agreement ’ must be 

given their natural and grammatical 
meaning and the word submission ’ 
made m pursuance of an agreement can 
only mean an actual submission of the 
disputes to the arbitral tribunal Ihe 
word agreement ’ can have reference 
to and can be construed only in the sense 
of an arbitration agreement or an arbi- 
tral clause in a commercial contract 
It cannot mean a commercial contract 
because an arbitration agreement cannot 
be slated to have been made pursuant 
to a commercial contract In other 
words, if ‘ submission ’ has to be taken 
in Ihe sense of an arbitration agreement 
It would render the words submission 
made m pursuance of an agreement 
meaningless and unintelligible The 
Second question relates to the vurisdiction 
of the Courts in this country to grant 
an injunction restraining a party which 
IS in Moscow from proceeding with the 
conduct of arbitration before a tribunal 
there Even if the Courts have jurisdic- 
tion to grant an injunction it is said it 
would not be a proper exercise of that 
jurisdiction in the circumstances of the 
present case to give aninjunetory relief 
The learned Single Judge has decided cer- 
tain other controversial issues but the 
Division Bench did not go into them nor 
do we propose to deal with them unless 
the decision on the true and correct in- 
terpretation of sections of the Act goes 
ID favour of the appellant firm 
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7. The Act has been enacted to enable 
-effect to be_ given to the convention on 
the recognition and enforcement of 
foreign arbitral awards done at New 
York on 10th June, 1958, to which India 
jsaparty. In the statement of objectsand 
reasons it has been pointed out that the 
procedure for settlement through arbi- 
tration of disputes ansing from inter- 
national trade was first regulated by the 
'Geneva Protocol. On Arbitration Clauses 
1923 and the Geneva Conven- 
tion on the Execution of Foreign 
Arbitral Awards to which India was 
a party and which was given effect to 
in India by the Arbitration (Protocol 
and Convention) Act, 1937. 

8. The provisions of the Act may be 
noticed. Sections 2 and 3 are in these 
terms : 

Section 2. “In this Act unless the 
context otherwise requires, ‘ foreign 
awards ’ means an award on 
differences between persons arising out 
of legal relationships, whether con- 
tractual or not, considered as commer- 
cial under the law m force m India 
made on or after the 11th day of Octo- 
■ber, 1960— 

(a) In pursuance of an agreement 
in writing for arbitration to which 
the Convention set forth in the 
Schedule applies ; and 

(h) In one of such territories as the 
Central Government being satisfied 
that reciprocal provisions have been 
made may, by notification in the 
Official Gazette, declare to be territo- 
ries to which the said Convention 
applies ” 

Section. 3 “ Notwithstanding anything 
-contained in the Arbitration Act, 1940, 
or in the Code of Civil Procedure, 
1908, if any party to a submission 
-made in pursuance of an agreement 
to which the Convention set forth in 
the Schedule applies, or any person 
claiming through or under him com- 
mences any legal proceedings in any 
Court against any other party to the 
submission or any person claiming 
through or under him in respect of 
any matter agreed to be referred any 
parly to such legal proceedings may, 
at any time after appearance and 


before filing a written statement or 
taking any other step in the procee- 
dings, apply to the Court to stay the 
proceedings and the Court unless 
satisfied that the a^eement is null and 
void, inoperative or incapable of being 
performed or that there is not in fact 
any dispute between the parties with 
regard to the matter agreed to be 
referred shall make an order staying 
the proceedings.” 

The Schedule contains the Convention 
on the recogmtion and enforcement of 
foreign arbitral awards Article IT may 
be reproduced with advantage 

ARTICLE n 

“ 1 . Each Contracting State shall 
recognise an agreement in writing 
under which the parties undertake 
to submit to arbitration all or any 
differences which have arisen or which 
may arise between them in respect 
of defined legal relationship, whether 
contractual or not concerning a sub- 
ject-matter capable of settlement by 
arbitration. 

2. The term “ agreement in writing ” 
shall include an arbitral clause in a 
contract or an arbitration agreement, 
signed by the parties or contained in 
an exchange of letters or telegram. 

3. The Court of a Contracting State, 
when seized of an action in a matter 
in respect of which the parties have 
made an agreement within the meaning 
of this article, shall, at the request of 
one of the parties, refer the parties 
to arbitration, unless it finds that the 
said agreement is null and void, 
inoperative or incapable of being 
performed.” 

9. In order to resolve the controversy 
on the first question the history of the 
International Protocols and Conven- 
tions as a result of which legislation 
had to be enacted in England and India 
as also the relevant provisions of the 
Arbitration law may be set out. The 
Geneva Protocol on Arbitration Clauses, 
1923, recognised the validity of an agree- 
ment between each of the Contracting 
States whether relating to existing or 
future differences between parties sub- 
ject respectively to the jurisdiction of 
different Contracting States by which 
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the parties to a contract agreed to sub- 
mit to arbitration all or any difTcrcnccs 
that might arise m connection with such 
contract relating to commercial matters 
or to any other matter capable of sub 
mission by arbitration whether or not 
the arbitration was to take place in a 
country to whose jurisdiction none of 
the parties was subject Article 4 of 
the Protocol was as follows 

“The tribunals of the contracting 
parties, on being seiaed, of a dispute 
regarding a contract made between 
persons to whom Article applies and 
including an arbitration agreement 
whether referring to present or future 
differences which is valid m virtue of 
the said Article and capable of being 
carried into effect shall refer the 
parties on the application of either of 
them to the decision of the arbilra 
tors 

In order to give effect to this Protocol 
the Arbitration Clauses (Protocol) Act 
1924, was enacted in England Section 
1 (1) of that Act contained provisions 
similar to section 3 of the Act with ccr 
tain differences When the aforesaid Act 
of 1924 was enacted the meaning of 
* submission as contained rn section 27 
of the English Arbitration Act 1889 
was “a written agreement to submit 
present or future differences to aibitration 
whether an arbitrator was named there 
in or not ’ 

10 The Arbitration (Foreign Awards) 
Act, 1930 was enacted to give effect 
“ to acertam convention on the execution 
of arbitral awards and to amend sub- 
section (1) of section 1 of the Arbitra 
tion Clauses (Protocol) Act, 1924, which 
provision was described in section 8 
asonc“for staying oflegal proceedings 
in a Court m respect of matten to be 
referred to arbitration under agreements 
to which the Protocol applies The 
Arbitration Act, 1889 was amended by 
the Arbitration Act of 1934 which also 
provided for other matters relating to 
arbitration law m England In sub- 
section (2) of section 21 the expression 
‘arbitration agreement was defined 
to mean “a written agreement to sob- 
mu present or future differences lo 
arbitration whether an arbitrator was 
tiamed therein or not ’ 


21 Although the definition of the 
expression "arbitration agreement" was 
introduced by the amendment made by 
the Arbitration Act of 1934, the defini- 
tion of the word "submission* con 
tamed jn section 27 of the Arbitration 
Act of 1889 remained unaffected and 
unchanged To complete the history 
of legislation in England mention may 
be made of the Arbitration Act, 1950, 
which repealed the earlier enactments 
Section 4 (2) of this Act provided for 
Slay when legal proceedings were com 
mcnced in Court by any party "to a 
submission to arbitiation made in pur 
suance of an agreement to which the 
Protocol set out m the First Schedule 
to this Act applies The Schedule 
to this Act contained the Geneva Pro 
tocol on Arbitration Clauses of X923 
and the Geneva Convention on the Execu- 
tion of Foreign Arbitral Awards of 1927 
In this Act the definition of “submission" 
contained in the Act of 1889 was omitted 
By section 32 " arbitration agreement’*' 
wasdefined to mean "a written agreement 
to submit present or future differences 
to arbitration, whether an arbitrator 
IS named therein or not ’ 

12 In India the Arbitration (Protocol 
and Convention) Act, 1937, was enacted 
for the first time to give effect to the 
Protocol and the Convention pf 1923 
and 1927 rcspcciivHy This was done 
as the Government wanted to meet the 
widely expressed desire of the com- 
mercial world that arbitration agree- 
ments should be ensured effective 
recognition and protection Section 3 
of the 1937 Act employed the same 
language as is contained in section 3 of 
the Act except with some minor 
differences Both the Geneva Protocol 
of 1923 and the Convention of 1927 were 
appended as Schedules to this Act So 
far as the ordinary arbitration law was 
concerned prior to the enactment of 
the Indian Arbitration Act, 1940 there 
were two sets of laws applicable to what 
were called Presidency towns and areas 
which did not fall within those towns 
The Indian Arbitration Act, 1899, aplied 
lo cases where the subject matter sub- 
mitted to arbitration was of a nature 
lhal if a suit were to be instituted if could 
be instituted in a Presidency Town 
Section 4 (b) contained the definition 
of the word ‘ submission which was- 
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Similar to the definition m the English 
Act of 1889. In the Civil Procedure 
-Code of 1882. Part V dealt with arbitra- 
■tion. These provisions were applicable 
to such areas which were outside the 
Presidency towns. When the Civil Pro- 
cedure Code, 1908, was enacted it con- 
tained in the n Schedule similar pro- 
visions for arbitration. There was, how- 
ever, no definition of “ submission ” 
•or “ arbitration agreement”. The Arbi- 
tration Act, 1940, was meant to consoli- 
•^ate and amend the law relating to arbi- 
tration in India The word “submis- 
sion ” was not defined but the word 
“ arbitration agreement ” in section 2 (a) 
was stated to mean a written agreement 
to submit present or future differences 
to arbitration whether the arbitrator was 
named therein or not. 

13. The phraseology which has been 
•employed in the English statute and 
the Indian enactment for giving effect 
to the Protocol and the Conventions 
relating to arbitration is practically the 
same. In the English Act of 1924, the 
•words used were identical with the words 
to be found in section 3 of the Act, 
namely, “ a submission made in pur- 
suance of an agreement ”. The only 
change which has been effected in the 
English Arbitration Act of 1950 in sec- 
tion 4 (2) is that the words “ to arbi- 
bitration” have been inserted with- 
in the words “ submission ” and “made”. 
Among the authoritative text book 
writers there has been a good deal of 
•divergence of opinion on the meaning 
of the above phraseology. In the 8th 
Edn. of the Conflict of Laws by Dicey 
and Morris , Rule 182 has been _ formula- 
ted which is based on section 4 (2) of the 
English Arbitration Act, 1950. Refer- 
ring to section 4 (2) and the meaning of 
“the words “a submission to arbitration 
made in pursuance of an agreement to 
•\vhich the Protocol applies” the authors 
•are of the view that this condition is 
satisfied if the parties have agreed to 
•submit present or future disputes to 
arbitration. The Court is, according to 
them, under a duty to stay proceedings 
although no arbitrators have been ap- 
pointed. The word “submission” must be 
regarded as synonymous with the terra 
'“arbitration agreement” in the Protocol 
and the term “agreement to which the 
Protocol applies” is used “to identify 


the commercial or business contract 
between the parties.” This statement 
is based on the judgment of Scarman, J., 
In Owners of Cargo on Board the Merak 
V. The Merak {Ownersf. Even before 
the pronouncement of this judgment 
preference for the view which later on 
came to be expressed by Scarman, J., 
had been indicated in the 7th Edn. of 
the same book. {See pages 1075 to 
1076). According to the well known work 
of Russell on Arbitration, 17th Edn. the 
English translation of the Protocol is 
most obscure. This is what has been 
stated at page 79 : 

“The words of the section, however, 
would seem to limit its operation to 
cases where some sort of “ agreement 
to submit ” IS followed by an actual 
“ submission ” made pursuant to ” 
It (Presumably, the word “ sub- 
mission” herebears its natural meaning, 
of a submission written or not) of an 
actual dispute to the authority of an 
arbitral tribunal, “rather than the 
statutory meaning which it bore under 
the 1889 Act and is now borne by the 
phrase “ arbitration agreement ”. Thus 
the common case, of an agreement to 
refer which is never followed by a 
submission because the claimant 
prefers to sue instead, is apparently 
outside the section, although the 
Protocol clearly meant it to be covered; 
see the French text of Article 4 ” 

The English translation of the French 
text in the 1950 Act has been stated to 
be a mistranslation. It has been 
suggested that the Parliament may have 
enacted not the true text of the Protocol 
but a very limited interpretation of the 
false translation. In Halsbury’s Laws 
of England, Third Edn., Cumulative 
Supplement 1968, Vol II. Arbitration, 
page 2, reference has been made to the 
decision of Scarman, J , in The Merak 
which was affirmed on appeal and which 
has been followed in Unipat A. G. v. 
Dowty Hydraulic Units-, the statement 
m the text being that this provision of 
law applies although no actual 
submission to arbitration has been made. 

14. In The Merak, Scarman, J., read 
section 4 (2) of the Act of 1950 with the 


1. (1965) 2W.LR. 250. 

2. (196^ R.PC. 401. 
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translation of the Protocol in the First 
Schedule to the Act According to bun 
the Protocol was concerned with two 
agreements — one a contract commercial 
m character or giving rise to a difference 
relating to matters that were either 
commercial or otherwise capable of settle 
menl by arbitration between parties 
subject to the jurisdiction of different 
contracting States , the other an arbi- 
tration agreement whereby the parties 
to such a contract agreed to submit 
their differences to arbitration (The 
arbitration agreement might be itself 
included in and simultaneous with the 
commercial or business contract) 
Section 4 (2) of the Act was intended to 
make the same distinction between the 
parties’ business contract and their 
arbitration agreement He proceeded 
to say 

‘ It uses the term “ submission to 
arbitration ” to identify the protocols 
agreement to submit their differences 
to arbitration and the term “agreement 
to which the protocol applies to 
identify the commercial or business 
contract between the parties Sec- 
tion 4 (2) m my opinion applies to 
agreements to submit to arbitration 
made m pursuance of a contract to 
which beimuse of its character and 
the character of its parties the pro- 
tocol applies The words in pur 
suance of ’ merely establish the link 
that there must be between the agree- 
ment to submit present or future 
differences to arbitration and the agree- 
ment of a commercial or business 
chateter between parties of a certain 
class to which the protocol applies 
They have m this context no tern 
poral significance 

IS One of the mam reasons which 
pre\-ailed in TItc Merak was that by 
construing “submission to arbitration” 
as an aaual submission of an existing 
dispute to a particular arbitrator, ji 
would make ‘ non sense of ihe pro- 
tocol ’ 

IS. Kow as stated m Halsbury s Laws 
of England Vol 36 page 414, there 
IS a presumption that Parloment docs 
not assert or assume jurisdiction which 
goes beyond the limits established hy 
the Common consent of nations and 
statutes arc to be interpreted provided 


that their language permits, so as not 
to be inconsistent with the comity of 
nations or with the established prin- 
ciples of International Law But this 
principle applies only where there is 
an ambiguity and must give way before 
a clearly expressed intention If 
statutory enactments are clear in meaning,, 
they must be construed according to 
their meaning even though they are 
contrary to the comity of nations or 
International Law 

17 We may look at another well re- 
cognised principle In this country, as 
IS the case m England, the treaty or 
International Protocol or convention does 
not become effective or operative of 
its own force as in some of the continen- 
tal countnes unless domestic legislation 
has been introduced to attain a specified 
result Once the Parliament has 
legislated the Court must first look, 
at the legislation and construe the 
language employed in it If the terms 
of the legislative enactment do not suffer 
from any ambiguity or lack of clarity 
they must be given effect to even if 
they do not carry out the treaty obi ga- 
llons But the treaty or the Protocol 
or the convention becomes important 
if the meaning of the expressions used 
by the Parliament is not clear and can 
be construed m more than one wa>- 
The reason is that if one of the meaning 
which can be properly ascribed is in 
consonance with the treaty obligations 
and the other meaning is not so con 
sonant the meaning which is consonant 
IS to be preferred Even where an Act 
had been passed to give effect to the 
Convention which was scheduled to lU 
the words employed in the Act had to 
be interpreted m the well established 
sense which they had m municipal law 
(Sec Farrar \ Aberdeen Steam Tray>‘iag‘ 
and Fishmg Co , Ltd ^ ) 

18 The approach in “The Merak 
appears to have been dominated by the 
Protocol of 1923 and the question to 
be examined is whether the languag^ 
of section 4 (2) of the English Art of 
1950 and section 3 of the Art contains 
any such ambiguity or suffers from any 
such lack of clarity as would justify 
the use of the Protocol to the extent 
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made in the English case The term 
‘submission’ as defined in the English 
Act of 1889 and the Indian Act of 1899. 
was meant to cover both an arbitration 
clause by which the parties agreed that 
if disputes arose they would be re- 
ferred to arbitration and also an actual 
submission of a particular dispute or 
disputes to the authority of a particular 
arbitrator. For the sake of conveni- 
ence, a distinction could be made by 
calling the first “an agreement to refer” 
and the second, “ a submission The 
term “ arbitration agreement ” as 
defined by the English Act of 1950 and 
the Indian Act of 1940 also covers both 
“ an agreement to refer ” and “ an 
actual submission.” Turning to the 
words used in section 3 of the Act “sub- 
mission made m pursuance of an agree- 
,ment to which the convention set forth 
in the schedule applies ”, the first critical 
expression “ submission ” can have 
both the meanings in view of the historical 
background of the legislation which 
was enacted to give effect to the Pro- 
tocol and the Conventions. If this term 
is to be given the larger meaning of in- 
cluding of “ an agreement to refer” 
as also “an actual submission” of a parti- 
cular dispute, it has to be determined 
which meaning would be appropriate 
in the context in which the terra “sub- 
mission ” has been used in section 3 of 
the Act. If “ submission ” means “agree- 
ment to refer ” or an “arbitral clause ” in 
a commercial contract, it makes the 
entire set of words unintelligible and 
completely ambiguous. It is difficult 
to comprehend in that case why the 
Legislature should have used the words 
which follow the term “ submission ”, 
namely, “ made in pursuance of an agree- 
ment ”. This brings us to the true 
import of the expression “ agreement. ” 
If by “agreement” is meant to a commer- 
cial contract of the nature mentioned m 
“The Merak”, the words “made in pursu- 
ance of ” convey no sense. Another 
anomaly which militates against the 
established rule of interpretation would 
arise if by the word “ agreement ” is 
meant a commercial contract. It cannot, 
even by stretching the language bear that 
meaning in the second part of section 3 
which reads : 

“ The Court unless satisfied that the 

agreement is nifW and void, inoperative 


or incapable of being performed or 
that there is not in fact any dispute 
between the parties with regard to 
the matter agreed to be referred shall 
make an order staying the procee- 
dings.” 

Here “ agreement ” can have reference, 
to and mean not the commercial con- 
tract to which the convention set forth 
in the Schedule applies but only the 
agreement to refer or the arbitral clause. 
Unless the context so compels or re- 
quires, the same meaning must ordinarily 
be attributed or given to the same words 
used in the section. The above difficul- 
ties completely disappear if “submission’' 
is given the second meaning of an actual 
submission of a particular dispute 
or disputes to the authority of a 
particular arbitrator. The words which 
we are construing then have a clear, con- 
sistent and intelligible meaning, namely, 
an actual submission made in pursuance 
of an arbitration agreement or arbitral 
clause to which the convention set forth 
in the Schedule applies. The word in 
pursuance of ” are also thus saved and 
not rendered otiose The Courts have 
to be guided by the words of the statute 
in which the Legislature of the country has 
expressed its intention. If section 3 cannot 
be so read as to permit the meaning of 
the word “ submission ” to be taken as 
an arbitral clause or an agreement to 
refer, the Courts would not be justified 
in so straining the language of the section 
as to ascribe the meaning which cannot 
be warranted by the words employed 
by the Legislature. We are aware of no 
rule of interpretation by which rank 
ambiguity can be first introduced by 
giving certain expressions a particular 
meaning and then an attempt can be- 
made to emerge out of semantic con- 
fusion and obscurity by having resort 
to the presumed intention of the Legis- 
lature to give effect to international 
obligations. 

19. It is true that by taking the above 
view the purpose and object behind the 
Protocol and the Conventions may not be 
fully carried out. The intention under- 
lying Article 4 of the Protocol of 1923 
and Article 2 of the Convention of 1958 
undoubtedly appears to be that whenever 
the parties have agreed that their 
differences arising out of a commercial 
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contract be referred to an arbitratioo, 
the Court of a contracting State when 
seized of an action m the matter shall 
refer the parties to an arbitration unless 
It finds that the agreement is null and 
void or IS inoperatne or incapable of 
being performed We apprehend it 
'Would hardly be conducive to interna 
tionai commercial arbitration not to have 
legislation giving full and complete effect 
to what IS provided by the Protocol 
and the Conventions We also share 
infullmeasure theanxiety and tbeeffort 
of those who desire to respect the terras 
of international Protocols and Con- 
ventions m letter and spirit But we 
are bound by the mandate of the Legis- 
lature Once It has expressed its 
intention in words which have a clear 
signification and meaning the Courts 
are precluded from speculating about 
the reasons for not effectuating the 
purpose underlying the Protocol and 
the Conventions The consistent view 
of the Indian Courts on the interpreta 
tion of the critical words in section 3 of 
the Act of 1937 has not been m favour 
of what prevailed in The Merak In 
the leading case in H' Mood & SonLtd 
V S‘’ngal Corporation^ Chakravarti, CJ 
while delivering the ludgmenl of the 
Court, examined the various aspects 
of the question including the terms of 
the Protocol of 1923 and the Convention 
of 1927 and said 

If the agreement to which the Pro- 
tocol applies IS an agreement for arbi- 
tration there cannot possibly be an 
agreement in pursuance of that agree- 
ment Section 3 must therefore 
be construed as contemplating a case 
where not only is there an arbitration 
agreement m force between ffic parties 
but there has also been an actual re- 
ference to arbitration 
"20 The learned Single Judge has given 
some reasons why in England as also m 
India the Statutes insist upon an actual 
submission before a stay of the suit can 
"be granted It has been pointed out 
that in different countries the Uw relating 
to arbitration is naturally different 
Actual submission has been m^e a 
condition precedent for granting stay 
■but the Court has been left with no 
•discretion m England and in India In 
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some of the other countries the order for 
stay of a suit contrary to the arbitral 
chuse IS discretionary, there being no 
difference between the municipal arbi- 
tration and arbitration under the Pro- 
tocol Jt was presumably for this reason 
that the Parliament insisted upon a real 
dispute between the parties and an actual 
reference or submission to an arbitra- 
tion to resolve the particular point or 
points m dispute as a condition lor stay 
We do not consider that it would be 
right to speculate about the reasons 
which prevailed with the Parliament 
m enacting section 3 of the Act in the 
language in which it has been done 
It IS abundantly clear that the Parlia 
raent did not employ language which 
would indicate an unequivocal inten- 
tion that m the presence of an agree 
ment to refer to an arbitral clause in 
a commercial contract the provisions 
for granting stay under the section would 
immediately become applicable irres 
peciive of an actual submission or a 
completed reference As it was open 
to the Legislature to deviate from the terms 
of the Protocol and the Conventions it 
appears to have given only a limited 
effect to the provisions of the 1958 
Oonvention A clear deviation from the 
rigid and strict rule that the Courts must 
stay a suit whenever an international 
commerical arbitration as contemplated 
by the Protocol and the Conventions, 
was to take place is to be found in section 
3 It IS of a nature which is common to 
all provisions relating to stay in English 
and Indian arbitration laws the provi- 
sions being that the application to the 
Court for stay of the suit must be made 
by a partv before filing a written statement 

If the condition is not fulfilled no stay 
can be granted It cannot thus be saicl 
that section 3 of the Act or similar 
provisions in the prior Act of 1937 or 
the English Statutes were enacted to 
give effect in its entirety to the strict 
rule contained in the Protocol and the 
Conventions 

21 Another significant feature which 
cannot escape notice is that the Parlia- 
ment in England and India must be 
presumed to have been aware when the 
English Act of 1950 and the Act were 
enacted that the expression submis 
Sion had been abandoned in the Arblt- 
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grant certitote 25 

Bombay Tenancy and Agncul'ural Lands 
(Vidharba) Act (XCIX of 1958) sections 36 and 
39— Act coming into force in that region on 2Stb 
January 1961— Application of landlord for t^icf 
under— Filed on 30ih Match, 1963 withia one 
yearof attaining majority— Section 39 Dot appU 


cable— Relief only under secuon 36 read with eiwody of prisoner transferred to itself— Therc- 


lection 33 17 

Central Excise and Salt Act (I of 1944) sections 
and First Schedule Item 26>A (2) — Assessee 
mannfactunng kansi and brass utemib — For 
this purpose certain alloys are converted into 
billets — BiDets then rolM into uncut arete 
which are converted into uiensib— Levy of cx 
ase duty on uncut arete under Item 26'A (2) 
— Vahdity 110 

Cinematograph Act (XXXVTI of 1952) as 


after Ma^tnte extending period of rwnand 
Without the prisoner being produced before 
him— Validity 233 

Ouninal Prooedupo Code (V of 1898) section 417 

(3) and (4>— Appbcation for leave to appeal 

Time requisite for obuinmg certified copies 

Eutlusion of— Limitation Act OX of 1903) 
sertionsS and 12 (2)— App'icabilityof— Enter 
of-Probation of Offenders Act 
(jpe of 1953) se ct i o n 6— AppLc^ibty— Burden 
" 48 


amended by Act (HI of 1959} section 5-B (2) Prt»f 
-QjMtitutwnofli^ (19^ Articles J4 and Ootoms Act an of 1962) seebons IW 105 
19 (1) («) — Treatment of motion ptoore 103 and 135-Scope-Customs Ofiter mvestS 



with the power of an o£6cer-in-chargo of a police 
station for the purpose of releasing the arrested 
persons on bail — Customs Officer, if on that 
account gets the power to lodge a report 'before 
a Magistrate under section 173, Crimmal Pro- 
cedure Code ' , . • • 123 

Customs Act (Ln of 1962), sections 104 (1) and 
135— Scope — ^Power of arrest — Conditions pre- 
cedent for the exercise of such power-— Officer 
to have reason to beheve that a person has been 
guilty of an offence pumshable under section 
135— By informing the person of the grounds 
of his arrest. Officer if formally accused him. 124 


Dock > Workers (Regulation of Employment) 
Act, 1948 (DC of .1948), sections 2, 3, 5, 5-A and 
5-B and the Vizagapatam Dock Workers (Re- 
gulation of Employment) Scheme, 1959, clauses 
2, 7, 9, 11, 14, 18, 30, 31, 33, 37, 43, 44, 46, 51 
and 53— Scope— Employer-employee relation- 
ship, if exists between the Dock Labour Board 
and the dock labour workmen . . 145 


Dock Workers (Registration of Employment) 
Act (DC of 1948) and Vizagapatnam Dock 
Workers Scheme, 1959— Claim for works by 
dock workers union against Stevedores Associa- 
tion and Its members — ^Board made a party 
Board is not the employer— Nor does it carry 
on an industry — Award against the Board— 
Not proper • • 

Education— Admission into Medical Colleges 
in the State of Tamil Nadu —Selection of can- 
didates for — Earmarking 75 marks out of 275 
for interview — ^Propriety — Tests prescribed for 
interview marks if objective — Marks given in 
lump sum and not on itemised basis for eacn 
test prescribed — Legality — Relevant fact for 
interview marks •• 223 

Evacuee Interest (Separation) Act (LXIV of 
1951), section 10 and rule 11-B of the Rulg made 
under the Act — Scope — Competent Officer u 
could exercise the power to redeem the mortgagen 
property and order the Custodian to dehver up 
Its vacant possession to the “’Ofisagor— Ad^is- 
tratioD of Evacuee Property Rules (1950), rule 
14 " ^ 

Factories Act (LXm of 1948), 

Rules under- Delhi Factori« Rul« (1950), 
Schedule, Rules 5 and 7 — ^Validity-— Liwnc^feo 
for renewal — If fee or tax — Test to decide &r- 
vices rendered by Department-— -If reasonably 
commensurate with tbe amount charged . . 40 

Foreign Awards (Recognition and Enforce- 
ment) Act (XLV of 1961), section 3— Interpreta- 
tjgn — “A submission made m pursuance of an 
asreement ”, if mean an actual or completed 
reference made pursuant to an arbitration agree- 
ment or an arbitration agreement that has 
come into existence as a result of a commercial 
contract — ^International Law to what 
overrides Municipal Law • • 104 

Foreign Exchange Regulation Act (Vn of 1947), 
wiion 23-C (D— Scope— Partner m charge of 
ank responsible to the company deemed guilty of 
rontravcntion of the Act-Partner who was m 
Japan at the time of contravention, if deemed 
guilty " 

Gujarat Panchayat Act 

307— Saurashtra Terminal T^ax and Octroi 
Ordinance (1949)— Nagar Panchayat constitu- 
ted under Gujarat Panchaj-at Act in place of 

former municipality constituted under its prede- 
cessor Act— Right to collect octroi previously 


vested t in'mumcipality — Jf enures to the benefit 
of Nagar Panchayat 214 

Hindu Law — Minority and guardianship — 
Mother natural guardian after the lather— Father 
and mother fallen out and mother livmg separately 
and managing the affairs of her minor daughter 
hvmg under her care and protection — Grant of 
leases of the properties of the minor daughter by 
the mother, if vahd in law ' . . 17 

Impartible Estate — ^Nature and incidents of— 
Impartible estate, if can be equated to an 
ancestraljoint family estate .. 168 

Income-tax Act (XI of 1922), section 10 (2) (xv) 
— ^Busmess expenditure — ^Requuements to claim 
deduction — Retirmg banefitsfor company’s manag- 
mg director — ^Arrangement to provide pension on 
retirement for hfe or to his wife in the event of his 
death before age of retirement — ^Tmstees to take 
out deferred annuity pobey on hfe of managing 
director — Amounts paid to trustees — ^When be- 
comes admissible allowance . . 34 

Income-tax Act (XT of 1922), sections 34 (1) (a) 
and 10 (2) (vii) — Back assessment — Material facts 
— True and full disclosure — ^Duty on assessee — 
Sale of assets by assessee-company — ^Deemed 
profits— Sale pnee — ^Excess over written down 
value — Not shown in the return — ^Reassessment 
proceedmgs — ^Part of sale proceeds — Whether 
deemed profits — ^To be determmed before decid- 
ing on validity of reassessment proceedings . . 29 

Income-tax Act (XI of 1922), section 68 (1) — 
Reference — “ Question of law ansing out of such 
order” — Aspect of question not raised before 
Tribunal— Whether can be urged before High 
Court . . 35 


Labour Law— Gratuity— Qualifying period for 
gratuity— Distinction between cases of resigna- 
tion and retirement and cases of dismissal for 
misconduct in the matter of the qualifying period 
for gratuity, if could be sustained .. 159 

Limitation Act (IX of 1908), section 14 (1) — 
Apphcabihty— ‘Other cause of a like nature’ — 
Meaning of •• 117 

Limitation Act (IX of 1908), section 15 — Inter- 
pretation — ^‘Prescribed’, meaning of— The word 
‘ prescribed ’, if applied to limitation prescribed 
in section 48 of the Civil Procedure Code. . 55 

Limitation Act (IX of 1908), section 15— Scope 
— Execution Proceedmgs — Stay of the proceedings 
by mjunction issued by the High Court — Decree- 
holder, if could claim the benefit of section 15 in 
respect of the penod of stay of execution of the 
deoee • • 


Madras District Municipalities Act (V of 1920), 
section 82 (2) — Annual value of Buildings under 
— ^Determination of— Municipality if has to look 
to and is bound by fair rent payable under die 
Rent Control Act • • 142 


Madras Estates (Abolition and Conversion into 
Ryotwari) Act (XXVI of 1948), sections 45, 46 
and 47— Scope — ^Right of the junior members 
of the joint family to receive maintenance from 
the entire income of the impartible estate prior 
to tho notified date— Rigid based on contract 
or family arrangement- Right if extinguished 
by the operation of sections 45 to 47 . . 168 


Madras Estates (Abolition and Conversion into 
Ryotwari) Act (XXVI of 1948), section 66— 
Interpretation—” Estate” meaning of— Build- 
ings forming part of impartible estate, but arc 



outside tbs geographical limits of aa impartibk 
estate if ceased to be part of the estate on tbe 
abobtioQ of estates 167 

Madhya Prad sh Land Revenus and Tenancy 
Act (XXX of 1950) section 70 (8) — Scope and 
effect of— 'If bar to pka of part performance by 
purchaser — Contract— Implied terms 51 

Partnership deed of— Partnership one at Will 
— All drspntes arising durmg or afterwards 
between tbe partners touching the paroKiship 
agreement to bi, referred to arbitration — Tnnh 
ot the alleged oral agreement to dissoKe the 
partnership if can be a subject matter for 
Arbitration Act (X of 1940) section 33 II4 

Patna University Act (m of 1962} section 26 (2) 
— Soopv — Appointment oi University Professor 
— Public Service Commission to have the assis- 


dent of the contract— Readiness and wiUutzness 
oftt^feree to perform his part of the contract 
— Ptoof of— Sequence of obligations to be per 
formed— Rekvancy— Contract of sale— Provi 
sioiu of Transfer of Property Act — Applicability 
to ihe law of contract ^ 51 

United Provinces Agricultural Income-tax Act, 
1948 (in of 1949) secuon 6 (2) (6) (,v)— Agn- 
cultural income— Computation of— deductions 
— Eposes m raismg the crop in making if fit 
for market and transportation etc — 
carrying on large-scale agroniltural farming in 
sugar — Staff establishment — Housing facilities 
— Ilcpajis— Vehicles— Staff allowance — Providiit 
fund— Periodicals— If and wIim allowabb 
deduction ^ j 55 


tance of two cxp.rts in the subject for which 
appomtment was to be made — Experts not to 
have a right to vote — Shall be associated** 
With the Commissija if means their physical 
presence at the tune of interview ^ 61 


Patna University Act (in of 1962) section 26 (4) 
— Scope — ^Appointment of University Professor — 
Syndicate not accepting the rcconuneiidation of 
Commission — \ ics-Chaneailor s action m 
sending the matter to the Camnussion if requires 
further sanction of the Syndicats 61 


Patna University Act (HI of 1962) section 57— 
Scop>— Transijjry provuioa caabung the Vice* 
Ctiancs.llor to diswrge tb* functions of the 
UniversiO with the previous approval of tbe 
caianeellor— Appamotuit of a Universtty Pro* 
fessor— Suction obaifled for direct appointmen 
and also for adVvrtisemcnt— Revision in tbe 
adveiiisetn»t in terms of th. statute if a ooase 
quenual st*p not requiring th: furth't approval 
of the Chanceffor ^ 60 

Punjab General Sales Tax Act (XLVI of 1948) 
as amend^ by the Punjab General bales Tax 
(Ameadment and Validauoo) Act (Vn of 1967) 
section 5 (3) (i) and (u) and Ceomt Sales Tax 
Act (LXXIV of 1956) section 15— Interptetaiioa 
—Stage of sales tax— The provisions speafying 
tbe su^ as the last purchase or sale by a dealer 
UabL to pay the tax — Provisions if tn conflict 
with section 15 of tbe Central Act , lii 


Redemption of Mortgages (Punjab) Act 
(II ot 1913) section 12 — Scope— Summary order 
by the Collei-Cor nuda conLlusivo— Scrtioo 12. if 
enlarges the period of Umitauon for a redemption 


Res /tfdirafa— Revival of the execution proceed- 
mgt after the st y of th.m by an order of injonc' 
tion issued by the High Court— Jud^nent-debtor 
asking only for setting aside the salo— Judgment 
deboir if barred from qumuonuig the remval of 
execution proceedmgs ^ 55 

Sea Customs Act (Vm of 1378) sections 169 
170-A. 171 A, 172, 173 and 182 and Indon Eyi- 
deuce Act (1 of 1872) section 25 — Qi>to<ns 
officer invest^ with the power to enquue into 
mfringements of the Act for ^ purpaie of 
adjudicating forfeiture and penalty bat has 
no power to submit a report under section 173 
Cnmioal Procedure Code— Customs Officer if 
a police officer ^ 123 

TraiisferQfPropertyAct(IVofI882) section 53'A 
— Applicability— Condiuoas for making detence 
of part p-rforroance — Act done by traosfeiee in 
punuancu of contract of sale— If to be todepeo* 
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J. C. Shah, CJ. ' 

K. S. Hegde and 
A. N. Grover, JJ. 

M/s. Karam Cfaand TTiapar & 
Bros. Private Ltd. v. 

The Commissioner of 
Income-tax (Central), 
Calcatta. 

21—1—1971. C.A. No'. 1286 of 1967. 

Capital receipt or revenne receipt— Com- 
pany running managing agency bnsiness— 
Termination of one among several agencies 
— Compensation for— Nature of receipt — • 
Test — ^Indian Income-tax Act (XI of 
1922), sections 3, 4, 66. 

The assessee was functioning as the manag- 
ing aeents of 27 companies including M/s. 
Greaves Cotton & Co., Ltd., M/s. Greaves 
Cotton & Co., Ltd., was incorporated as 
a private company in about 1922, and its 
managing agents was the firm styled M/s. 
Greaves Cotton & Co. Ihe company 
acquired a large block of shares in the 
managed company. M/s. Greaves Cotton 
& Co. released their managing agency 
rights in favour of the assessee on receiving 
Rs. 27,34,325. On 8th May, 1950, the 
managed company, viz., M/s. Greaves 
Cotton & Co., Ltd. was converted into a 
public company. Thereafter, the assessee 
-was not entitled to any commission on 
sales, etc., in view of the provisions of the 
Indian Companies Act, 1913, as amended 
in 1939. Hence, a fresh agreement was 
entered into between the assessee and the 
managed-company on 10th May, 1950, 
under which the assessee was entitled to 
an office allowance of Rs. 5,000 per month 
and a commission of 10 per cent, of the 
net profits. The new managing agency 
agreernent was to subsist for a period of 
20 years with effect from 8th May, 1950. 
On 26th February, 1951, the directors of 
the managed company apprinted a sub- 
committee to enquire into the question 
whether the managing agency should be 
terminated leaving the management of the 
manaeed company to the board of direc- 
tors '^The sub-committee reported on 
16th March, 1951, that the managing 
agency . should be terminated On 17th 
March, 1951, the board of directors of the 
managed company approved the recom- 
S— N R C 


mendations. .An extraordinary general 
meeting of the shareholders of the managed 
company approved the resolution of the 
board of directors on 31st March, 1951. 
That meeting also recommended a pay- 
ment of Rs. 18 lakhs to the assessee as 
comppsation. That resolution was com- 
municated to the assessee on 3rd April, 
1951, and the latter accepted it on 10th 
April, 1951. In the assessment for the 
assessment year 1952-53, the Income-tax 
Officer included a sum of Rs 18 lakhs 
in the total income of the assessee on the 
ground that the payment of Rs. 18 lakhs 
by the managed-company was an advance 
remuneratioh and not a compensation 
on account of loss of employment. On 
appeal by the assessee, the Appellate 
Assistant Commissioner held that the 
amount in question represented compensa- 
tion received by the assessee for the ter- 
mination of Its managing agency. The 
Tribunal, on further appeal, held that the 
receipt was capital receipt on the ground 
that the managing agencies held bythe 
company represented sources from which 
it received its income by way of commis- 
sion and, therefore, the termination of 
managing agency would represent destruc- 
tion of a source of income. The High 
Court, on reference, held that the manag- 
ing agencies held by the company were 
its stock-in-tiade, and, therefore, the 
amountofRs.. 18 lakhs paid by the manag- 
ed company to the assessee I must/ be 
considered as a revenue Jreceipt. On 
appeal to the Supreme Court, 

Held, that the sum of Rs 18 lakhs was 
capital receipt not assessable to income- 
tax. 

In ‘ the determination of the question 
whether a receipt is capital or income, it 
is not possible to lay down any single test 
as infalliable or any single criterion as 
decisive. The .question must ultimately 
depend on the facts of the particular case, 
and the authorities bearing on the ques- 
tion are valuable only as indicating the 
matters that have to be taken into account 
in reaching a decisim. That, however, 
IS -not to say that the question is one of 
fact, for these questions between capital 
and income, trading profit or non-trading 
profit, are questions which, though they 
may depend to a very great extent on the 
particular facts of each case, do involve 



a conclusion of law to be drawn from those 
facts 

Ordinarily, compensation for loss of olRce 
or agency is regarded as a capital receipt, 
but this rule is subject to an exception l^t 
payment reieued even for termination of 
an agency agreement would be revenue 
and not capital in the case where the 
agency was one of many which the asscssee 
held and its termination did not impair 
the profit-making structure of the assessec 
but was withm the framework of the 
business, it being a necessary incident of 
the business that existing agencies may be 
terminated and fresh agencies may be 
taken Bui w is for ihe Income tax 
Department to clearly establish that the 
case fell within the exception to the onli' 
naiy rule 

Where, on a consideration of the circum 
stances, payment is made to compensate 
a person for cancellation of a contract 
which does not affect the trading structure 
of his business, nor deprive him of what 
in substance is his source of income, ter* 
mmation of the contract being a normal 
incident of the business and such cancella- 
tion leaves him free to carry on his trade 
(freed from the contract terminated), the 
receipt is revenue , where by the cancella 
tion of an agency the trading structure of 
the assessec is impaired, or such cancella- 
tion results mloss of what maybe regarded 
as the somce of the assessec s income the 
payment made to compensate for cancella- 
tion of the agency agreement ts normally 
a capital receipt 

Held, farther Jt is wholly impermissible 
for the High Court to disturb the findings 
of fact reached by the Tribunal The 
Tribunal is the final fact finding authority 
The f^acts found by it could be challcngw 
only on certain recognised grounds 
■Neither the High Court nor the Supreme 
Court has jurisdiction to reappreciate 
the material on record to find out whether 
the facts found by the Tr bunal are correct 
or not 

Held on facts In the present case, accord- 
ing to the findings of the Tribunal, the 
termination of the agency in question had 
resulted m the destruction of a source of 
income of the company The Tribunal 
had arrived at the conclusion that the 
managing agenc es held by the company 
represented the source from which it 


received its income by way of commission 
On applying these tests to the facts found 
by the Tribunal the receipt must be consi- 
dered as a capital receipt The High 
Court should not have taken upon itself 
the responsibility to go into the question 
whether the findings of fact reached by the 
Tribunal are correct The only question 
that the High Court was called upon to 
determine was whether, on the facts found 
by the Tribunal, the receipt in question 
should not have been considered by the 
Tribunal as revenue receipt 

TKK. Appeal allowed 
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S Af Sikrt CJ, 

G K Muieft 
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Commissioner of Income tax, 
Mysore, Bangalore t 
T he Mysore Electrical Indosttles 
Ltd 

27—4-1971 CA No 1794 of 1970 

Sar-fax— ChargeaWe profits— Sfatnfory de- 
ductions — Compafaiion of capital of com- 
pany— Appropriations toward reserxes 
made onS f h Angnst, 1963 out of profits of 
Ihe year ending 3l5t March, 1963 — tVhelher 
shoold be added (o other items for compnt- 
iog capital as on 1st April, 1963— 
Companies (Profits) Snr-tax Act, 1964 
(vn of 1964), Schedflle H rale 1 

On 8th August 1963 the directors of the 
assessee-compaoy appropriated three 
different amounts towards three items of 
reserve out of the profits of the year ending 
3l5t March 1963 The question arose 
whether these amounts should be added 
to other items for the computation of 
capital of the assessee-company as on 
1st April 1963 m terms of rule 1 of the 
second schedule to the Companies (Profits) 
Sur tax Act 1964 The contention of the 
Department was that these appropriations 
having been made on the 81h August 1963 
could not be treated as components of 
capital ‘ as on the first day of the previous 
year le 1st April 1963 ,m terms of 
rule 1 to the second schedule and that these 
could only be taken into consideration 
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in the subsequent year commencing on 
the 1st April, 1964 on the ground that 
on the 1st of April, 1963 they only formed 
a part of the mass of undistributed profits, 
no portion of which had been earmarked 
or set apart for any particular purpose. 

Held, that the determination of the direc- 
tors to appropriate the sums mentioned 
to the three separate classes of reserves 
on the 8th August, 1963 must be related 
to the 1st of April, 1963 i e. the beginning 
of the accounts for the new year and must 
be treated as effective from that day. 

It IS well known that the accounts of a 
company have to be made up for a year 
up to a particular day. In this case that 
day was the 31st March, 1963. If it was 
reasonably practicable to make up the 
accounts up to the 3Ist March, 1963 and 
present the same to the directors on 1st 
April, 1963 they could have made up their’ 
minds on that day and declared their inten- 
tion of appropriating the said and other 
sums to reserves of different kinds. ' But 
the fact that they could not do so for the 
simple reason that the calculation and 
collection of figures of all the items of 
income and expenditure of the assessee- 
company for the year ending 31st March, 
1963 was bound to take some time cannot 
make any difference to the nature or 
quality of the appropriation of the profits 
to reserves as determined by the directors 
after the 1st of April, 1963. Therefore, 
the three different amounts appropriated 
towards three items of reserves should be 
added to other items for computation of 
the capital of the assessee-company as on 
the 1st day of April, 1963. 

T.K.K. Appeal dismissed. 
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J. M. Shelat, 

I. D. Dua and 
F. Bhargava, JJ 

Shambn Prasad Singh v. 
• Phool Komar. 
24-7-3 — 1971. C.A. No. 1655 of 1966. 

(A) Hinda Law-7-FamiIy arrangement— 
Reqnircmenls. 

It is not necessary for a valid family 
arrangement that there must exist actual 
competitive claims or disputes or that the 


arrangement must be backed by proper 
consideration. Even disputes likely to 
arise in future or preservation of family 
property and honour would be sufficient 
to uphold an arrangement bona fide made 
between the members of a family. 

A family arrangement is based on an 
assumption of an anterior title and its 
acknowledgment in one to whom a pro- 
perty or part of it falls under the arrange- 
ment. Therefore, it is not necessary that 
there must exist an anterior title sustain- 
able in law in such a person which the 
others acknowledge. 

The arrangement has to be considered as a 
whole for ascertaining whether it was 
made to allay disputes, existing or appre- 
hended, in the interest of harmony in the 
family or the preservation of property. 
It IS not necessary that there must exist a 
dispute, actual or possible in the future, in 
respect of each and every item of property 
and amongst all members arrayed one 
against the other. It would be sufficient 
if it IS shovvn that there were actual or 
possible claims and counter-claims- by 
parties in settlement whereof the arrange- 
ment as a whole had been arrived at, there- 
by acknowledgmg title in one to whom a 
particular property falls on the assump- 
tion (not actual existence in law) that he 
had an anterior title therein. 

(B) Co-sharer— Adverse possession— Claim 
of adverse possession by a co-sharer against 
another— Onus and nature of proof re-: 
qoired. 

On the question of adverse possession by a 
co-sharer against another co-sharer, the 
law is fairly well settled. Adverse 
possession has to have the characteristics 
of adequacy, continuity and exclusiveness. 
The onus to establish these characteristics 
is on the adverse jiossessor. Accord- 
ingly, if a person having title proves that 
he too had been exercising during the cur- 
rency of his title various acts of posses- 
sion, then the quality of those acts, even 
though they might not be sufficient to 
constitute adverse possession as against 
another, may be abundantly sufficient to 
destroy that adequacy and interrupt that 
exclusiveness and continuity which is 
demanded from a person challenging by 
possession the title which he holds. 
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‘As tetvveen co sharers, the possess on of 
one co-sharer is m law the possession of 
all CO sharers Therefore, to constitute 
ad\erse possess on, ouster of the oon- 
possessing co sharer has to he made out 
As between them, therefore there must 
he evidence of open assertion of a hostile 
title coupled with exclusive possession of 
and enjoyment by one of them to the 
knowledge of the other But, once the 
possession of a co sharer has become 
adverse as a result of ouster, a mere as 
sertion of a joint title by the dispossessed 
CO sharer would not interrupt the running 
of adverse possess on He must actually 
and effectively break up the exclusive 
possession of his co sharer by re entry 
upon the property or hy resuming posses 
Sion in such a manner as ii was possible 
to do The mere fact that a dispossessed 
CO sharer comes and stays for a few days 
as a guest is not sufficient to interrupt the 
exclusiveness or the continuity of adverse 
possession so as not to extinguish the 
nghts of the dispossessed co sbarer 

In the present case the adverse possession 
by B was sufficiently mtemipted by act« 
of possession by JV and therefore h s title 
was not extinguished by adverse posses- 
sion 

V K Appeal alloued 
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C A Vaidialmgam and • 

A N Hav JJ ,10-1, 

Dr Harkishan Sicgb v 
State of Ptrojab 
25-3-1971 CAHo 430on970 

Punjab Cnil Medical Service Class I 
(Recrmtineiit and Conditions of Semce) 
Rdes (1940), Rales 5 and 9— Panjab Cnil 
Medical Semce— Appointment to selection 
grade by direct recmitment — Validity — 
Fixation of seniority 

The argument that an appointment to the 
selection grade of Punjab Civil Medical 
Service could be only by promotion from 
Pviojab Civil Medical Service Class I and 
not by direct appointment, is untenable 
Rule 9 (2) does not conta n any restrict \e 
word that only members of these rv ice shall 
be eligible to promotion to a selection 
grade Direct appointment to selection 


grade is not only cootemplated in the 
rul« particularly rules t, 9 (2) and 9 (3) 
blit IS also the implicit idea inherent m the 
words ‘ direct recruitment ” and “ direct 
appointment ’ m rule 5 for the purpose of 
attracting able and mentorious persons to 
the service including the selection grade 

1 herei< another ret.son as to why the rules 
contemplate direct appointment to selec- 
tion grade in proper ca'es If it appears 
that there are not suitable persons m 
Glass 1 lime scale who can be promoted to 
the selection grade persons of ability will 
have to be brought into the selection 
grade from outside 

There are no specific rules m regard to the 
fixation of seniority in the selection grade 
10 the case of a direct appointment If 
that be so Dr P having been recruited by 
direct appointment earlier than the appel- 
lant Dr S, Dt Ps seniority cannot be 
disturbed 

V K Appeal dismissed 
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S M Sikn, CJ 
G K Milter, 

K S Hesde 
A H Crorer and 
P Jasanmohait Reddy, JJ 

Bachan Smgh v 
Gaon Shankar Agarwal 
26-3-1971 CA No 1274 of 1970 
Constilntion of India (1950), Article 226 
—Writ of certiorcri— \\'hen may be issued 
The learned single Judge who heard the 
writ petition did not come to a positive 
conclusion that the impugned orderoftbe 
Board of Revenue was vitiated by any 
error of law apparent on the face of the 
record The only conclusion that he 
arrived at was that on the material on 
record it was possible to urge certain 
questions of law and therefore it would be 
proper for the Board to examine those 
questions Thisisan untenableapproach 
Unless a High Court is of the opinion that 
the order assailed suffers from errors of 
law apparent on the face of the record it 
has Ho jurisdiction to quash that order by 
baviQg recourse to its certiorari jurisdic- 
tion on the ground of error of law 
VK Appeal dismissed 
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[S.C. NC, 21.] 

J. M. Shelat, 

/. D. Dua and 
V. Bhargava, JJ. 

Sahodara Deve v. 

Government of India. 
26-3—1971. C.A. No. 2246 of 1969 

Cantonment Land Administration Rules 
(1937), Rule 27— Scope — Power to grant 
lease under— If mandatory or discretionary. 

In rule 27 of the Cantonment Land Ad- 
ministration Rules, 1937, the power to 
grant a lease for regularisation of old 
grants has been given to the Military 
Estates Officer by using the word “ may ” 
and the power is furthei subject to the 
approval of the Central Government or 
such other authority as the Central 
Government may appoint for the 
purpose. . In view of this language 
used, this rule does not envisage a manda- 
tory direction to the Mibtary Estates 
Officer to grant a lease in all cases where 
the question of regularisation of old 
grants arises. Normally, the word “may” 
is used to grant a discretion and not to 
indicate a mandatory direction. Had 
the intention been that the Military Estates 
Officer must grant a lease in all cases, the 
word used would have been “ shall ” 
instead of “ may ”. There is further the 
circumstance that the exercise of the power 
has been made subject to the approval of 
the Central Government or such other 
authority as the Central Government may 
appoint for that pmpose. If the power 
had to be exercised by the Military Estates 
Officer in all cases, its being made subj^t 
to the approval of another authority 
would be meaningless. However, the 
refusal to exercise- discretion under the 
rule should only be in suitable cases where 
sufficient reasons exist for that purpose. 

V.K. Appeal dismissed. 


[S.c, N.C. 22.] 

S. M. Sikri, CJ., 

G. K. Milter, 

K. S. Hegde, , 

A. N. Grover and 
P. Jagttiimohan Reddy, JJ. 

State of Kerala v. 

M/s, South India Corporation 
(P.) Ltd. 

29-3-1971. C.A.NOS. I75-178 of 1969. 

Kerala General Sales Tax Act (XI of H2S) 
(M.E.) — Constitution of India (1950), 
Articles 277 and 278 — ^Levy of sales tax 
Sales Tax on works contracts under 
Kerala General Act (XI of 1125) for the 
period 26th January, 1960 to 30th March, 
1963— Validity— If saved by Article 277 
of the Constitution. 

The levy of sales tax on works contracts 
under the provisions of the Kerala General 
Sales Tax Act (XT of 1125) for the period 
26th January, I960 to 30th March, 1963 
is not saved by Article 277 of the Consti- 
tution of India. Hence sales tax on works 
contracts effected during the said period 
was not leviable by the State of Kerala 
under the Kerala General Sales Tax Act 
(XI of 1125). 

It is clear that Article 277 and particularly 
Article 278 of the Constitution were 
engrafted m the Constitution with the 
immediate object of maintaining the fin- 
ancial viability of the new States for such 
time as Parliament, thought proper. So 
far as the State of Kerala was concerned 
the need for financial assistance was met 
by the agreement between the President of 
India and the Raj Pramukh of Travancore 
dated 25th February, 1950 entered into 
under Article 278 of the Constitution. 
That agreement itself shows that there 
was liberal assistance for the first five years 
which was to be tapered off in another 
five years’ time. It would not be wrong to 
observe that it was contemplated that 
after ten years the State of Kerala would 
be able to find its own feet and do without 
any special assistance from the Centre. 
One of the objects of the said agreement 
was to recoup the State of Kerala for the 
loss of revenue which that State used to 
derive from, inter alia, the sales tax on 
works contracts being a tax which was 
leviable rmder the _ Constitution by the 
Government of India alone. The agree- 
ment came to an end in 26th January, I960. 
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and with it the financ al assistance render- 
ed m terms thereof The agreement 
broke the continuity of the levy of sales 
tax on works contracts and there is noth- 
ing in Article 227 of the Constitution to 
resuscitate it 

V K f Appeals dismissed 


ISC NC 23] 

S M Stkri, CJ, 

J M Sh^’Iai 
C A VaidiaUnsam, 

A N Grover and 
A N Roy,JJ 

Union of fndia v 
Sudhanso INIaznmdar 
29— J— 1971 GA No 974 of 1968 

(A] Coastitotion of India (1950), Article 
132 ( 1 >- Certificate under by single jodge 
of High Court thongh an appeal Les lo 
Dinsioa Bench —Propriety 

The practice of a s ogle Judge dec ding (he 
case and giving a certificate under Article 
132 (1) for appeal to Supreme Court 
although lechncally correct was an 
improper practice The r ght of the par- 
ties to file an appeal m the High Court 
Itself against the dec sion of the single 
Judge should not be short circuited 

(B) Constitution of India (1950) as amend- 
ed by the Coastitotion (Fonrtb) Amendment 
Act (1955), Articles 12, 31 (2) and (2-A>- 
ConstitntiOQ (Nmtfa Amendment) Act (19(W) 
— Cession of territory by India as a result 
of treaty with Pakistan — If amounts to 
compulsory acquisition — If attracts Article 
31 (2) — Owner of ceded property if entitled 
to compensation 

The effect of the Constitution (Ninth 
Amendment) Act, 1960 by \vh ch part of 
the Berubari Union No 12 shall be ceded 
to Pakistan can by no stretch of reasoning 
be regarded as a transfer of the ownership 
or right to possession of any property of 
the respondents to the State within the 
meaning of Article 12 The Constitution 
(Fourth Amendment) Act 1955 makes it 
clear that mere depnsalion of properly 
unless It is acqusition or requis tioning 
withm the meaning of clause (2-A) of 
Article 31 will not attract Article 31 (2) 
and no obligation to pay compensation 
will arise thereunder 


Cession indisputably involves transference 
of sovereignty from one sovereign State 
to another There is no transference of 
ownership or right to possession in the 
properties of the inhabitants of the tern 
tory c^ed to the ceding State itself The 
Constitution (Ninth Amendment) Act 
having been enactedmaccordancewitb the 
advisory opimon of the Supreme Court 
there can be no impediment m the way 
of ceding part of Berubari Union No 12 
pursuant to the Indo-Pakistan Treaty, 
19S8 The view of the High Court that 
(he cession of the said temtory involves 
transfer of the ownership and other private 
property rights to Pakistan through the 
Union of India which was outside clause 
(2-A) of Article 31 and was covered by 
clause (2) of that Article is to sav the least 
wholly untenable and cannot be sustained 
No question of acquisition within Article 
31 (2) IS involved m the present case and 
eren though a good deal of hardship may 
result to the respondents owing to the 
change of sovereignty they cannot claim 
compensation for the simple reason that 
(here has been no transfer of the owner- 
ship of their property to the State namely, 
the Union of India wh ch would attract 
thcapphcabibty of ArticleSl (2) 

VK Appeal allov^ed 


(sc K C 24 J 
S M Siln, CJ, 

<7 K. Miller, 

K. S Segde 
A N Grover and 
P Joganmohan Reddy, JJ 

Badn Prasad r 
Collector of Central Excise 
30—3—1971 WP Nos 24 and 587 of 
1970 and 
GAs Nos 1613 and 1659 
of 1970 

(A) Gold (Control) Act (XLV of 1968) 
section 16 (4) and (10)— Requirement of 
making declaration by pawnbroker— If 
offends Article 19 (1) (0 or (g) of the Consti- 
tution of India — Compliance with the 
reqnu’ement il entails hardship on a pawn- 
hr^er 

The requirement of making a decbration 
as often as a pawnbroker acquires owner 
ship possession, custody or control of 
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gold under sub-section (4) of section 16 is 
to be read with sub-section (10) and it is 
enough for a pawnbroker to approach 
the Gold Control Officer with the full and 
detailed statements of his holding at the 
end of every month As such it cannot 
be said that there is any unreasonable 
restriction on his holding property or 
pursuing his business m terms of Article 
19 (1) (/) or (g) of the Constitution of 
India. 

The supposed difficulty in the matter of 
compliance with section 16 of the Act 
as regards acquisition or transfer of gold 
as when made really does not exist.* It 
would certainly have been onerous and 
an almost impossible task for any pawn- 
broker to perform if he had to furnish 
daily declarations in respect of his transac- 
tions during the day and to get the Gold 
Control Officer to make an endorsement 
on his declaration every day. He is at 
liberty to get it done only once a month 
and surely it would not be difficult for a 
person who maintains a true and faithful 
account of his'dealings with his borrowers 
to prepare a schedule of all these transac- 
tions up to a certain date and secure the 
endorsement of the Gold Control Officer 
to the alteration in the declaration already 
authenticated by him. 

(B) Gold (Control) Act (XLV of 1968), 
section 99— Confiscation of gold from 
pawnee — -Absence of provision as to notice 
to pawnee — If affects him prejudicially. 

The contention that there being no pro- 
vision for notice to be given to him in case 
of any proceedings for confiscation the 
pawnee may be prejudicially affected with- 
out a hearing being given to him has no 
substance inasmuch as he will be the 
person presumed to be the owner in terms 
of section 99 and the gold can only be 
seized from his possession or custody. 
He can appear before the authorities and 
make his submission as to why no penal 
action should be taken against him - 

(C) Gold (Control) Act (XLV of 1968), 
section 71— Validity— If offends Article 
19 (1) (f) or (g) of the Constitution of India. 

Section 71 of the Act appears to place an 
unreasonable restriction on the right of a 
person to acquire, hold and dispose of 
gold articles or gold ornaments It may 
be applied indiscriminately and cannot 
therefore be upheld as saved by clauses 


(5)Jand (6) of Article 19 of the Consti- 
tution. 

(D) Gold (Control) Act (XLV of 1968), 
section 2 (p), Explanation— “ Article” and 
“ ornament ” — Distinction. 

The argument that the definition section 
does not make a clear distinction between 
an “ article ” and an “ ornament ” seems 
to be without foundation. The Explana- 
tion to section 2 (p) shows that nothing 
made of gold which resembles an ornament 
will be deemed to be an ornament unless 
the thing (having regard to its purity, 
size, weight, description or workmanship) 
is such as is commonly used as ornament 
in any State. Clearly it is a quest-on of 
proof as to whether the thing passes as 
an article or an ornament in a particular 
State. 

(E) Gold (Control) Act (XLV of 1968), 
section 58 — Validity. 

It is true that the usual safeguards under 
the Code of Criminal Procedure are not 
‘to be found- in the Gold ControrAct 
except those containedin sections 102 and 
103 of the Code. But that by -tself would 
not be enough to strike down the provision 
in section 58.. It would not be out of 
place to mention that the Gold Control 
Act is not the only provision of law where 
power to search on suspicion has been 
conferred on an officer. 

Commissioner of Commercial Taxes v. 
Ramakishan Shrikislian Jfiaver, A I.R. 
1968 S.G. 59, followed. 

(F) Gold (Control) Act (XLV of 1968), 
•sections 6 (1) and 16 (1) — Relative scope-^ 
— ^Applicability of section 16 (1) to pawn- 
brokers and money-lenders. 

Section 16 (1) of the Act is not excluded in 
the case of money-lenders or pawnbrokers. 
The provision in section 6 (1) empowering 
the Administrator to call upon any pawn- 
broker to rumish a return does not do 
away with his obi gation to file a declara- 
tion under section 16 (1). The argument 
that there would be duplication of declara- 
tion in respect of pawnbrokers if both are 
complied with, is without substance. No 
such duplication or difficulty will arise. 
Every pawnbroker will have to file his 
declaration under section 16 (1) and he 
would be obliged to make a return only 



when be is called upon to do so in terms 
of section 6 

(G) Gold (Control) Act (XEV of 1968>- 
Validity— If beyond legislative competence 
as trenching npon Andtoa Pradesh (Andhra 
Area) Pawnbrokers Act (XXIH of 1943) 
and Andhra Pradesh (Telangana (Area) 
Monev-Ii“ndeis Act (V of 1349-F) 

By the Gold Control Act Parliament only 
sought to control and regulate the produc- 
tion, manufacture use and possession of 
and the business m gold gold omameots 
etc It did not seek to disturb or annul 
the provisions of the Andhra Pradesh 
(Andhra Area) Pawnbrokers Act (XXin 
of 1943) and the Andhra Pradesh (Telao- 
gana Area) Money-Lenders Act (V of 
1349-F) The provisions of the State 
Acts are to have full play and effcci so 
long as the Gold Control Act is not violat- 
ed Hence the argument that the Gold 
Control Act was beyond the legislative 
competence of Parliament as entrenching 
upon the State Acts so far as the State of 
Andhta Pradesh was concerned is un- 
tenable 

V 7L. OrJer accordmgty 


Isc NC 25) 

C A VaidiaUngam and 
A N Ray, JJ 

Mon! Lai v 
Delhi AdouQistration 
30—3 — 1971 Gtl A No 23 of 1968 

.Prerention ofCorroption Act (U of 1SM7), 
section S-A— Scope— Investigation ooi^ 
dacted m violation of section 5-A — Effect 

^Ereiy one of the steps in inrcstigation if 

dionld be condneted by specified officer 

It IS true that section 5-A is mandatory and 
not dircctoiy and an imcstigation con- 
ducted in violation thereof is illegal But 
if cognizance in fact has been taken in 
breach of the mandatorv provisions relat- 
ing to investigation the results which 
follow cannot be set aside unless the ille- 
gality in the investigation can be shown 
to tove brought about a miscarriage of 
justice An illegabty committed m the 
course of an investigation does not <iffect 
the competence and jurisdiction of the 
Court for tnal 


Though it IS clearly implicit in section 5 A 
that the investigation should be conducted 
bv the officer of the appropriate rank, it 
does not follow that every one Of the steps 
in the m\ estigation has to be done by him 
in person or that he cannot take the assis- 
tance of his deputies 
In the instant case the mere fact that some 
of the statements have been written down 
by a Sub Inspector of Police to the dicta 
lion of the Deputy Superintendent of 
Police will not make the investigation as 
one not conducted by the Deputy 
Superintendent of Police 
V K Appeal dismissed 

[sc N c 26 ) 

G K. Miller, 

K. S JJegde and 
P Jaganmohan R,.ddv, JJ 

State of hijsore v 
Swamy Satyanand Saraswati 
31— 3-1971 C A No 496 of 1966 

(A) Grant — Constrnclion — Grant of 
luids if iDclndes snb-soil lights— Detenni- 
oatioD 

To detennuusg the nature of rights con 
ferred by a grant what has to be considered 
m each ease is the purpose for which the 
lands are leased or an interest created 
'tberem with all the clauses which throw 
anvhghtonthe question as towhetherlhe 
grantor purported to include his rights to 
the sub-soil in the grant when there was 
no express mention of it If the lease 
shows that the purpose of the grant was 
to allow the user of the surface only it 
would be wrong to presume that subsoil 
rights were also covered thereby 

The patta in the present case amply 
demonstrates that what was m contcmpla 
tion of the parties at the time of the grant 
was the cultivation thereof or grazing 
cattle thereon Ihe grantor was even 
careful to reseptC the right to fruit-beanng 
trees It would be a strange construction 
to hold that although the grantor expressly 
excluded such trees from his giant he 
must be taken to have parted with his 
sub-soi! rghts by implication 

(B) IVords and Phras*^— “Mineral ” — If 
iadodes granite 

It IS not possible to hold otherwise than 
that granite is a mineral 



25 


(As to the meaning of the word “ mineral ” 
see the passage quoted in judgment from 
Halsbury’s Laws of England, Vol. 26, 
3rd Ed., Article 674, page 320 and Article 
675, page 322.) 

V.K. Appeal allowed. 


(s c. N.c. -27.] 

S. M. Stkri, C.J., 

G. K. Mitter, 

K. S. Hegde, 

A. N. Grover and 
P. Jagamnohan Reddy, JJ. 

Parshottam Jadavji Jeni v. 

State of Gujarat. 
1—4- 1971. G A. Ko. 1990 of 1970. 

(A) Gujarat Industrial Development Cor- 
poration Act (XXni of 1962)— Validity. 

The principal point that the Act was 
beyond the leg.slative competence of the 
State Legislature no longer survives as the 
Supreme Court has held this Act to be 
valid in the case of Ramtanu Co-operative 
Housing Society v. State of Maharashtra, 
AIR 1970 S.C.1771. 

(B) Land Acquisition Act (I of 1894), 
section 4 — ‘ Public purpose ’ — Construction 
of an industrial estate by the Gujarat 
Industrial Development Corporation is a 
public purpose. 

(C) Land Acquisition Act (I of 1894), 
section 5-A— Acquisition of land for a cor- 
poration- Enquiry under section 5-A — 
Owner of land if entitled to cross-examine 
officers of the Corporation. 

A report under section 5-A of the Land 
Acquisition Act would not be vitiated 
because the Collector had not granted an 
opportunity to the owner of the land 
sought to be acquired to cross-examine 
the officers of the Corporation on whose 
behalf the acquisition was made for the 
purpose of showing that the purpose for 
which the corporation sought to acquire 
the lands was not a public purpose. The 
owmer cannot under the rules framed 
under section 55 of the Land Acquisition 
Act claim to cross-e.xamine the officers 
of the Corporation When the officers 
had not given any evidence before the 
Collector it would be difficult to see 
s— N R C 


what principle entitles the owner to claim 
this right, 

V.K. ‘ Appeal dismissed. 


[s.c. N.c. 28.] 

J. M. Shelat, 

I. D. Dita and 
V. Bhargava, JJ. 

, Regional Provident Fond 

Commissioner v. 

T. S. Hariharan. 
1—4—1971. C.A. No. 1128 of 1967. 
Employees’ Provident Funds Act fXIX 
of 1952), section 1 (3) (b)— Applicability 
of Act— Computation of number of per- 
sons employed in an establishment for the 
purpose of section 1 (3) (b)— Person's 

employed in emergency or for short period 
— is should be included. 

The number of persons to be considered 
to have been employed by an establish- 
ment for the purpose of section 1 (3) (h) of 
the Employees’ Provident Funds Act, 
1952, has to be determined by taking into 
account the general requirements of the 
establishment for its regular work which 
should also have a commercial nexus with 
its general financial capacity and stabihty. 
The employment of a few persons on 
account of some emergency or fora very 
short period necessitated by some abnor- 
mal contingency which is not a regular 
feature of the business of the establish- 
ment and which does not reflect its business 
prosperity or its financial capacity and 
stabihty from which it can reasonably be 
concluded that the establishment can in 
the jiormal way bear the burden of contri- 
bution towards the provident fund under 
the Act would not be covered by the sec- 
tion. The word “ employment ” must, 
therefore, be construed as employment m 
the regular course of business of the esta- 
blishment ; such employment obviously 
would not include employment of a- few 
persons for a short period on account of 
some passing necessity or some temporary 
emergency beyond the control of the 
company. Similarly, it is difficult to 
impute to the Legislature an intention to 
exclude from the application of the Act 
an establishment which regularly employs 
for its general business the required num- 
ber of persons for a major part of the 
year, merely because the employment of 
the required number does not extend to 
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full one year This must necessanly [sc nc 30] 
require determination of the question in 
each case on its own peculiar facts 


Best Irdia Industries (Madras) v Regional 
Provident Fund Commissioner, (1964) I 
LLJ 441, Overruled 
VK Appeal dismissed 


[sc HC 29] 

K S Hegde and 
A N Grover, JJ 

Bank of Bibar v 
State of Bihar 
1-^1971 CA No 1942 of 1966 

Contract Act (IX of 1872), sections 176 and 
180 — ^Rights of pamiee vis a eis other 
creditors of the pawner — Rights cannot be 
defeated by lawfnl seizure of goods by 
GoTemment 

The rights of the pawnee who had parted 
with money in favour of the pawner on 
the security of the goods cannot be defeat* 
ed by the goods being lawfully seized by 
the Government and the money being 
made available to other creditors of the 
wner without the claim of the pawnee 
mg fully satisfied The pawnee has 
special property and a hen which is not of 
ordinary nature on the goods and so long 
as his claim is not satisfied no other 
creditor of the pawner has any right to 
take away the goods or its price After 
the goods had seized by the Govern 
ment it was bound to pay the amount due 
to the pawnee and the balance could be 
made available to satisfy the claim of 
other creditors of the pawner But by a 
nrenf ircniJi*'ikwiW jaflzunrfthf^AJveiTmrem* 
cannot deprive the pawnee of the amount 
which was secured by the pledge of the 
goods 

VK Appeal allowed 


S M Sikri, CJ, and 
P Jaganmohan Reddy, J 

Delhi Admmtstrafion v 
S N Kbosla 

2-4—1971 GrlA No 236 of 1966 

Prevention of Cormption Act (H of 1947), 
section 5 (1) (b) and (d) — Scope— PnbLc 
servant obtaming goo& on credit from 
trader without intention to pay — If amounts 
to obtaining tbe goods * withont considers* 
tion ’or obtaining a ^pecuniary advantage’ 

It cannot be said that an officer, if he 
obtains goods on credit even if he does 
not intend to pay, is obtaining a valuable 
thing without consideration The case 
may be different if it is proved that there 
was an agreement with the trader that the 
trader would not demand the money and 
the officer would not pay and the bill and 
the reminders sent would be merely a 
fonnality 

There is no doubt the words “pecuniary 
adv^tage in section 5 (1) (d) are 
of wide amplitude but even so m the con* 
text ofsection 5 (1) (d) obtaining goods on 
credit cannot be held to amount to obtain* 
log pecuniary advantage If there is an 
agreement between the officer and the 
trader that the officer is not expected to 
pay for the goods then there is no doubt 
that this would amount to obtaining 
pecuniary advantage but if there is no 
such agreement and the officer does not 
pay It cannot be said that he had obtamed 
any pectmiary advantage He does not 
act IQ any manner different from a non 
official who obtains things on credit and 
then refuses to .o^v If it has to be held 
otherwise it would be impossible for any 
officer to go to a shop and obtain credit 
for if he did not pay within a reasonable 
time a charge could be levied against him 
under section 5 (1) (d) 

VK. 


Appeal dismissed 
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ration Acts and, instead the term ‘arbi- 
tration agreement’ had come to be defined 
as meaning what submission meant accord- 
ing to the defimtions in the English Act 
of 1889 and Indian Arbitration Act of 
1899. Notwithstanding this, the expres- 
sion ‘submission’ was employed in section 
4 (2) of the English Act of 1950 and section 
3 of the Act. If the intention was to have 
the wider meaning the proper and correct 
term to use was “arbitration agreement” 
and logically those words would have 
been employed. It is more plausible 
that the Parliament by retaining the 
expression “submission” wanted to give 
it the meaning of an actual submission, 
as by then there had been firm expression 
of opimon in the well-known work of 
Russell on Arbitration and by jurists 
like Prof. Arthur Nassbaum in an article 
“ Treaties on Commercial Arbitration ” 
in vol. 56 of the Harvard Law Review, 
pointmg to that meaning being given 
to ‘submission.’ In India the High Courts 
had uniformally and in unequivocal 
terms taken that view (See JV. Wood & 
Son Ltd ) ^ 

22. The language in the relevant article 
of the Convention of 1958 had also under- 
gone a change. According to Article 11, 
the term “ agreement in writing ” was 
to include an arbitral clause in a con- 
tract or an arbitration agreement and 
that term was stated to mean something 
by which the parties undertook to submit 
to arbitration all or any differenws 
which had arisen or which might arise 
between them in respect of any defined 
legal relationship whether contractual 
or not concerning a 'subject-maUer 
capable of settlement by arbitration. 
Thus, the term “ agreement in writing” 
embraced an arbitral clause or an agree- 
ment simplicitor to refer to arbitration 
also an actual submission of the dis- 
putes to the arbitrator. It was equi- 
valent to ‘ Arbitration Agreement’ as 
defined in the Act. By not using that 
term and by employing the expression 
‘submission’ in section 3 the Parliament 
appears to have indicated an intention 
to restrict the meaning of that expression 
to an actual submission or a complete 
reference. 

|23. Whatever way section 3 of the Act 
[ is looked at, it is difiicult to reach the 

i; A.I.R. 1959 Cal. 8. 
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conclusion that ‘submission’ means an 
agreement to refer or an arbitral clause 
and does not mean an actual submission 
or' completed reference, and that the 
word “agreement” means a commercial 
contract and not an agreement to refer 
or an arbitral clause. 

24. The next question is whether the 
High Court was justified in granting 
an interim injunction restraining the 
Russian Firm from proceeding with 
arbitration at Mosocow. The position 
of the Russian firm is that neither it 
nor the Foreign Trade Arbitration 
Commission of the U. S. S. R. Chamber 
of Commerce which is seized of the arbi- 
tration proceedings is amenable to the 
jurisdiction of the Courts m India. The 
presence in India of the party sought 
to be injuncted IS a condition pre-requisite 
for the grant of an injunction. Alter- 
natively, the Indian Firm has been 
guilty of breach of the agreement to 
refer the matter to arbitration at 
Moscow and therefore it has disentitled 
itself to the exercise of the Court’s dis- 
cretion in its favour in the matter of 
granting an injunction. 

25. Now, it is common ground that 
the point about the Russian Firm having 
no representative in India was not agi- 
tated before the High Court. The 
position taken up in the plaint was that 
the Russian Firm was canying on 
business in the U. S. S. R. and at Madras. 
The controversy before the High Court 
appears to have been confined only to 
what is - stated in para 5 of the counter- 
affidavit of the Russian Firm, namely, 
that in the presence of the Arbitration 
agreement in the contract entered into 
between the parties,^ the only proper 
remedy for the Indian Firm was to submit 
the disputes to the arbitration tribunal 
at Moscow. 

26. The rule as stated in Halabury’s 
Laws of England, Vol. 21, at page 407 
is that with regard to foreign proceedings 
the Court will restrain a person within 
its jurisdiction from institutin'g or 
prosecuting suits in a foreign Court 
whenever the circumstances of the case 
make such an interposition necessary 
or proper. Ihis jurisdiction will be 
exercised whenever there is vexation or 
oppression. In England, Courts have 
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been very cautious and have largely 
refrained from granting stay of 
proceedings in foreign Courts (Cheshire? 
Private Industrial Law, 7th Ed pages 
108-110) The injunction is however, 
issued against a party and not a forcien 
Court 

27 Although It IS a moot point whe- 
ther section 35 of the Arbitration Act, 
1940, will be applicable to the present 
case {Shrira Jute Baling Limited v 
Bindley and Company Limited^ jl was 
assumed that section 35 applied to pro- 
tocol arbitration) The principle em 
bodied in that section cannot be coirf* 
pletely ignored while considering the 
question of injunction According to 
that section no reference nor award can 
be rendered invalid by reason only of the 
commencement of legal proceedings 
upon the subject of the reference but 
when legal proceedings upon the whole 
of the subject-matter of the reference 
have been commenced between all the 
parties to the reference and a notice 
thereof has been given to the arbitrators 
or umpire all further proceedings m a 
pending reference shall, unless a stay of 

roceedmgs is granted under section 34, 

e invalid 

28 If the venue of the arbitration 
proceedings had been m India and if the 
provisions of the Arbitration Act of 1940, 
had been applicable," the suit and Che 
arbitration proceedings could not have 
been allowrf to go on simultaneously 
and either the suit “would have been 
stayed under section 34 or if it was not 
stayed, and the arbitrators were notified 
about the pendency of the suit, they would 
have haa to stay the arbitration 
proceedings because under section 35 
such proceedings would become 
invalid if there was identity between the 
subject matter of the reference and the 
suit la the present case when the suit 
IS not being stayed under section 3 of 
the Act it would be contrary to the pnn- 
ciple underlying section 35 not to grant 
an injunction restraining the Russian 
Firm from proceeding with the arbitra 
tion < at Moscow The principle 
essentially is that the arbitrators should 
not proceed with the arbitration side by 


1 (19eO)SCJ 35 (1960) 1 MI_J fSCVl 
U960)lAn\YR (5 C) t ' (1960) 1 S C , 


Side in rivalry or m competition as if d 
were a civil Court 

29, Ordinarily a party which has 
entered into a contract of which an arbi 
tral clause forms an integral part should 
not receive the ass stance of the Court 
when it seeks to resile from it But m 
the present case a suit is beng tried in 
tht Courts of this country which, for the 
reasons already stated, cannot be stayed 
under section 3 of the Act m the absence 
of an actual submission of the disputes to 
the Arbitral Tribunal at Moscow prior to 
theinstitution of the suit The only proper 
course to follow is to restrain the Russian 
Firm which has gone to the Moscow 
Tribunal for adjudication of the disputes 
from gelling the matter decided by the 
tribunal so long as the suit here is pending 
and has not been disposed of 

30 In this context, we cannot also ignore 
what has been represented during the 
arguments The current restrictions im 
posed by the Govemnient of India on 
the availability of foreign exchange of 
which judicial notice can be taken will 
znakejt virtually impossible for the Indian 
Firm to take its witnesses to Moscow for 
examination before the Arbitral Tribunal 
and to otherwise properly conduct the 
proceedings there Thus the proceedings 
before that tribunal are likely to be m 
effect CT parte The High Court was 
therefore right iii exercising discretion in 
the matter of granting an intenm injunc- 
tion ID favour of the Indian Firm 

31 The appeals fail and are dismissed 
but in view of the peculiar nature of the 
points involved there will be no order as 

Ramas^saml J — regret I am unable 
to agree with the judgment pronounced 
by Grover, J 

33 The first respondent had entered into 
a contract with the Government of India 
for the excavation work m the feeder 
canal of the Farakka Barrage Project 
To fulfil this contract with the Govern- 
ment of India and for the excavation 
work the first respondent required certain 
construction machmeiy such as scrapen, 
both towed and motorised crawlers, 
tractors and bulldozers 1 he respondent 
No 1 agreed to purchase them from the 
appellant and the latter agreed to supply 
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and deliver and tlie terms and conditions 
of the contract were embodied in a docu- 
ment dated 2nd February, 1965, signed by 
both the parties. In pursuance of the 
contract the first respondent opened a 
confirmed irrevocable and divisible letter 
of credit with the second respondent for 
the entire' value of the equipment, that is, 
Rs. 66,09,372 m favour of the appellant 
negotiable through the Bank of Foreign 
Trade of the USSR., Moscow. Under 
the said letter of credit the second 
respondent was required to pay to the 
appellant on production of the docu- 
ments particularised in the letter of 
credit along with the drafts. One of the 
conditions of the letter of credit was that 
25 per cent, of the amount should be 
paid on the presentation of the specified 
documents and the balance of 75 per 
cent, within one year from the date of 
the first payment On the strength 
of the contract the appellant supplied 
all the machinery which it undertook 
to supply by about the end of December, 
1965. After the machinery was used for 
some time the first respondent com- 
plained that the machinery did not 
conform to the terms and conditions of 
the contract and consequently it had 
incurred and continued to incur consider- 
able loss. Meanwhile the Indian rupee 
was devalued on 6th June, 1966 and in 
consequence the price of the machinery 
went up by about 57 48 per cent. The 
increase in the price of the machinery 
was in accordance with the gold clause 
of the contract entered into between 
the parties Clause 13 of the Contract 
read as follows : 

“The sellers and the buyers shall fake 
all measures to settle amicably any 
disputes and differences which may 
arise out of ot in connection with this 
contract. In case of the parties being 
unable to arrive at an amicable settle- 
ment, all disputes are to be 
submitted without application to the 
ordinary Courts for the settlement 
by Foreign' Trade Arbitration Com- 
mission at the U. S. S. R. Chamber of 
Commerce in Moscow m accordance 
with the Rules of Procedure of the 
said Commission. The Arbitration 
award will be final and binding upon 
both parties ” 

Ignoring this clause the first respon- 
dent instituted a suitC.S. No. 134 of 1966 


in the Madras High Court andobtamed 
an ex parte injunction against the 
appellant and the second respondent 
restraining them from negotiating the 
letter of credit. The appellant protested 
that the first respondent should not 
have instituted a suit in violation of the 
arbitration clause in the contract. By 
a subsequent agreement dated 1 4th 
August, 1966 the appellant and the 
first respondent agreed to settle the 
matter amicably in accordance with the 
contract. The appellant consented to 
extend the payment of letter of credit 
by one year and the first respondent 
thereupon withdrew the suit in C. S. 
No. 134 of 1966. The respondent No. 1 
IS said to have accepted the devaluation 
drafts representing increase m the price 
of the machinery consequent on the 
devaluation of the Indian rupee in accor- 
dance with the clause in the contract. 
Though correspondence was going on 
between the parties, no settlement 
could be arrived at. When the time 
came for the payment of the balance 
of 75 per cent, of the letter of credit the 
first respondent instituted a suit G.S. No. 
118 of 1967 in the Madras High 
Court in violation of the arbitral clause 
and obtained an ex parte injunction 
against the appellant from operating the 
letter of credit. On 5th November, 
1967, the appellant instituted arbitral 
proceedings before the Foreign Irade 
Arbitration Commission of U. S S. R. 
Chamber of Commerce, Moscow in 
accordance with clause 13 of the con- 
tract for payment of the price of the 
machinery. Notice was issued to the 
first respondent to choose its nominee 
to represent it in the Arbitration Com- 
mission and the date of hearing was 
also notified by the first respondent. 
But the first respondent failed to 
appear before the Foreign Trade Arbi- 
tration Commission. Thereafter the 
appellant entered appearance inO S. No. 

118 of 1967 under protest and filed an 
application No. 2604 of 1967, before the 
High Court under section 3 of the 
Foreign Awards (Recognition and 
Enforcement) Act, 1961 (XLV of 1961) 
for the stay of the suit. The first respond- 
ent also filed an application No. 106 of 
1968 before the High Court praying 
that the appellant should be restrained 
from taking part in the arbitration 
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proceedings at Moscow After heating 
the parties Ramamurthi, J , dismissed 
the application of the appellant No 
2604 of 1967 The learned Judge 
allowed the application of the first res 
pondent and granted an injunction 
restraining the appellant from taking 
part m the arbitral proceedings at Mos- 
cow The appellant preferred appeals 
O S A Kos 25 and 26 of 1968 against 
the orders of Ramamurthi, J The 
appeals were dismissed by a Division 
Bench of the High Court on 16th 
December 1968 

34 The question involved in this case 
is What IS the true interpretation and 
effect of section 3 of the Foreign 
Awards (Recognition and Enforcement 
Act, 1961 (XLV of 1961) (hereinafter 
referred to as the Act) Section 3 of 
the Act states 

“ Notwithstanding anything contained 
m the Arbitration Act 1940 or in the 
Code of Civil Procedure 1908, if any 
party to a submission made in pur- 
suance of an agreement to which the 
Convention set forth in the Schedule 
applies, or any person claiming 
through or under him commences 
any legal proceedings m any Court 
against any other party to the sub- 
mission or any person claiming 
through or under him in respect of 
any matter agreed to be referred any 
patty to such legal proceedings may, 
at any time after appearance and 
before filing a written statement 
or taking any other step m the proceed- 
ings apply to the Court to stay the 
proceedings and the Court unless 
satisfied that the agreement is null 
and voih, inopcrtcnve or nnapiWns ifi 
being performed or that theic is not 
in fact any dispute between the parties 
with regard to the matter agreed to 
be referred shall make an order staying 
the proceedings 

35 Section 3 refers to the Convention 
which IS set forth in the schedule It 
IS an international protocol to which this 
country was a signatory and which was 
effected at New York on 10th June, 1968 
Article 2 of this Convention has three 
clauses and reads as follows 

‘I Each Contracting State Shall 
recognise an agreement in wnting under 
which the parties undertake to submit 


to arbitration all or any differences 
which have arisen or which may arise 
between them m respect of defined 
legal relationship, whether contactual 
or not, concerning a subject matter 
capable of settlement by arbitration 

2 The term agreement in writing ’ 
shall include an arbitral clause in 
a contract or an arbitration agreement, 
signed by the parties or contained m 
an exchange of letters or telegrams, 

3 The Court of a contracting State 
when seized of an action in a matter 
in respect of which the parties have 
made an agreement within the meaning 
of this article, shall, at the request of 
one of the parties, refer the parties 
to arbitration, unless it finds that 
the said agreement is null and raid, 
inoperative or incapable of being per- 
formed 

The argument of the first respondent 
IS that section 3 of the Act can be invoked 
by the appellant only if it bad iiDplemcnted 
the arbitration agreement by actually 
submitting the dispute to the arbitrator 
or arbitrators prior to the institution of 
(he suit In the present case if there was 
any such reference to arbitration it was 
only on4tb November, 1967, that is, about 
three weeks after the suit had been filed 
ID the High Court The contrary view 
point was put forward by Mr Mohan 
Kumaramangalam on behalf of the appel- 
lant It was said that section 3 ofthe Act 
should be interprted in the context of the 
articles of the Convention set out m the 
schedule and it was not necessary that 
(here should be an actual submission to 
arbitration before the institution of the 
suit If there wax. an. athUxaJ. clausa 
whether this was followed by reference to 
arbitration by any of the parties or 
not the very existence of this clause in 
the commercial agreement would ren- 
der stay of the suit mandatory under 
section 3 of the Act The argument was 
that Article 2 of the Convention makes 
it clear that under the Convention the 
Court of contracting State must, when 
seized of such an action refer the parties 
to arbitration Section 3 of the Act 
must be read in consonance with this 
obligation Any interpretation of that 
section which will restrict this obliga- 
tion could be justified only if the plain 
words necessitate such a r^ing 
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The argument of the appellant is that the 
words “ if any party to a submission made 
in pursuance of an agreement to which 
the convention set forth in the schedule 
applies ” really means that the submission 
is the arbitral clause itself and the agree- 
ment IS a commercial agreement which 
includes or embodies that clause. 

36. It IS necessary in this connection to 
refer to the legislative history of the 
section. The reason is that both the 
expression “ submission ” and “agree- 
ment of arbitration” have got a special 
meaning because of the evolution of the 
statute law. The English Arbitration 
Act of 1889 (52-53?,) Vic. c. 49) is the 
first amending and consolidating statute 
relating to arbitration. Section 27 of 
the Act defined submission as follows : 

“ Submission means a written agree- 
ment to submit present or future 
difi'erences to arbitration whether an 
arbitrator is named therein or not.” 

There is no definition of “ agreement” as 
such, and no difference is made between 
a mere arbitral clause that is an agree- 
ment to refer to an arbitration and an 
actual submission to arbitration after 
the disputes have arisen. A submission 
defined by section 27 comprehends both 
meamngs. Section 4 of the 1889 Act 
provided that if any party to a submission 
commenced any legal proceedings against 
any other party to a settlement the 
latter may apply to the Court concerned 
to stay the proceedings and the Court 
if it is satisfied that there is no reason 
why the matter should not be referred 
in accordance with the subnussion _may 
make an order staying _ the proceedings. 
In the Indian Arbitration Act of 1889 
i^ection 4 (b) defines “ submission” in 
exactly the same terms as section 27 
of the English Act of 1889, that is, a sub- 
mission means a written agreement to 
submit present or future differences to 
arbitration whether an arbitrator is 
named or not. In the Arbitration Clauses 
(Protocol) Act of 1924 (14 & 15 Geo. 
V, c. 39) we have the phrase “ submis- 
sion made in pursuance of an agree- 
ment ” and the phrase ‘‘ submission ” 
appears to be employed in the special 
statutory sense. Section 1 of this Act 
states : 

“ Staying of Court procedings in res- 
pect of matters to be referred to 


arbitration under connnercial agree- 
meirts~{l) Notwithstanding anything 
in the Arbitrtion Act, 1889, if any 
party to a submission made in pur- 
suance of an agreement to which the 
said protocol applies or any person 
claiming through or under him, com- 
mences any legal proceedings in any 
Court against any other party to the 
submission, or any person claiming 
through or under him, in respect of 
any matter agreed to be referred, any 
party to such legal proceedings may 
at any time after appearance, and 
before delivering any pleadings or 
taking other steps in the proceedings, 
apply to that Court to stay the 
proceedings, and that Court or a Judge 
thereof, unless satisfied that the agree- 
ment or arbitration has become in- 
operative or cannot proceed, shall 
make an order staying the proceedings.” 

Clause 1 of the Schedule states : 

“ Each of the contracting States 
recognises the validity of an agree- 
ment whether relating to existing or 
future differences between parties, 
subject respectively to the jurisdiction 
of different contracting States by 
which the parties to a contract agree 
to submit to arbitration all or any 
differences that may arise in connection 
with such contract relating to com- 
mercial matters or to any other matter 
capable of settlement by arbitration, 
whether or not the arbitration is to 
take place in a country to which 
jurisdiction none of the parties is 
subject. 

Each contracting State reserves the 
right to limit the obligation men- 
tioned above to contracts as commercial 
under its national law. Any con- 
'tracting State which avail itself of this 
right will notify the Secretary-General 
of the League of Nations in order that 
the other contracting States may be 
so informed.” 

37. In 1930 the Arbitration (Foreign 
Awards) Act, 1930 (20 Geo. V, c. 15) 
was enacted in order to 'give effect to the 
1927 Geneva Convention on theexcimtion 
of arbitral awards. Section 8 of this Act 
explains the phrase “ arbitration agree- 
ment ” by reference to the 1924 Act. 
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38 The next statute m England is the 
Arbitration Act, 1934(24-25 Geo Vc 
Section 8 read along with the First Sche 
dule dealt with the powers of the Court 
among other matters, to pass various 
orders such as interim injunction, appoint 
ment of receiver, orders for preservation of 
properties or for protecting rights of 
parties, etc Section 21 of this Act defines 
the expression aibilration agreement ** 
to mean a written agreement to submit 
present or future differences to arbitration 
whether an arbitrator is named or not 
Nothing was said about the definition of 
“ submission m section 27 of the Act of 
1889 Virtually the effect is that m the 
place of the word submission’ the 
phrase ‘ arbitration agreement is substi- 
tuted and has a synonymous meaning 

39 Id India the Arbitration Act, 1889 
was repealed and replaced by the Arbitra- 
tion Act of 1940 The Act dealt with 
only municipal or local arbitrations and so 
far as foreign arbitration was concerned 
the Indian Protocol Act of 1937 (Act VI 
of 1937) was enacted Section 3 of this 
Act states 

‘ Notwithstanding anything contained 
10 the Arbitration Act 1899 or in the 
Code of Civil Procedure 1908, if any 
party to a submission made inpursuance 
of an agreement to which the Protocol 
set forth m the First Schedule as modi- 
fied by the reservation subject to which 
it was signed by India applies, or any 
person claiming through or under him, 
commences any legal proceeding in any 
Court against any other party to the 
submission or any person claiming 
through or under him m respect of any 
matter agreed to be referred any party 
to such legal proceedings may, at anv 
time after appearance and before filling 
a written statement or taking any other 
steps in the proceedings apply to th'e 
Court to stay the proc^ings and the 
Court Unless satisfied that the agree 
ment or arbitration has become in- 
operative or cannot proceed, or that 
there IS not in fact any dispute between 
the parties with regard to the matter 
agrcM to be referred shall make an 
order staying the proceedings” 

The First Schedule of this Act contains 
articles of the 1923 Convention of which 
Article 1 reads as follows 


“Each of the contracting Stales recog 
nises the validity of an agreement 
whether relating to existing or future 
differences between parties subject res 
pedively to the jurisdiction of different 
contracting States by which the parties 
to a contract agree to submit to arbitra 
tionallorauy differences that raaj arise 
in connection with contract relating lo 
commercial matters ot to any other 
matter capable of settlement by arbi- 
tration, whether or not the arbitration 
IS lo take place in a country to whose 
jurisdiction none of the patties is 
subject ” 

The Second Schedule contains the 1927 

CJonvention and Article I reads as follows 

“ In the tcTTi tones of any High Contract 
ing Party to which the present Cooven 
tion applies, an arbilial award made m 
pursuance of an agreement whether 
relating to existing or future differences 
(hereinafter called a submission to 
arbitration ’) covered by the Protocol 
on Arbitration Clauses opened at 
Geneva on 24th September, 1923 shall 
be recognised as binding and shall be 
enforced in accordance with the rules 
of the procedure of the territory where 
the award is relied upon provided that 
the said award has been made in a tern- 
lory of one of the High Contracting 
Panics to which the present Com cntion 
applies and between persons who are 
subject to the junsdictiom of one of the 
High Contracting Parties 

To obtain such recognition or enforce- 
ment it shall further be necessary 

(а) That, the award has been made in 

s svb^issnja ttr stbiira 
lion which IS vabd under the law appli-* 
cable thereto 

(б) that the subject matterofthe award 
IS capable of settlement by arbitration 
under the law of the country m which 
the award is sought to be rched upon . 

(c) that the award has been made by 
the Arbitral Tribunal prov ided for in the 
submission to arbitration or constituted 
in the manner agreed upon by the parties 
and in conformity with the law govern 
ing the arbitration procedure , 

(<0 that the award has become final 
in the country m which it has b^ made 
in the sense that it will not be considered 
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as such if it is open to opposition, appeal 
or pourvoi en cassation (m the countries 
where such forms of procedure exist) 
or if it is proved that any proceedings 
for the purpose of contesting the validity 
of the award are pending; 

(c) that the recognition or enforcement 
of the awards not contrary to the public 
pohcy or to the principles of the law of 
the country in which it is sought to be 
relied upon.” 

It should be noticed that Article 1 of the 
1927 Convention defines an “arbitration 
agreement” as “a submission to arbitra- 
tion 

40. The next event in the legislative his- 
tory is the New York Convention adopted 
at the United Nations Conference in 
June, 1958, on International and Commer- 
cial Arbitrations. It was felt that the 
international Conventions uptil then reach- 
ed did not effectuate a spe^y settlement 
of disputes and did not meet the require- 
ments of international trade and commerce 
and disputes arising therefrom and that 
there should be some modification and 
the Convention was agreed to by almost 
all the cotmtries. India accepted the 
same and enacted the Foreign Awards 
(Recognition and Enforcement) Act, 1961, 
to implement the Conventions so far as 
India was concerned. This Act of 1961 
repealed the Protocol Act of 1937. With 
regard to section 3 , the provision concern- 
ing stay of proceedings in a civil Court m 
violation of the arbitral clause, the langu- 
age is the same as in the Protocol Act of 
1937. 

41. The question presented for deter- 
mination is what is the true meaning and 
effect of the ivords “ if any party to a sub- 
mission made in pursuance of the agree- 
ment to which the said protocol applies ”? 
in section 3 of the Act. Even at the time 
ofthe Actof 1889 the word “ submission ” 
had received a special meaning as includ- 
ing a mere agreement to refer to arbitra- 
tion as well as an actual reference or sub- 
mission to arbitration and this special 
meaning was given statutory recogmtion 
in the Act of 1 889 by defining ‘ submission’ 
in this special manner. In the Arbitration 
Clauses (protocol) Act, 192^, the phrase 
“ submission made in pursuance of the 
Element ” is used and the word “ sub- 
mission” is employed in the statutory 


sense. In the Indian Arbitration Act, 
1889, section 4 (h) defines subnussion in 
exactly the same terms as section 27 ofthe 
English Act of 1889. In the English 
Arbitration Act of 1934, the word ‘agree- 
ment ’ is defined in section 21 (2) as a 
“ written agreement to submit present or 
future difference’s to arbitration whether 
thearbitrator is named therein or not.” 
It is clear, therefore, that the expression 
“arbitration agreement” and the word 
“ submission ” are synonymous and con- 
note the same idea. In my opinion the 
expression “ submission made in pursu- 
ance of an agreement ” in section 3 of the 
Act must be construed in its historical 
setting. The word “ submission ” must, 
therefore, be interpreted to mean the 
arbitral clause itself and the word “ agree- 
ment ” as the commercial or the business 
agreement which includes or embodies 
that clause. In other words the word 
“ submission ” in the opening words of the 
section means an agreement to refer to 
arbitration and the words “ the agreement 
to which the Convention set forth. in the 
schedule apph'es ” means the business 
agreement or contract containing the arbit- 
ral clause. It follows, therefore, that if 
there is an aibitral clause whether this is 
followed by actual reference to arbitration 
or not, the very existence of this clause in 
the commercial agreement would render 
the stay of the suit mandatory under sec- 
tion 3 of the Act. 

42. The view that I have expressed is also 
consistent with the rule of construction 
that as far as practicable the municipal law 
must be interpreted by the Courts in con- 
formity with international obligations 
which the law may seek to effectuate. It 
is well-settled that if the language of a sec- 
tion is ambiguous or is capable of more 
than one meaning the protocol itself 
becomes relevant for there is aprimafacie 
presumption that Parliament does not 
intend to act in breach of international lavr, 
including specific treaty obligations. In 
the words of Diplock, L J , in Salomon v. 
Commissioners of Customs and E.xcise^ : 

“ If the terms of the legislation are clear 
and unambiguous they must be given 
effect to whether or not they cany out 
Her Majesty’s treaty obligations, for 
the sovereign power of the Queen in 

1. (1S66) 3 A-EJt. S71 at 875-876. 
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Parliament extends to breaking treaties 
(See Ellerman Lines Ltd v Munay'j^ 
and any remedy for such a breach of an 
international obligation lies m a fomm 
other than Her Majestv s own Courts 
If the terms of the legislation are not 
clear however, but are reasonably capa* 
ble of more than one meaning, the treaty 
Itself becomes relevant, for there is a 
jiTima facie, presumption that Parlia- 
ment does not intend to act in breach 
of international law, including therein 
specific treaty obligations , and if one 
of the meamngs which can reasonably 
be ascribed to the legislation is conso- 
nant with the treaty obligations and 
another or others are not, the meaning 
which IS consonant is to be preferred 
Thus in case of lack of cfanty in the 
words used in the legislation the terms 
of the treaty are relevant to enable the 
Court to make its choice between the 
possible meanmgs of these words by 
applying this presumption ’ 

Applying this principle to the present case 
It IS manifest that Article 2 of the Conven- 
tion which is contained in the Schedule 
to the Act imposes a duty on the Court of 
a contracting State when seized of such an 
action to refer the parties to arbitration 
Section 3 of the Act must, therefore be 
read m consonance with this mtemational 
obligation and any interpretation of sec- 
lion 3 which would restrict the obhgation 
or impose a refinement not warranted 
by the Convention itself will not be justi- 
fied 

43 This view is also borne out by the 
reasomng of Scarman J , in Owners of 
Cargo on Board UieMeraLv TkeMerdk* 
in that case the piiuntilTs timber was 
shipped abroad ThcMerak imder bilJsof 
lading which stated that the voyage was 
as per charter, dated 2l5t April, 1961 ” 
and contained a clause incoix>oratiog 
“ all the terras, conditions, clauses 
including clause 30 contained in the said 
charter party* Clause 30 was irrelevant 
to a bill of lading and was inserted m 
mistake for the arbitration clause 32 
The incorporation clause was followed by 
a clause giving paramount effect to the 
Hague Rules In the course of the voyage 
the cargo was damaged and just withm 12 


1 (I93(n I AH E.R. 503 
2. (1955) 2 WX.R. 250 at 262 263 


months of the final discharge of the cargo 
the plaintiffs, as indorsees of the bills of 
lading issued a wnt claimmg damages 
from The Merak’s owners, who relying on 
the arbitration clause, moved ftr a stay 
of the proceedings under section 4 of the 
AHiitraCion Act, 1950 Ihe pJamtiffs 
opposed the motion on the grounds that 
the arbitration clause was not incorporated 
m the bills of lading , that the dispute did 
not arise out of the April charterparty or 
any bills of lading issued thereunder , 
and that the arbitration clause must m 
any event be rqected because it was 
repugnant to the paramount clause giving 
effect to the Hague Rules whichby Article 
in, rule 6 provided for bringing ‘ suit 
and not for arbitration Scarman J 
holding that section 4 (2) of the Arbitra- 
tion Act 1950 gave effeetto the intention 
of the protocol on arbitration clauses to 
which the sub-section related, rejected the 
plaintiffs* contentions and, stayed the 
proceedings In the course of his judg 
raenl, Scarman J, observed as follows 


* In my opinion, the sub-section must be 
read together with the protocol as it 
stands iianslated into the English ofthe 
First Schedule to the Act Article I of 
the translated protocol provides for the 
recognition of the validity of an agree 
ment whether relating to existing or 
future differences whereby the parties 
to a contract agree to submit to arbi 
tration differences ansmg m connection 
with that contract and expressly reserves 
to contracting States the right to limit 
tbeobligation of recognition to contracts 
which arc considered commercial Arti- 
cle 4 provides that the tnbunals ofthe 
contractmg States, on bemg seized of a 
dispute regarding a contract which taclu 
des an arbitration agreement whether 
refmmg to present or future differences 
shall refer the dispute to arbitration 
Thus the protocol is concerned with 
two agreements— one a contract com- 
mencal in diaracter or giving rise to a 
difference relating to matters that are 
either commercial or o^erwise capable 
of Kttlcment by arbitration, between 
parties subject to the junsdiction of 
different contracting States the other, 
an arbitration agiecment whereby the 
parties to such acontract agree to submit 
their differences to arbitration It is 
dear from the protocol that the arbi- 
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tration agreement may itself be included 
in and simultaneous with the commercial 
or business contract between the parties. 
In my opinion section 4 (2) of the Act 
is intended to make the same distinction 
between the parties’ business contract 
and their arbitration agreement, and 
no other distinction. It uses the term 
“ submission to arbitration ” to identify 
the protocol’s agreement to submit 
their differences to arbitration and the 
term “ agreement to which the protocol 
applies ” to identify the commercial or 
business contract between the parties. 
Section 4 (2) in my opinion, applies 
to agreements ’to submit to arbitration 
made in pursuance of a contract to 
which, because of its character and the 
character of its parties, the protocol 
applies. 1 he words “ in pursuance of ” 
merely establish the link that there 
must be between the agreement to 
submit present or future differences 
to arbitration and the agreement of a 
commercial or business character be- 
tween parties of a certain class to which 
the protocol applies. They have in 
this context no temporal significance. 

I see no reason for having to construe 
‘submission to arbitration’ as an actual 
submission of an existing dispute to a 
particular arbitrator. The Act of 1950 
does not say that I must. It makes 
nonsense of the protocol so to do. 
The Act of 1924 which first introduced 
the sub-section, was an Act to give effect 
to the protocol and there is respectable, 
though now antiquated, authority, 
namely, the repealed section 27 of 
the Act of 1889, for giving- a 
wider meaning to ‘submission’ if 
the context so requires. The term 
‘submission to arbitration’ is not 
now defined by statute, and must, 
in my opinion, be given a meaning 
appropriate to its context. While, no 
doubt, it is often convenient to use the 
term to distinguish an actual reference 
of a particular dispute to arbitration 
from an ‘arbitration agreement’ _ it 
would be wrong so to do in construing 
this particular sub-section. Accord- 
ingly, I find myself able to say that the 
sub-section gives effect to the intention 
of the protocol, the intention .clearly 
being that when there is a business 
contract between parties subject to 
different contracting States those parties 
s c j— 


are to be referred to arbitration if they 
have so agreed, whether their agreement 
relates to present or future differences. ” 

The same view is expressed in Dicey and 
Morris, The Conflict of Laws, 8th edn., 
p. 1075 : 

“Section 4 (2) of the Act imposes upon 
the Court a duty to stay the proceedings 
if a party relies on ‘a submission to arbit- 
ration made in pursuance of an agree- 
ment to which the Protocol applies.’ 
This condition is satisfied if the parties 
have agreed to submit present or future 
disputes to arbitration. The term ‘sub- 
mission ’ includes an agreement to 
refer. The Court is therefore under a 
duty to_ stay the proceedings although 
no arbitrators have been appointed, 
and the fact that an arbitration clause 
is included in the contract between the 
parties suffices for the application of 
section 4 (2). There is thus no discre- 
pancy between the section and Article 4 
of the Protocol to which it purports to 
give effect. According to Article 4 
the Court must “ refer the parties to the 
decision of the arbitrators ” if the con- 
tract between the parties includes “ an 
arbitration agreement whether referring 
to present or to future differences.’’ 
The word “ submission ” used in section 
4 (2) must be regarded as synonymous 
with the term ‘ arbitration agreement ’ 
in the Protocol and the term ‘agree- 
ment 'to which the protocol applies’ 
is used in the section ‘ to identify the 
commercial or business contract between 
the parties ’. The controversy sur- 
rounding the interpretation of section 
4 (2) (to which reference was made in 
the previous edition of this book) was 
left undecided in Radio Publicity Ltd v. 
Compagnie Luxembourgeoise de Radio- 
difusion'^. It was however, settled by 
the decision of Searman, J. in The 
Merck" and the point was not disputed 
in the Court of Appeal.” 

44. If the opposite view for which res- 
pondent No. 1 contends is adopted and if 
it is held that the section only applies if 
the parties have submitted an actual dis- 
pute to arbitration the purpose of section 
3 of the Act and of the ratification of the 
New York Protocol of 1958 by India 


1 . 
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(1936) All E.R. 721 at 726. 
(1965) 2 W.L.R. 250 at 262-263. 
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would ha\ e been largely frustrated Such 
an interpretation would be contrary lo 
the avowed object and intention of the 
Act which IS ‘ to gi\e effect to the Con- 
vention on the recognition and enforce- 
ment of foreign arbitral awards ” done at 
New York on lOth June, 1958 When 
there is ambiguity m the language of the 
section it IS the duty of the Court to 
adopt that construction which will effec- 
tuate the object of the Act and not nullify 
the intention of Parliament and make the 
provision devoid of all meaning. 

45 On behalf of the first respondent i* 
was said that there was a presumption 
that the Legislature in re enacting a section 
of the law must be presumed to have been 
aware of the intervening judicial inter- 
pretation and to have given its approval 
to It The classic statement of the rule is 
that of James, L J , m Ex p Campbell ^ 

‘ AVhere once certain words m an Act 
* of Parliament have received a judicial 
construction in one of the Superior 
Courts and the Legislature has rei^ated 
them without any alteration m a subse 
quent statute, I conceive that the Legis- 
lature must be taken to have used them 
according to the meaning which a 
Court of competent jurisdiction has 
given them.’ 

But the rule is better and more moderately 
stated by the Judicial Committee in IVebb 
V Outrim’ where the words of Griffith, 
CJ m the Australian case D Emden v 
Pedder* are adopted 
^ When a particular form of legislative 
enactment which has received autho 
ntative interpretation Mitetker by judi- 
cial decision or by a long course of prac- 
tice IS adopted m the framing of a later 
statute it IS a sound rule of construction 
to hold that the words so adopted were 
intended by the Legislature to hear the 
meaning which has been so put upon 
them 

Even in this qualified form however the 
rule has not been acknowledged without 
protest («« the speech of Lord Blanesbnrgh 
in Barras v Aberdeen Steam Tranling 
Co* The presumption is weak and is 


passed on an optimistic fiction The 
rule has been criticised by Dr C L. Allen 

“The second petrifying factor is the 
real or supposed rule (now, however, 
questioned) that once a word or phrase 
has been given a certain judicial mean 
ing It IS doomed to bear that meaning 
not only m all subsequent cases but in 
all subsequent statutes This is an 
offshoot of the somewhat optimistic 
assumption that the Legislature must be 
presumed to know the actual state of 
the law Consequently, if a word has 
once been given a particular meaning 
m any case of authority, however 
obscure, in connection with any statute, 
however recondite the draftsman who 
uses that word in a later enactment is 
so to speak, ‘ affected with notice of 
the judicial interpretation, however re 
mote it may be from the matter in hand 
Jt need hardly be said that in the huge 
mass of our case Jaw this assumption 
IS a transparent fiction ’ (Law in the 
Mafang pages 508-509) 

46 Mr Raman referred to the decisions 
of the Calcutta High Court and of the 
Bombay High Court in Bajrang Eleeme 
Steel Co V Commissioners for Port of 
Calcutta*, W IVood Q? Sons Lid v 
Bengal Corporation* zndJCE Corporation 
V S De Traction* It was held in these 
cases that before the Court stays proceed 
ings under section 3 of the Act there must 
beanactualsubmissionby boththeparties 
to arbitrators of the particular point in 
dispute It was argu^ that in enacting 
section 3 Parliament was not content with 
a mere readiness of the parties lo go to 
arbitration but it insisted on something 
more that is the actual implementation 
of the arbitration agreement by the parties 
concerned by setting up the machinery of 
arbitration m motion J am unable to 
accept this line of reasomng It is not 
said that there is a long course of practice 
or a senes of decisions of various High 
Courts taking a particular view of section 
3 of the Act The decisions referred to 
by the respondent are not numerous and 
It IS unsafe and unrealistic to draw the 
presumption that Parliament m re-enact 
ing section 3 of the Act was aware of the 
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intervening judicial inteipretation and 
set its seal of approval upon it. In Pa. v.' 
Sow Road Domestic Proceedings CourD 
Lord 'Denning pointed out that though 
the decision m R. v. Slane^ stood for 
over 100 years., if it was quite an erro- 
neous precedent, the fact that Parliament 
had re-enacted the provisions of the 
statute, did not authorise the erroneous 
interpretation. ' ■ ’ . 

* T ' * » 

47. It is, however, maintained by the 
respondent that the words “ submission ” 
and “ agreement ” must be given their 
natural and grammatical meamng and 
the word “ submission ” made in pur- 
suance of an “ agreement ” can only 
mean an actual submission of the disputes 
to the arbitral tribunal. So the word 
“ agreement ” can’ have reference to and 
can be construed only in the sense of an 
arbitration agreement or arbitral clause 
in a commercial contract. It cannot mean 
a commercial contract because an arbitra- 
tion agreement cannot be stated to have 
been made pursuant to 'a commercial 
contract. The ‘contention is that if sub- 
mission has to be taken in the sense of an 
arbitration agreement it would render the 
words “ submission made in pursuance 
of an agreement ” meaningless and un- 
intelhgible. In my opinion the argument 
proceeds on a fallacy. ■ ■ A statute should 
not be construed as a theorem of -Euclid 
but the statute must be construed with 
some imagination of the purpose which 
lies behind the statute. The doctrine of 
literal interpretation is not always the 
best method for ascertaining the intention 
of Parliament. The better rule of inter- 
pretation is that a statute should be so 
construed as to prevent the mischief and 
advance the remedy according to the true 
intent of the makers of the statute The 
principle was for example, applied by 
Lord Halsbury in Eastman Photographic 
Co. v. Comptroller of Patents^ where the 
question was whether the word ‘ solio ’ 
used as a trade mark, was an invented or 
a descriptive word. In examining this 
question Lord Halsbury said : 

“ Among the things which have passed 

into canons of construction recorded in 

Heydon’s case we are to see what was 


1. (1968) 2 All ER. 89 at 91. 

2. L.R (1849) QB 769. 

3. L.R.(189S) AC. 571. 


the law before the Act was passed, and 
what was the mischief or defect for 
which the law had not provided, what 
remedy Parliament appointed and the 
-reason of the remedy.” 

At page 575 Lord Halsbury proceeded to 
state ; 

“ Turner, L J. in Hawkins v. Cathercole^ 
and adding his own high authority to 
that of the judges in Stradhng v. 
Morgan^ after enforcing the proposition 
that the intention of the Legislature must 
be regarded, quotes at length the judg- 
ment in that case : that the judges have 
collected the intention ‘ sometimes by 
considering the cause and necessity of 

making the Act sometimes foreign 

circumstances ’ (thereby meamng 
extraneous circumstances), so that they 
have ever been guided by the intent of 
the Legislature, which they have always 
taken according to the necessity of the 
matter, and according to that which is 
consonant to reason and good discre- 
tion. And he adds : “ We have, there- 
fore, to consider not merely the words 
of this Act of Parliament but the intent 
of the Legislature to be collected from 
the cause and necessity of the Act being 
• made, from a comparison of its several 
parts, and from foreign (meaning ex- 
traneous) circumstances so far as they 
can justly be considered to throw light 
upon the subject.” 

48. For the reasons expressea I hold that 
the' appellant is entitled under section 3 
of the Act for an order of stay of the pro- 
ceedings in C S. No. 118 of 1967 pending 
in the Madras High Court on the ground 
that in terms of the Contract, dated 2nd 
February, 1965 the parties expressly 
agreed that all disputes arising out of the 
contract should be settled by arbitration 
by the Foreign Trade Arbitration Com- 
mission of the U S S R. Chamber of Com- 
merce at Moscow. 

49. It is not, however, possible to decide 
these appeals finally because the respon- 
dent has opposed the application' for stay 
on other grounds also. Ramamurti, J., 
found that the arbitral clause in the con- 
tract of 2nd February, 1965, had ceased to 
be efiective as between the parties as a 
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result of the agreement, dated 14th, August* 
1966, Ex P-32 and that it will be wholly 
imrealistic to hold that the moment 
an amicable settlement as provided m 
Ex P 32 proved futile, the entire contract. 
Ex P-4 revived ’ On the further 
aspect (hat admittedly section 3 itself 
contains an exception that the mandatory 
obligation to stay is not incumbent on the 
Court if the Court is satisfied that “ the 
agreement is null and void, inoperative 
or incapable of being performed ’ Rama- 
murti, J , was apparently of the view that 
the alleged nullity of the contract on the 
basts of mutual mistake was a matter that 
the Court has to examine further after 
recording evidence and that was a ground 
on which proceedings cannot be stayed 
under section 3 

50 I consider, therefore, that C A No 
1209 and 1834 of 1969 should be set down 
for further hearing on these points 

51 Civil Appeals Nos 1208 and 1833 of 
1969 arise out of the application No 106 
of 1968 filed by the first respondent for 
injunction to restrain the first respondent 
for taking further part in the arbitration 
proceedings in Moscow Ramamurti, J , 
took the view that since the Application 
No 2604 of 1967 for stay of the proceed- 
ings in the pending suit C S No 118 of 
1967 had been dismissed the first res- 
pondent s injunction petition should be 
allowed on the ground that the two forums 
were mutually exclusive In the connect- 
ed appeals I have taken the view that the 
appellant would be entitled to an order of 
stay of the proceedings m C S No 118 of 
1967 under section 3 of ActXLV of 1961 
Even assuming that section 3 of the Act is 
not applicable this is not a proper case in 
w'nicn fbe'Higli^urt s'nouia'have issued 
an injunction restraining the appellant 
from proceeding with the arbitration As 
a rule the Court has to exercise its discre- 
tion with great circumspection for it is 
imperative that the right of access to the 
tribunals of a country should not be lightly 
interfered with It is not sufficient merely 
to show that two actions have been starl^ 
for It IS naipnma facie vexatious to com- 
mence two actions about the same subject- 
mattcr one here and one abroad [See 
McBenry v Lems^ ] The reason of this 
reluctance to exercise the jurisdiction is 


that owmgto a possible difference between 
the laws of the two countries the stay of 
one of the actions may deprive the plaintiff 
of some advantage which he is justified m 
pursuing Thus he may have a personal 
remedy m one country and a remedy only 
against thegoods m another .or a remedy 
against land in one State but no such 
remedy m another The rule, therefore 
IS that a plea of lis alibi pendens will not 
succ^ and the Court will not order a 
stay of proceedings unless the defendant 
proves vexatious m point of fact He 
must show that the continued prosecution 
of both actions is oppressive or embarrass- 
ing an onus which he will find it difficult 
to discharge if the plaintiff can indicate 
some material advantage that is likely 
to result from each separate action Each 
case, therefore depends uponthe selling 
of its own facts and circumstances In the 
facts of the present case I am of opinion 
that no case for injunction has been made 
out and the order of Ramamurti J dated 
12th Apnl 1968 allowing the application 
of respondent No 106 of 1968 should be 
set aside I would accordingly allow the 
Appeals Nos 1208 of 1969 and 1833 of 
1969 with costs 

Orper —In accordance with the opinion 
of the majority the appeals arc dismissed. 
There will be no order as to costs 
V M K. Appeals dismissed 
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THE SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction) . 

Present i—Hidayatullah, C.J., G.K. Mitter, 
and A.N. Ray, JJ. 

Bajaj Aato Ltd., Poona Appellant* 

V. 

H.K. Firodia and another etc. Respondents. 

Companies Act {I of 1956), section 111 {y,-A) 
— Registration of transfer of shares — Director^ 
discretion to rfuse — Interference by Court — 
Scope. 

If the articles of a company permit the 
directors to decline to register transfer of 
shares without stating the reasons the 
Court would not draw unfavourable 
inferences against the directors because 
they did not give reasons. In other 
words, the Court will assume that the 
directors acted reasonably and bona fide 
and those who allege to the contrary 
would have to prove and establish the 
same by evidence. Where, however, 
the directors gave reasons the Court 
would consider tvhether they were legiti- 
mate and whether the directors proceeded 
on a right or wong principle. As a 
result of the introduction of section in 
(5-A) in the Companies Act, two conse- 
quences follo\v. First, if the Articles 
permit the directors not to disclose reasons 
for declining to register a transfer the 
statute confers power to interrogate the 
directors to disclose the reasons. Secon- 
dly, if the directors do not disclose reasons 
presumption can be dra^vn against the 
directors for non-disclosirre of reasons 
In spite of being called upon to do so. 

[Para. 14.] 

Thus, where the directors have unconi 
trolled and absolute discretion in regard to 
declining registration of transfer of shares, 
the Court will consider if the reasons 
are legitimate or the directors have acted 
on a wrong principle or from corrupt 
motive. If the Court found that Ae 
directors -gave reasons which were legiti- 
mate, the Court would not overrule 
that decision merely on the groimd that 


*C.As. Nos. 546, 547 and 692 to 1031 of 1970. 

4th September, ,1970. 


the Court would not have come to the 
same conclusion. \Para. 22.] 

It has been well settled that the directors 
are not entitled to look behind the register 
for any purjwse. They do not take notice 
of trust. Similai'Iy they cannot say that 
the transferee is the nominee of some one 
whom they consider objectionable. The 
accent is always on personal objections 
to the transferee. \Para. 21.] 

Special resolutions are for limited purposes 
and are not matters of daily routine 
administration. The mere apprehen- 
sion that special resolutions will not be 
passed is not a legitimate reason for 
declining registration of transfer of shares. 

\Para. 30,] 

The discretion of the directors is 
to be tested as the opinion of fair and 
sensible men in the interest of the com- 
pany. In the present case the directors 
failed to exercise their disciution properly 
byrefusing to register transfer of shares on 
wrong principles and for corrupt and 
oblique motives. IPara. 34!] 

Appeals by Special Leave from the Orders 
dated the 14th March, 1970 of the Com- 
pany Law_ Board, Department of Com- 
pany Affairs, Ministry of Industrial 
Development, Internal Trade and Com- 
pany Affairs, New Delhi in Appeals 
Nos. 4 to 7 of 1969 etc. 

C.K. Daphtary, A.K. Sen and Dr.L.M. 
Shinghvi, Semor Advocates {S. Swamp 
and B. Datta, Advocates and J.B. Dada- 
chanji, O.C. Mathur and Ramnder Ifarain, 
Advocates of Mjs. J. B. Dadachanji & 
Co., with them), for Appellant (In all the 
Appeals) . 

F.S. Harinum, A.B. Diwan, K.J. Merchant 
and I.If. Shrof, Advocates, for Respon- 
dent No. I (In all the Appeals). 

The Judgement of the Court was deli- 
vered by 

Ray, J. — ^These appeals are by Special 
L^ve against the order dated 14th 
March, 1970 made by the Company Law 
Board, Department of Company Affairs, 
Ministry of Industrial Development, Inter- 
nal Trade and Company, New Delhi 
under section ii i (3) of the Companies 
Act, 1956 directing tlie appellant com- 
pany to register transfer of 3643 shares 
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forming the subject-matter of these 
appeals 

2 The respondents in these appeals are 
Jaya Hmd Industries Ltd , N K Firodia 
and other persons ivho wiU be referred 
to as the Firodia group Fhe appellant 
will be referred to as the Bajaj group 

3 The Firodia group lodged in diifereni 
lots 3643 shares of the appellant for being 
transferred to different names Jaya 
Hind Industries Private Ltd , applied 
for transfer of 1500 shares m their 
names Firodia applied for transfer of 
SOsharesinhisname The other transfers 
were in the names of associates, nominees 
and friends of the Firodia group The 
Board of the appellant refused to register 
transfer of the said shares at the Board 
meetings held on 23rd May, 1968 in 
respect of 2532 shares and on 24th June, 
19M in respect of i,iii shara The 
appellant communicated the said refusal 
to transfer the shares in the month of 
June, 1968 

4 ntereafter in the month of August, 
1968, 338 appeab were filed before the 
Company Law Board m respect of refusal 
of the appellant to transfer 3643 shares 
■^e Company Law Board by its letter 
dated 1 6th January 1969 asked the appel- 
lant to disclose the reasons for refusal to 
register of shares The appellant com 
pany gave three reasons for refusal to 
register transfer of the said 3643 shares 
First, that Jaya Hmd Industries Private 
Ltd , was a beneficiary to the extent of 
1/4 share in the Managing Agency 
remuneration receivable by Jamnalal 
Sons Private Ltd. from Bajaj Auto Ltd 

V*. Yv.'iiifa tlmot 

the Company Law Board against the 
extension of the Managing Agency of 
Jamnalal Sons Private Ltd The com- 
pany further said that N K Firodia, 
according to the appellant company was 
dieu* representative and when N K 
Firodia acted in such a treacherous 
fashion and against the interest of the 
company and behind the back of the 
Board of Directors it became evident 
that Firodia s design was to create mis- 
chief Secondly, the transfer of shares 
received from Jaya Hind Industries 
Private Ltd , was part of the design to 
acquire interest in the company whidi 
was hkcly to result in a threat to die 


tl9?l 

smooth functioning of the management 
of the company, and to vote down the 

J iassing of a special resolution required 
or the management of the company 
and, therefore, transfer should not be 
permitted Thirdly, the purchase of 
shares by Jaya Hind Industries IVn’ate 
Ltd , was not with a view to tine fiit 
investment but with a mala fide puipo^e 
and evil design It w^s said that the 
issued share capital of the company was 
1,04,250 shares ofRs 100 each Firodia 
group was holding 2i,500shares Trans- 
ferring further shares to the names of 
Firodia group would obstruct the business 
of the appellant company in the passing 
of specii resolution which was required 
m thCjday to day business of the company 
It was al» said that from the investment 
point of view with a dividend of Rs 10 
persbare on a paid up share of Rs n* 
the purchase price paid by Firodia group 
was artificial and could only be with a 
view to try to take control and/or obstnict 
the business and smooth working of the 
company and to injure the existing 
management The appellant company 
concluded by saving that the Beam of 
Directors came to die conclusion that it 
was in the interest of the company to 
refuse the said transfers 

5 In order to appreciate whether the 
Directors used the discretion in proper 
exercise of their fiduciary power and the 
reasons were boria fide and legitimate in 
the interest of the company as a whole, 
It IS necessary to refer to certain features 
of the case 

6 In the year 1947 a joint venture 
business was enter^ into between Jaya 
■ftini InhuStrics ‘Lta and 'Bac'Kliraj 
Trading Corporation Ltd In the 
month of March 1950, Bachhraj Trading 
Coiporatioa suffered heavy losses and 
the joint venture was transferred to Bajaj 
Factories Ltd , wnth the consent of Jaya 
Hind Industries Ltd 

7 In the year 195a N K Firodia became 
a Director of Bachhraj Trading Gorpora- 
uon Ltd In the month of April 1954 
Jaya Hind Industries Ltd acquired 1800 
shares of the face value of Rs 1,^ 000 
of Bachhraj Trading Corporation Ltd , 
atRs 36-8-opersharewhich togetherwJth 
^ shares held by N K Firodia equalled 
3/8di of the share capiul In the month 
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of May, 1954, Bachhraj Trading Corpora- 
tion Ltd., again took over the business of 
the joint venture from Bajaj Factories Ltd. 
In the year 1955 N.K. Firodia as a 
Director of Bachhraj Trading Goipora- 
tion Ltd., applied to the Central Govern- 
ment for the manufacturing licence' of 
scooters, auto rickshaws and tempo three- 
wheeler vehicles. In the_ year 1957 
Bachhraj Trading Corporation Ltd., was 
granted the manufacturing licence of 
tempo three-wheelers. In 1958 Bajaj 
Tempo Private Ltd. , was formed to 
manufacture tempo thiee-wheeler vehicles 
and N.K. Firodia ^vas appointed the 
Managing Director of the same. In the 
year 1959 Bachhraj Trading Corporation 
Ltd. was granted licence to manufacture 
scooters and auto rickshaws. In the 
year 1960 the name of Bachhraj Trading 
Corporation Ltd., was changed to Bajaj 
Auto Piivate Ltd. Shares of Bajaj Auto 
Private Ltd. were offered to shareholders 
of Bachhraj Trading Corporation in pro- 
portion to their shareholding. 

8. Between the years 1954 and 1960 Jaya 
Hind Industries Private Ltd., of the 
Firodia group had provided substantial 
funds amounting to Rs. 4,36,000 to the 
appellant company in its former name. 
In the year 1960 there was a Managing 
Agency agreement between the appellant 
company and Jamnalal Sons Private Ltd. 
a period of five years. In i960 when the 
I appellant was converted into a public 
limited company and Firodia rvas appoin- 
ted as Its Chief Executive, the respondent 
company of the Firodia group by them- 
selves, tlieii shareholders and friends 
subscribed for 37 J per cent, of the shares 
offered to the then existing shareholders 
of the appellant company. An agree- 
ment 'was entered into between Jamnalal 
Sons Private Ltd. Managing Agents of 
the appellant-company and the respon- 
dent Jaya Hind Industries Private Ltd., 
on 15th August, i960, by which the Mana- 
ging Agents agreed to pay 25 per cent of 
the remuneration of the Managing Agency 
to the respondent-company in considera- 
tion of services rendered to the appellant- 
company. Gradually, the appellant-com- 
pany grew into a prosperous and very 
■well developed automobile unit. Land 
was acquired, buildings were constructed 
and machinery and equipment worfi more 
dian a crore of rupees rvas purchased and 


installed. The manufacturing activity 
of the appellant-company made good 
progress and 90 per cent, of the compo- 
nents of scooters and auto rickshaws were 
capable of being manufactured indigene- 
ously. I 

9 . In the month of June, 1965 tlie appel- 
lant-company applied to the Central 
Government for re-appointment of 
Jamnalal Sons Private Ltd. as Managing 
Agents of the appellant-company for a 
period of 10 years. The Cential Govern- 
ment on nth August, 1965, sanctioned 
the said re-appointment of Managing 
Agents for the period commencing i6th 
August, 1965 and ending 31st March, 
1968, viz., for an approximate pei'iod of 
three years. The appellant company 
entered into an agreement with the 
Managing' Agents on similar terms. 

10 . In the month of August, 1967 
Kamlanayan Bajaj of the Bajaj group 
proposed at the Board meeting of the 
appellant that an application should 
be made to extend the term of the Mana- 
ging Agency. Firodia of the respon- 
dent-company group opposed any such 
extension. In the month of December, 
1967 the appellant applied to the Com- 
pany Law Board for extension of the 
term of Managing Agency of Jamnalal 
Sons Private Ltd. for a period of 7 years 
so that the Managing Agents ivould 
have a term of 10 years commencing i6th 
August, 1965. The letter of the appel- 
lant-company was signed by the Secre- 
tary. In the month of March, 1968, 
Firodia came to know about the said 
letter and wrote to the Chairman of the 
Company Law Board that there \vas 
neither any resolution of the general 
meeting of the company for such extension 
nor any publication of such appoint- 
ment. Firodia said that the appellant 
company contravened, in particular, the 
provisions contained in sections 326 and 
640-B of the Companies Act, 1956. 
The Company Law Board, however, 
approved of the extension of the Manag- 
ing Agency for a period of two years from 
31st March, 1970. 

11 . The appellant company was con- 
verted into a public limited company in 
1960 and the share capital was increased 
from Rs. 9,90,000 to Rs. 70,00,000. 

In the months of February and March, 
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1967 the capital of the appellant-corn 
pany tvas increased by issue of ri^t shares 
By the end of Februarj, 1968 out of the 
issued share capital of i 04,250 shares the 
Bajaj group held about 28 shares the 
Fii^ia group 23 400 shares and the 
general public about 52,250 shares Hie 
^jaj group hoisever alleged that in 
February, 1968 they held 31 500 shares 
and the Firodia g'oup had 21,735 shares 
In the month of March, 1968 the Bajaj 
group bought about 16,230 shares up 
to the maximum value of Rs 41 1 per 
share It may be mentioned here that 
out of the said 16,230 shares the Bajaj 
group bought about 4,000 shares from 
the Life Insurance Corporation Ltd 
and the Unit Trust of India The 
Bajaj group obtained transfer of the said 
16,230 shares in their names Thfe 
Firodia group, on the other hand, from 
the month of April ig68 onwards lodged 
m different lots 3 643 shares of the appcl 
lant company for being transferred n> 
their names The Board declined to 
register any transfer in respect of the 
said 3 643 shares 

12 It is also necessary to know about 
the antec^ents and aciavicies of Firodia 
in rdaoon to the affaus of the appellant 
company \Vheti the joint \'enture ivas 
started m the year 1946 between Bachhiaj 
Trading Corporation Ltd and the res- 
pondent-company Firodia was in actual 
charge of the joint s’enture In the year 
1 950,Finxiia w ent to Germany and obtain- 
ed representation from Vidal and Sohn 
Tempo "Works Hamburg, Germany in 
connection with the manufacture of 
tempo direc wheeler vehicles In 1952 
Firodia became a Director of Baclibi^ 
Trading Corporation Ltd Firodia there- 
after submitted a scheme for the manu- 
facture of scooters and auto rickshaws 
and obtained a bcence for Bachhraj 
Tr adin g Corporation Ltd in that behalf 
The Firodia group acquired shares of 
the face \'alue of Rs i ,80,000 in Bachhraj 
Trading Corporation in the 5 car 1954 
and helped its r^abibtation after . it 
suffered heavy losses. The Firodia 
group provided funds to the extent of 
Rs 4,36,000 to the Bajaj group during 
the -j-ears 1954 and i960 \Vhea the 
appellant-company beaune a pulJic 
Uimtted company in the year ig&i the 
Firodia group subscribed for 37 J per cent 


of Ac shares and assisted m procuring 
subscnption to the shares offered to the 
public Jamnalal Sons Private Ltd , 
the Managing Agents of the appellant 
agreed to pav 25 per cent, of their remu- 
neration of the Managing Agency to the 
respondent-company of the Firodia 
group m consideration of the services 
rendered 

13 Article 52 of the appellant-company 
provided that the Directors might at their 
absolute and uncontrolled discretion 
deebne to register any transfer of shares 
Discretion does not mean a bare affirma 
tion or negation of a proposal Discretion 
imphcs just and proper consideration of 
the proposal in the facts and circum 
stances of the case In the exercise of 
that discretion the Directors will act for 
the paramount interest of the company 
and for the general interest of the share 
holders because the Directors are in a 
fiduciary posiuon both towards the 
company and towards every shareholder 
The Directors are therefore required to 
act_ bona fide and not arbitrarily and 
not'for any collateral motive , 

'14 Jf the Articles permit the Directon 
to declme to reguter transfer of shares 
widiout stating the reasons the Court 
would not draw unfavourable inferences 
against the Directors because they did 
not give reasons In other words, the 
Court will assume that the Directors acted 
reasonably and hona fidt and those who 
alleged to the contrary vrould have to 
picrve and establish the same by evidence 
\Vhere however the Directors gave reasons 
the Court would consider whether they 
were legitimate and whether the Directors 
.OTocceded on a r\yht or vOTiqy/ieujrynk 
As a result of the introduction of section 
HI (5 A) m the Compames Act, 19^6 
two consequences follow First, if the 
Articles permit the Directors not to 
disclose reasons for dechning to rcgista 
a transfer the statute confers power to 
Interrogate the Directors and disclose 
the reasons Secondly, if the Directors 
do not disclose reasons presumption can 
be drawn against the Directors for non- 
disclosure of reasons m spite of being 
called upon to do so 

15 In the present appeals the reasons 
of the Directors Lave to be tested from 
three points of view First, whetto 
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the Directors acted ■ in tHe interest of 
die company; ' secondly, whether they 
acted on a wrong principle; -and, 
thirdly, whether they acted with an 
oblique motive or for a collateral 
purpose. This Court in Mjs. Harinagar 
Sugar Mills Lid. v. Shyam Sunddr 
Jhunjunwala and others'^, said' that 
“the discretion of the Directors would 
be nullified if it were established that the 
Directors acted oppressively, capriciously 
or corruptly or in some other way mala- 
fide.” The decision in Harinagar Sugar 
Mills Ltd.^, related to a case under the 
Companies Act, 1956 prior to the intro- 
duction of section ni ( 5 -A). That is 
why if the Directors under the Articles 
were not to disclose reasons it was said 
that the Court would presume where the 
Directors refused to register the transfer 
of shares that their power of absolute 
discretion was exercised bona fide unless 
corrupt or mala fide motives were affir- 
matively pleaded and proved. It would 
be for the aggrieved transferor to show 
tliat the refusal to register transfer was 
exercised mala fide and not in the interest 
of the company and thereby the presump- 
tion, of bona fide would be displaced. 

16. Tlte words 'bona fide and for the 

benefit of tlie company as a whole’ have 
been considered in some English deci- 
sions. Reference may be made to the 
decision in Greenhalgh w^-Arderne Cinemas 
Ltd.^ where Evershed, M.R. said that 
if a resolution had the effect “to discri- 
minate between the majority shareholders 
and minority shareholders so as to give 
die former advantage of which the later' 
were deprived,” the resolution could be 
attacked on grounds of elements of dis- 
honesty or impropriety. The acts of the 
Directors would have to be scrutinised 
as to whether they were the honest 
opinion of the Directors acting for the 
company as a whole. ' - 

17. Mellish, L.J., in Ex-parte Pennay^, 
said that the Directors would have, no’ 
right to force a particular shareholder 
to continue as a shareholder and not to 
allow him to transfer shares at all because 
that would be an abuse of their power. 


1. (1962) 2 S.CR. 339 : (1963) 1 S.C.J. 471. 

2. (1950) 2 A.E.R. 1120. 

3. (1872) L.R. 8 Ch. App.446. • ‘ 
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Lord Gozens-Hardy, M.R. in Re. Bede 
Steam Shipping Company Ltd.^, said that 
the personal objections to a transferee 
were where the transferee would be 
quarrelsome person or he would be an 
unreasonable person or he would be 
acting in the interest of a rival company. 
The Directors there had power to refuse 
to register transfer of shares if “’‘in their 
opinion it is contrary to the interest of 
the company that the proposed transferee 
should be’ a member thereof.” In that 
case there were disputes between the 
elder brothers who were Directors. One 
of the elder brothers sold his two shares 
to a clerk 'of his and another share to 
his house-keeper. The other Director 
said that the company was really a 
family concern and therefore the shares' 
should not be transferred singly or in 
smaU lots to outside persons having no 
interest in or knowledge, of shipping. 

18. In Bade Steam Shipping Co.^, the 
power of the Directors was to refuse to 
register the transfer of share to any person 
of whom the Directors did not approve 
as transferee.' The Directors in declining 
to register the transfer gave two reasons. 
First, that there would be increase in 
expenditure if the body of shareholders 
who numerically increased and secondly 
the individuals who were neither related 
to the founders family nor coimected 
in business with the company would 
become members by the proposed trans- 
fer. Neither of these reasons was held 
to touch the fitness of the transferees. 
The real power of the Directors in 
refusing registration of transfer was on 
the ground of personal objections to the 
transferees. The apprehension on the 
part of the Directors in the increase in 
the number of shareholders was there- 
fore foimd to be an abuse of power. It 
was found that the Directors in refusing 
registration to transfer thought of the 
proposed transferees as mere nominees 
who could adopt the attitude of the 
transferor . who had disagreed with 
the Directors of the company. The 
Directors did not look at the relevant 
circumstances in which they were placed,- 
namely their status, their occupation, and, 
in particular, whether the transferees 
were interested in any private business 
competing with the company^ 


1. L.R.(1917)Ch. 123, 
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19 Reference may be made to an old 
decision in Re Bell Brothers Lid *, as 
an illustration of the power of the Direc- 
tors to refuse registration of transfer 
The relev’ant Article in the case of Bell 
Brothers^, conferred discretionary power 
on the Directors to refuse registration 
of transfer of shares on the ground that 
the Directors did not approve of the 
transferee Chitty, J , said m relation 
to the Directors’ power that the Directors 
must act in good faith and m the interest 
of the company and with due regard «> 
the right of a shareholder to transfer 
his sh^os and they must fairly consi- 
der the question of the transferee’s 
fitness at a Board meeting The Direc- 
tors in that case were not required to 
disclose reasons These propositiotos can 
be eactracted from that case First, where 
the Directors do not assign any reason 
because of the Articles it is competent for 
those who seek to have the transfer 
registered to show affirmatnely by pio- 
per evidence that the Directors had not 
duly exerased their power Secondly, 
if reasons are given by the Duectors and 
the reasons are legiumate the Court will 
not overrule the Directors’ decision merely 
because the Court itself would not have 
come to the same conclusion Thirdly, if 
the reasons are not leguimate, the Court 
would hold that the power had not been 
duly exercised An example would be 
where the Directors said that they rejected 
the transfer because the translcror s 
object was to increase the voting power 
in respect of his shares by splitting them 
among his nominees 

20 In the case of Bell Brothers^, two 
Bell brothers John and Lowthian and 
the mmibers ot their famihes were share- 
holders m Bell brothers John died 
leavmg a will and the teueficianes 
Under the will were his widow and 
children The will provided for the 
widow an annuity Ifae will contained 
a general trust lor conversion John’s 
shues were sold to provide a fund to 
meet the annuity Hodgson purchased 
those shares The Directors were 
Lowthian, his son Hugh and hts ton-in- 
law Hugh was an executor trustee 
under the wiU of John and as such was 
one of the transferors of the shares of 


John The shares of the testator were 
m the names of Hugh, the nephew and 
Charles, the son of the testator as execu- 
tor trustees The shares being regis- 
tered m two names, Hugh as the first 
on the register had the right to vote 
Hugh had on the one hand ejqjressed the 
opinion to sell the shares m the true 
interest of the beneficiaries and on the 
other hand as a Director opposed the 
sale to Hodgson on the ground that the 
shares should be held by the members 
of the Bell family The Directors did not 
allow registration either in the name of 
Hodgson or his nominees 

21 It has been w’ell settled since the 
decision in Pender v Lushmgtm^, that 
the Directors are not entitled to look 
bdimd the register for any purpose 
They do not take notice of trust 
Similarly, they cannot say that the trans- 
feree IS the nominee of some one whom 
they consider objecuonablc The accent 
is iways on personal objections to the 
transferee Ibe solicitors of the Directors 
m the case of Bell Brothers*, gave the real 
reason for refusal of rcgisnation that 
Hot^son was holder of shL« in a rival 
company Chitty, J said that the 
Directors carefully abstained from stating 
that their personal objection to Hodgson 
was and put forward their solicitors to 
assign the reason for It The Directors 
who bad an opportumty of exercising 
their power attempted to exercise it 
upon a wrong principle and therefore 
their power was gone It is quite likely 
that il the Directors had given evidence 
of their reason the Court might have 

accepted it as l^itiinate The decuion 
in the case of BeU Brothers*, illustrates that 
where t^ Directors have the power to 
refuse registration of the transfer of 
shares, their exercise of power on a 
wrong pnnciple will vitiate the exercise 
of the power 


22 It follows that where the Directors 
have uncontrolled and absolute discrc 
tion m regard to declining rcgistraoon 
of transfer of shares, the Court will 
etwisidcr if the reasons are legitimate or 
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” the Directors have acted on a ^ wrong 
principle or from corrupt ruotive. If 
the CJourt found &at Ae Directors gave 
reasons which were legitimate, the CJourt 
would not overrule that decision merely 
on the ground that the Court would 
not have come to the same conclusion. 
Reference may be made to the decision 
in Balwant Transport Co. Ltd., Amraoii v. 
T. J^. Despande^, which is a Bench decision 
of the Nagpur High Court, Sapate was 
a shareholder in the company and oivned 
31 shares. One of his shares ivas sold 
by public auction and %vas purchased 
by Deshpande, Deshpande applied for 
registration. The Article in the Nagpur 
case conferred absolute and uncontrolled 
discretion on the Directors to refuse^ to 
register transfer where in tlie opinion 
of the Directors it was not in the interest 
of the company to admit the proposed 
transferee to membership. Tlie evidence 
in that case was that Deshpande was 
the lawyer of Sapate. Sapate was quar- 
relling with the company, Sapate also 
joined a rival concern. The Directors’ 
decision in those surrounding circum- 
stances Avas found to be a legitimate 
exercise of the power of the Directors in 
the interest of the company. 

23. The decision in Re. Smith and 
Fawcett Ltd.'^ indicates the extent to 
iv’hich the Court upholds the exercise of 
absolute and uncontrolled discretion of 
the Directors to refuse to register any 
transfer of shares. In that case there 
were two Directors who held the shares 
in equal members. One died. The 
other Director refused to register the 
transfer of shares in the names of the 
executors of the deceased Director except 
in respect of a part of the holding and 
upon the condition that the balance be 
transferred to the surviving Director. 
It Avas found to be a justifiable act of 
the Director in the interest of . the 


insolvent. His share Arested in Ae Official 
Assignee. The Official Assign^ sold 
the shares. The purchaser applied for 
registration. The Directors declined to 
approve of the transferees unless Ac 
transferees Avould pledge themselves hot 
to oppose a cretain change in the mode 
of remunerating the Agents of the com- 
pany, which Ithe Directors desired to 
effect, and which they believed Avould be 
very advantageous to the company. It 
may be mentioned here that the purchaser 
of the shares required the Official 
Assignee to register transfer in the names 
of the two nominees Avho Avere already 
the holders of shares in the company. 
The company however, did not take any 
objection to the nominees in their per- 
sonal capacity. The Directors acted 
on Avrong principle and in abuse of poAver 
in insisting on obtaining a pledge from the 
transferees not to oppose change in 
remuneration of the Managing Agents. 

25. A. Bench decision of the Allahabad 
High Court in The Muir Mills Company 
Ltd. oj Cawnpore v, T. H. Condon and 
anDther^ related to the absolute power 
of the Directors to refuse registration of 
transfer of shares on personal objections 
to the transferee. The Muir Mills in 
that case disalloAved the transfers on the 
ground that the transferees Avere subordi- 
nates of McRobert, the Managing 
Director of CaAvnpore Mills. There Avas 
personal animosity between Johnson, the 
Managing Director of the Muir Mills 
and McRobert. The Directors of the 
Muir Mills came to a conclusion that 
McRobert should not add to his voting 
power and ‘harass the management.’ 
It Avas found to be abuse of fiduciary 
discretionary poAver of the Directors 
when they Avanted to safeguard the 
Directors personal interest against Me 
Robert. 


company. _ 26. The first reason of the appellant- 

24. In the old Bombay decision in company, for ffie refusal of ^s^tion 
Kaikhosro Municherji Heera ‘Ma’ Pfeck, and transfer of the shares Avas that Firc^a 
others v. Coorla Spinning and Weaving Co- ^cted in a treacherous fashion a^inst 
pany and others^, the Board of Directors interest of ffie compmy and behind 
might decline to register any transfer of the back of the Board of Directors. The 
shmres, unless the transferees vrere appro- ovidenre is that the Managing Agents 
ved by the Board. A shareholder became ^f the Bajaj group in the year 1965 failed 
to obtain from the Government approval 

L ALR. 1950 Nag. 20 , ' extension of term for 10 years. 

2. L.R. (1942) Ch. 304, ■ : r-^—— 

3. (1892)I.L.R.16Boni.80, • J. (IW) I.L.R, 22 AU.410, 
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!The Government sanctioned the term any publication of proposal for appoint 
for about three j'ears which was to expire iinent of Managing Agents for seven years 
on 31st March, 1968 In the month of Firodiafurthermorenghtlycavillcdagainst 
August 1967 when Kamalnayan Bajaj the total obscuration of his name or of 
oT the Bajaj group proposed an extensien any reference to his activities in relation 
of the term of the Managing Agents to the affairs of the emnpany and the 
Firodia represented to the Board that contrary suggestion in the letter that the 
Firodia was opposed to the same No prosperity of the appellant company 
application for extension of the term of was an account of Kamalnayan Bajaj 
Managing Agents was made at that time This aspect is imi»rtant to show that 


the allegations ofiFirodia were against 
the Managing Agents and further that 
Firodia was acting in the laiger interest 
of the company whereas the Managing 
Agents were actuated b> their personal 
motives of preservation and a^randisc 
tnent of their power The letter written 
by the appellant to the Company Law 
Board was not circulated to the share 
holders Firodia came to know about 
the letter and that is why he informed 


The appellant however behind the back 
of Firodia wrote to the Company Law 
Board m the month of December 1967 
and though Firodia was the Chief Execu- 
tive die letter was signed by the Secretary 
and kept concealed from Firodia Firodia 
came to know of the letter, in the n><»iih 
of March 1968 and he wrote to the 
Company Law Board that the company 
had made “fake statement” m the appli- 
cation for extension of the term, namely, - - — - - - , 

that the appellant company gave a wrong die Company Law Board of the state of 
impression that it had received pemus- affairs 

Sion to increase its production to 60 000 ^ ^ , .1. , 

scooters per jear Choreas m fact no 2* On this evidence it is apparent that 
such permission had been cranted Fundm wrote to the C^pany Law 
Firodia also pointed out that the appel- >^r interest of the company 

lanl suggested that its progress tvas Firodia’s aLegations were against the 
because of the Bajaj group and made no Managing Agents Firodia wm justified 
reference to Firodia who teas the Chief in opposing reapFOinlment of the htoag 
Eveoutise of the appellant i”S Agents without a specific lesolnum 

of the shareholders of the company ana 
27 In igfifi the appellant asked for withoutapublienotieetotheshartioto 
appomtmeSt of the Managing Agents S th^S 
for ten 5 ear, The Company Law &.rd ^ Sroup acted tond Ac ^ 
approsTd of the appomS upto 31st 

March 1968 It is true that there wL a ^ "“r 

resolution of the ap^m company T^'"* f ‘TfoGS ™ 
in the year i960 for thS^rntme^ToV *' ® 
the Managing Agent fof a nenod of of Firodia as Chief Execunvc of Ae appd 
ten yvars That Silmion of after lanl-enupany 

the appointment of the Managing Agent, •>»" m the month of May^gfiB.to tem 
for a term of less than three yjr, Si ““ "5;“” , fde 

m particular, after an agreeWt had Eaeeutire Th' "= 7 “^' <<’ 
been entered into between^the appellant "nffers wws at the mertmgs of the 
company on the one hand aS the ''eld m the months of May and June, 
Managing Agents on the other in that * 9 ^ ' 

Rusted, and spent its 29 The Directors had a hostile feeling 
1 ^ against Fmxiia and they had the domi- 

intrv lO tw to Spring nant desire to keep Firodia out of 

company The Duectors did not act 
SmSmT Ir V““' ‘'PP'"™* in tte .Merest of the company and them 

Managing Arenw r appointmmt of ducretion was tainted by unfair conduct 
SleSl’S* nnO-'Jnsnllableatt.tudfagauut Firodia 
Firodia nghtly protested against the 30 'The second reason- given by the 
^°^ntion of share- appdlant company was that the Firodia 
n ers ana also against the,abse^<» pf group acquired the shares with a design 
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of -acquiring 'interest in the 'company 
which was likely to result in a threat |to the 
smooth functioning of the management 
of the company and to, 'vote down the 
passing of fte, special resolution. , There 
are well-recognised safeguards l.i.as • to 
notice and content for passing qjecial 
resolution. Special resolution? are for 
limited purposes and are not matters*, of 
daily occun;ence or of daily . -routine 
administration The mere apprehension 
that special resolutions will not be passed 
is not a legitimate reason. The share- 
holders will bestow their attention on 
matters forming the subject-matter of 
resolution. Passing of special resolutions' 
will depend upon the mandate of the 
shareholders. It is manifest 'that the 
reason given by the Directors was a 
camouflage to cover their collateral and 
corrupt motive of preserving the hegemony 
of the Bajaj group. The motive 

is corrupt because the Bajaj group acted 
for their personal interest and not • in 
the bona fide general interest of the 
company. 

31 . The tirird reason given by the 
appellant-company was that the shares 
were being acquired by the Firqdia 
group not with a view of bona fide 
investment but with a mala fide puipose 
and evil design of obstiucting the business 
of the appeUant-company. Acquisition 
or transfer of shares under the Articles of 
the present case does not suffer from any 
restrictive impediment 'like pre-emption 
or personal objections to tire transferees. 
There is no evidence, that the transferees 
belonged to a rival concern. Equally, 
there is no evidence that the Firodia 
group ever obstructed in ,tlre manage- 
ment of the company. . On the contrary; 
the Firodia group advanced large -sums 
of money. Firodia rvas largely respon- 
sible for the gradual growth of the appel- 
lant-comp'any and for - the prosperity of 
the company.’ It ‘was r' -therefore an 
abuse of the fiduciary power of the Direc- 
tors to refuse to 'xcgister transfer of 
shares. i 

32 . The Bajaj group obtained transfer 
of 16,230 shares .in their favour in the 
month of March, 1968. The Bajaj 
group purchased shares in the market at 
a maximum value of Rs.'4ii per share. 
The holding of the Bajaj -group prior to 


the acquisition of the said 16,230 shares 
was q8,6oo shares or according to the 
^oup 31,500 shares. The Firodia 
group on the other hand prior to the 
proposed transfer had 23,400 shares 'dr 
2 Ij 735 shares according to the Bajaj 
group. The general public held 52,250 
sh’ares. This was the position in the 
month of February, 1968. The Bajaj 
group by the acquisition of 16,230 shares 
would have a numerical strength of 
44,830 shares whereas the Firodia group 
would be having 26,863 shares if the pro- 
posed transfer were allowed by the Direc- 
tors. The Bajaj group paid Rs. 41 1 per 
share. The Firodia group paid roughly 
about Rs. 200 per share. Firodia \vss 
not on the Board of Directors of the 
appellant-company. The Bajaj group 
and their friends were the Directors. 
In the year 1967 the Firodia group lodged 
4,243 shares for transfer in their names and 
the ti-ansfers were legistered. Again, 
in the month of February, 1968 when the 
Firodia group lodged 68 shares with the 
appellant-company for transfer, the appel- 
lant-company accepted the said transfer. 
It is, therefore, revealed that after the, 
appellant came to know that Firodia wrote 
to the Company Law Board in the month 
of March, 1968, that the Directors of the 
appeUant-company developed antipathy 
against Firodia. The refusal to register 
the shares was a sequel to the termination 
of the appointment of Firodia as Chief 
Executive and it is manifest that the 
Directors acted for collateral reasons and 
in their own interest. 

33 . Counsel on behalf of the appeUant 
contended that of the seven Directors 
only Kamalnayan Bajaj belonged to -Ae 
Bajaj family and each Director was an 
independent industrialist and could not; 
be desenbed ‘ to be of Bajaj group. 
Neither the status and wealth of the 
Directors nor their lack of relationship- 
with the Bajaj family could be decisive as 
to jvhether they exercised their discretion, 
on correct principle or widiout any corrupt 
motive, "rhe Firodia group aUeged that, 
Kamalnayan Bajaj was an arbitrator in, 
the family dispute ofRamnath A. Podar 
anti that Shriyans Prasad Jain was a 
close „ associate of Kamalnayan Baj^. 
Irrespective of these aUegations, we have 
already indicated that the Directors failed 
to exercise their- discretion properly by 
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lefusmg to register transfer of shares on 
xsrTong principles and for corrupt and 
oblique motives 

34 The discretion of the Directors js to 
be tested as th** opinion of fair and sens - 
bk men in the interest of the company 
In the present case, the Directors did 
not act bona fide nor did they act m the 
general interest of the company On the 
contrary, they acted upon a wrong prin- 
ciple and for the oblique motive of 
squeezing out Firodia The inescapable 
conclusion is that the Directors acted 
arbitrarily and unjustifiably 

35 For these reasons ue arc of opinion 
diat the appeals fail They are dismissed 
with costs The respondents will be 
allowed one set of hearing fees 

V K - ■ • Appeals dumssstd 

THE SUPREME COURT OF INDU 
(Civil Appellate Jurisdiction ) 

Present —J C Shah and A K GTner,JJ 
Ihe Nagar Fancbayat, Uoa Appellant* 
0 

Tbe Una Taloka Sahakan Kharid Veefaan 
SaDgh Ltd Raponderd 

Gujarat Panehajat Act [VI of 1962), stetum 
307 — SauToshtra Terminal Tax and Octroi 
Ordinance (1949 ) — Hagar Panch^at con^bi- 
ted under Gujarat Panehayat Act in place of 
former muraapality constituted under tls pre^ 
eesSOT Act — Right to ecllect octroi preciously 
vested in mumapality — If enures to the benefit 
of IPagar Panehetjal 

Section 307 of die Guja-at Panehayat Act 
leaves no room for doubt that whrrcvcra 
Nagar Panehayat was constituted m 
place of the Municipality, the Munici- 
pality disappeared and all its funds 
including the right to realise taxes etc , 
vested in the Nagar Panehayat In odier 
words xt was the Nagar Panehayat which 
was to function as the local body m the 
area previously constituted as a munici- 
pality eSause {k) of section 307 clearly 
saved all laws or rules which were apphea- 
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tile to the local area which formed a 
municipality and they were to continue 
to apply and to remain in force in the area 
for which the Nagar Panehayat came to 
be constituted By no stretch of reason 
ing could It be said that the Saurashtra 
Terminal Tax and Octroi Ordinance, 1949, 
did not become applicable to the cities 
and town specified in Schedule I thereto 
which came to be constituted as Gram or 
Kagars under the Gujarat Panehayat Act 
[Para 6 ] 

The object underlying clause (c) of 
section 307 was to vest in the Nagar 
Panehayat the entire municipal fund 
including the arrears of taxes and fees 
as also the powers and rights relating 
thereto which previously vested m the 
municipality The octroi which was 
being collected under the Saurashtra 
Ordinance clearly fell within the ambit 
of clause (c) Tbe power and the right 
to collect octroi therefore has passed to 
the Nagar Panehayat and it was fully 
entitled to exercise it [Para 7 ] 

Appeal from the Judgment and Ord« 
dated the 18th February, 1970 of the 
Gujarat High Court in Special Civil 
Application No 387 of *968 

D V Paul, Scruor Advocate (Vineet Kumar, 
Advocate, -with him), for Appellant 

/ H Shroff, Advocate, for Respondent 
The Judgment of the Court was delnTred 
by 

Grocer, J — TTus appeal by certificate 
arises out of a wnt petition filed by the 
respondent which is a Society regutered 
under the Bomlxiy Cooperative &cieties 
Act, 1925 challenging the collection of 
octroi by the appeUant which is the Una 
Nagar Panehayat 

2 The appellant is a local body consti- 
tuted under the Gujarat Panehayat Act, 
1961, hereinafter called the “Act , which 
Came into force wth effect from ist 
April, 1963 pirior to its enactment the 
^mhay Municipal Act, tpoi, as applied 
to Saurashtra, was in force m that region 
of the present State of Gujarat. Under 
its provisions Una Municipality was 
oonstitotcd It was coUectmg octroi on 
commodities which were imported into 
the municipal limits of Una under the 
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Saur^htra Terminal Tax and Octroi 
Ordinance 1949, Under section 3 of that 
Ordinance, the Government could impose 
1 the tax mentioned thereunder in the cities 
and towns specified or included later in 
Schedule I. One of these taxes was a 
tentiinal tax on goods imported into or 
exported from the terminal tax limits. 
Octroi as defined by section 2 (2) included 
a terminal tax. Section 4 gave the 
power to the Government to make rules by 
notifieation for the purpose of carrying 
out the purposes of the Ordinance. Rules 
were framed under section' 4 in the 
Gujarati language. It was provided 
therein that the collection of octroi and 
terminal tax would be done through the 

Sudhrai of the area entered in 

; the schedule to the ordinance. It is 
apparent that under the Ordinance it was 
the State Government which imposed the 
octroi or the terminal tax in the cities 
and towns specified in the Schedule and 
, the Sudhrai was only an agency for collec- 
tion thereof. 

^ 3 . By a notification dated 12th December, 

1949, issued under the Ordinance, the 
Govenunent of the erstwhile State of 
Saurashtra included the torvn of Una 
in the Schedule to the Ordinance. Thus 
octroi and terminal tax became leviable in 
that town on certain commodities imported 
there. Section 9 of the Ordinance must 
; also be noticed. According to it the 
Government was to maintain a separate 
' fund in respect of all monies received by it 

on account of any of the taxes specified in 
^ section 3 for every city or town or local 
'j, area specified in Schedule I and such 
j fund after deducting therefrom the expen- 
' diture incurred in cormection with the 
' levy and collection of such tax was to be 
; applied for the benefit of the inhabitants 
ot the city or town or local area for which 
it was maintained. The purpose of levy- 
t ing the octroi duty or terminal tax imder 
I the Ordinance clearly was to add to the 
1; levenue of the local body for the benefit 
of the people residing within the jurisdic- 
I tion of that particular local body. 

^ 4 . ^ long ns Una Municipality 

\ remained a municipality as constituted 
I 'rnder the Act of 1901, there was no diffi- 
culty in tiie matter of collection of the 
w/roj. After the Act came into force the 
iNagar Panchayat replaced the Munici- 


pality in Una. It continued to collec* 
the octroi till 1967 when the respondent, 
for the first time, raised an objection 
that it was not entitled to do so. As the 
Nagar Panchayat persisted in making the 
collection a petition under Article 226 of 
the Constitution was filed in the Gujarat 
High Court. It has been held by the 
High Court that since in the Rules pro- 
mulgated under the Ordinance in Gujarati 
the collecting agency has been described 
as Sudhrai which means a municipality, 
the Nagar Panchayat was not competent 
to collect the octroi under the Ordmance 
as it did not fall within the meaning or 
definition of the term “municipality”. 

5 . In our judgment the High Court was 
in error in coming to the conclusion that 
the Nagar Panchayat was not entitled 
to carry on the work of collection of 
octroi under the Ordinance even though 
the Ordinance which imposed liability 
to pay remained in force. Under section 
307 of the Act where any local area was 
declared to be a gram or nagar under 
section 9 and if that area was co-extensive 
with the limits of a municipal district or 
municipal borough the municipality func- 
tioning in such local area was to cease to 
exist and in its place an Interim Gram 
Panchayat was to be constituted. Accord- 
ing to clause (c) of that section the unex- 
pended balance of the municipal fund 
and property including arrears of rates, 
taxes and fees belonging to the munici- 
pality and all rights and powers which 
vested in the municipality were to vest 
in the Interim Gram or Nagar Panchayat 
fund until a new panchayat was constitu- 
ted in accordance with the provisions of 
section 308 CO- Clause (g) provided 
that all officers and servants in the employ 
of the municipality were to become officers 
and servants of the Interim Panchayat 
under the Act. Clause (A) was in the 
following terms 


“Any law (other than the municipal 
law) or any rule, by-law, notification 
or order issued under such law, whiM 
was applicable to and in force in the 
local area immediately before it was 
declared as a gram or nagar undM 
section 9, shall continue to ^ 

and to be in force m the local area 
until it is superseded”. 
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Section 308 dealt with the term of office 
of an Intcnm Panchayat and the steps 
to be taken to hold election for a new 
Gram or Nagar Panchayat The appel- 
lant in the present case is indisputably 
the duly constituted Nagar Panchayat 

6 Section 307 of the Act lea\es no rt>om 
for doubt that vhere\cr a Nagar Pancha'- 
yat was constituted in place of the munici- 
pality, the municipality disappeared and 
all Its funds including the right to reahsc 
taxes etc , vested in the Nagar Panchayat 
In other svordsitwas the Nagar Panchayat 
vshich uas to function as Ae local body 
in -the area previously constituted as a 
mumcipality Clause (k) of secQon 307 
clearly sased all laws or rules ivhich svere- 
applicable to the local area svhich formed 
a municipality and they uere to continue 
|to apply and to remain in force in the area 
[for SNhich the Nagar Pancluyae came to be 
Icoiutituted B> no stretch of reasoning 
could It be said that the Ordinance did 
[not become apphcable to the cities and 
tosvns speciGed in Schedule I which camei 
[to be constituted as Grams or Nagars under 
Ithe Act It u true that no fresh rules 
>s‘<ere promulgated under the Ordinance 
adapting the new terminology but even 
about £e word Sudhrat it is A moot 
point whether it means only a mumci-j 
pality as constituted under the Actof 1901 


7 -An argument svas raised before, the 
Court that the Gujarati expression ’ 
sudhrai” meant any lo^ self govern- 
ing authonty The High Court observed 
that this expression as used in the delm 
rules could not have a wider connotauon 
than the expression "mumcipahty” in 
section g of the Ordinance. ^VheIx section 
307 (it) of the Act saved the c^ration of 
all laws and rules etc , otb^ than the 
mumcipal law the intention of the legis- 
lature was precise and deEnite and it is 
futile to suggest that the Ordinance was 
^not covered by thu saving clause The 
object underlying clause (c) of section 
307 was to vest in the Nagar Panchayat 
the entire municipal fund including the 
arrears of taxes and fees as also the powers 
and rights relating thereto vv^ch pnm- 
lously vested in the mumapality The 
[jfirei which was being collected 
die Ordinance (dearly fell within the 
lambit of clause (e) The power and the 
therefore, had passed to the Nagar 


Panchayat and it was fully entitled 
exercise It Etcn if in the rules framedj 
under the Ordinance certain es^iresiioa 
created a difficulty that could not deftm 
tfie Tight and the power conferred on tte 
Nagar Panchayat b> the Act of re^nj 
and collecting the octroi which was 'bang 
done under the Ordinance as saved by 
clause (1) of section 307 

8 , on account of the absence of proM 

adaptation m the rules made under me 
Ordinance any difficulty is being cxpfficn 
ced in the collection of octroi it is amp 
open to the State Government to enw 
those clarifications and adaptation snd 
indeed it would be expedient and doira 
We to do so So long as the new mla 
are not framed under' the Ordm^ce 
a^ptations are not made {henuaaa 
Nagar panchayat can certainly nm* 
collection through the officers 
charge the tame duties as were 
performed by their ^ 

tioned in the rules This is ^ 

to have been done uptdl 1967 wi 
any objection by any one 

9 la tbe TCJuIt tie app»l 
It IS allowed with costs in this Court 
also in the High Colirt 
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stances impede free flow of trade, com- 
jnerce or intercourse. But every tax 
does not have that effect. Imposition 
of a purchase-tax by the State does not 
by itself infringe the guarantee of freedom 
under Article 301 of the Constitution. 

\Para. 12.] 

Since power to impose purchase tax under 
section 3-A of the Bihar Sales Tax Act 
on notified goods is not shown to restrict 
or impede the free flow of trade directly 
and immediately, it need not seek to 
derive, for its validity, support from 
Article 304 (6) of the Constitution. 

{Para. 14.] 

The contention that sections 3-A and 5-A 
of the Bihar Sales Tax Act are inconsistent 
with section 15 of the Central Sales Tax 
Act, 1956 is without substance. By 
section 15 of the Central Sales Tax Act 
in respect of the declared goods on transac- 
tions of sale or purchase the tax leviable 
is restricted to 3 per cent, and is not' levi- 
able at more than one stage. There is no 
dispute that the purchase tax on jute is 
leviable at the first point of purchase 
under section 3-A of the Bihar Sales Tax 
Act and the rate of tax also is not shown 
to exceed the maximum prescribed by 
section 15 of the Central Sales Tax Act. 
The provisions of sections 3-A and 5-A of 
the Bihar Sales Tax Act are not therefore 
inconsistent with the provisions of section 
15 of the Central Sales Tax Act.' 

' [Para. 15.] 

(B) Bihar Sales Tax Rules (1959) j Rale 31-^ 
^notification dated 26th December, 1967, 
issued by State Government under section 42 
ef Bihar Sales Tax Act read with rule ^i-B — 
Validity. 

The power of the State Legislature is 
restricted to legislate in respect of intra- 
State transactions of sale and purchase 
^d to matters ancillary or incidental 
thereto : it has no power to legislate for 
levy of tax on sales and purchase in the 
comse of inter-state transactions. The 
^Wer conferred by section 42 of the Bihar 
S^es Tax Act authorising the imposition 
01 restriction on transport or movement of 
Roods may only be exercised in respect 
of transactions which facilitate levy, coUec- 
iion and recovery of tax on transactions 
of intra-State sale or purchase. When 
^ 3t-B seeks to prohibit transport of 
■ CI--28 


goods to any place outside the State of 
Bihar unless a certificate is obtained from 
the appropriate authority, it seeks to 
prohibit transport "Of goods pursuant to 
transactions which may not even be of 
the nature of sale or purchase transactions: 
in any case it restricts transport pursuant 
to transactions in the course of inter-State 
trade and commei’ce. The operation of 
the rule is not restricted only to transac- 
tions in the course of intra-State trade and 
commerce. The rule authorises restric- 
tions on inter-State transactions and is on 
that account unauthorised. For the same 
reasons the notification issued on 26th 
December, 1967, by the State Govern- 
ment in the purported exercise of its 
power under section 42 of the Bihar Sales 
Tax Act, 1959, read with rule 31-B of (he 
Bihar S^es Tax Rules must be regarded 
as also unauthorised. [Paras. 16, 18.] 


Appeal froin the Judgment and Order 
dated the 4th January, 1969 of the Patna 
High Court in Civil Writ Jurisdiction 
Case No. 520 of 1967. 


M.C. Chagla, .Senior Advocate (Z>. P. 
Singh, Advocate, of M/s. Ramamurthi & 
Co., and V. J. Francis, Advocate, with 
him), for Appellant. 

Dr. L.M. Singhvi, Senior Advocate {U. P. 
Singh, Advocate, with him), for Respon- 
dents Nos. I to 4. 


The Judgment of the Court was delivered 
by 

Shah. J.— Tltis appeal is filed with certifi- 
cate granted by the High Court of Patna 
under Article 133 CO CO Constitu- 
tion. 


25. The appellant Hansraj Bagrecha 
carries on business in jute. In the coiroe 
of his business the appellant buys raw jute 
from producers in West Bengal, transports 
it to Kishanganj Railway Station Cwhich 
is within the State of Bihar) and then 
rc-cxports it to purchtiscrs in. W^t Bengal, 
He also buys raw jute in Bihar and 
exports it to the merchants or mill owners 
in West Bengal by rail from Kishanganj 
Railway Station. 


3 The Bihar Sales Tax Act, 1959, 
originaUy enacted did not provide for 
lew of purchase tax. By the Bihar 
Finance Act, 1966, with effect from _ist 
Apiril, 1967J among others the following 
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sections were incorporated in the Bihar 
Sales Tax Act, 1959 

‘'Section 3-4 The State < 3 ovem- 
ment may from time to tune, by notifica- 
tion declare any goods to be liable to 
purchase tax on turnover of purchase 
Provided that general sales tax and 
special sales tax shall not be payable 
on tlie sale of goods or class of goods 
declared under this section *’ 

Section ^-A “The purchase tax on 
goods declared under section 3 A shall 
be levied at the point of purchase 
made from a person other than a 
registered dealer * 

By a notification dated t4th September, 
1966, the Governor of Bihar declared 
•jute’ as a commodity liable 10 purchase 
tax at the rate specified in the notification 

4 Section 42 of the Bihar Sales Tax Act 
by the first sub-section provided 
“No person shall transport from any 
railway station, steamer station, air- 
port, post-off ce or any other place, whe- 
ther of similar nature or otherwise, 
notified in this behalf by the State 
Government, any consignment of such 
goods excei^mg such quantity, as 
may be specified in the notification, 
except in accordance with such condi- 
tions as may be prescribed and such 
condition^ shall be made with a view 
to ensuring that there is no evasion of 
tax payable under this Act ’ 

Section 46 of the Act invested the State 
Government with power to make rules 
for all matters cjqjressly required or 
allowed by the Act to be prescribed and 
generally for carrying out die purposes 
of the Act and regulating the proc^ure 
to be foBov^ed, forms to be adopted and 
fees to be paid in connection with pro- 
ccedmgs under the Act and all other 
matters ancillary or incidental thereto 

5 In excrase of tlie powers conierred 
under section 46 (i) the State of Bihar 
promulgated under rules 31 B and 8-C 
Rule 31 B, which provided 

“ (1) No person shall tender at any 
railway station, steamer station, air- 
port, post-office or any other phu«, 
whether of similar nature or otherwise 
notified under section 48, any consign- 
ment of such goods excccdmg such 


quantity, as may be specified m tli'* 
notification, for transport to any place 
outside the State of Bihar, unlesj nidi 
person has obtained a despatA pemut 
in Form XXVIII-D from the appro- 
priate authority referred to m the ! 
Explanation to rule 31 and no 
shall accept such tender unless the 
permit IS surrendered to him ” 

Rule 8-G CO provided 

“ The first purchase of goods declare 
under section 14 of the Central Sara 
Tax Act, 1956, shall be leviable to m 
in tcrmsofsections 3,3 A and 6-A of tie 
Act and no subsequent sales or ^ 
chases in respect of the said goods shall 
be liable to any tax under the Act 


After the enactment of sections 3 ^ 

5-A the State Government issued a noQfi- 

cation dated 26th December, 1967 piir 
oomng to exercise power under lecfiM 
2 of the Bihar Sales Tax Act, i 9 o 9 . 
wth rule 31-B of the Bihar Sales T« 
Rules, J959 notifying that no 
shall tender at any railway station ^ 
tioned in Schedule II, any 
of goods menuoned m Schedule I, «ce 
SDg the quantity spenfied 
to any place outsW the State of Bdar and 
00 person shall accept such ten^^ 
accordance with the conditions jJtsCT 
in rule 31-B of the Bihar Sales 
1959 Under Schedule I ‘jut^ 

800 Kg could not be tendered for tta.’^ 
port without “a despatch ’ 

and Kishanganj was one of the ' 
Stations mentioned in Schedule H 

6 Injuly, 1967, the SupeimifftoH 

Commercial Taxes addressed a 
prohibiting the r^l'vay authonO" 1 
iolding jute gooi and 
from any railway station withm ^ 
Purnca District of Bihar except on p 

duction of a “registration certm 

Bv his letter dated lU* July. ^ 

Station Master Kishanganj C 

the Secretary, Jute Merchants Ajs^“ ^ 

Kishanganj to produce a _jgol 

required in the letter of ffie 
of Cominercial Taxes, before ^ 

rate goods for despatch was w® 
and informed them ihatmdefa „ ^ 

allotted to the jute 
cancelled and registration f<» i 

and that “ demurrage will be cnaiB^ 
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The appellant’s request tliat jute booked 
by him be despatched from Kishanganj 
tvas turned dow by the railway authori- 
ties, because the registration certificate 
issued by the Superintendent of Commer- 
cial Taxes, Purnea for tlie movement of 
jute from the place was not produced. 

7 . The appellant then moved a petition 
before the High Court of Patna bn sgth 
August, 1967, challenging the validity of 
sections 3-A, 5-A, 42 and 46 and rule 
31-B of the Bihai Sales Tax Rules, 1959. 
The High Court of Patna dismissed die 
petition. With certificate granted by the 
High Court this appeal has been preferred 
by the appellant. 

8. In support of the appeal. Counsel for 
the appellant raised three contentions: 

Ci) that sections 3-A and s-A as incor- 
porated by the 4th Finance Act of 1966, 
infringed the guarantee of fieedom 'of 
trade under Article 301 of the Constitu- 
tion and since the amendment made by 
the Finance Act, 1966 did not receive 
the assent of the President under Article 
304 (i) the amendment was not saved; 

(2) that sections 3-A and 5-A and rule 
8-G were contrary to section 15 of the 
Central Sales Tax Act, 1956 and were 
void on that account ; and 

- (3) that rule 31-B framed by the State 
Government and the notification issued 
on 26th December, 1967, were unautho- 
rised and liable to be struck down. 

> I 

9 . Article 301, of the Constitution guaran- 
tees freedom of trade, commerce and 
intercourse throughout the territory, of 
India. By Article 302 the Parliament 
IS authorised by law to impose such restric-" 
tions on the freedom of trade, commerce 
Or intercourse between one State and 
another or within any part of the territd;^ 
pf India as may be required in the public 
interest. Article 303 (i) imposes restric- 
tions upon the power which the Parlia- 
ment or the Legislature of a State may 
exercise to make any law giving, or autho- 
rising the giving of, any preference to one 
ptate over another, or making, or authoris- 
mg the making of, any discrimination 
between one State and another, by virtue 
m any entry relating to trade and com- 
merce in any of the lists in the Seventh 
^hedule. But that clause does not 


operate to restrict the power of the Parlia- 
ment to make any law giving, or authorise 
the giving of, any preference or making, or 
authorising die making of, any discrimina- 
tion, if it is declared by such law that it is 
necessary to do so for the pui-pose of 
dealing ivith a situation arising fiom 
scarcity of goods in any pai t of the territory 
of India: Article 303 (2). Article 304 
provides in so fai as it is relevant: 

“ Notwitlistanding anything in Article 
301 or Article 303 the Legislatuie of a 
State may by law — 

{a) * ^ 

{b) impose such reasonable restrictions 
on the freedom of trade, commerce or 
intercourse with or within that State as 
may be required in the public interest: 
Provided that no Bill or amendment for 
the purpose of clause (b) shall be intro- 
duced or moved in the Legislature of a 
State without the previous sanction of 
the , President.” 


Article 304 is in terms a restriction on the 
freedom guaranteed by Article 301, 
Notwithstanding the amplitude of the 
freedom of trade, commerce and inter- 
course throughout the territory of India, 
the Legislature of a State may by law 
jjjipose among others such reasonable 
resmictions on the freedom of trade, 
commerce or intercourse with or within 
that State as may be required in the public 
interest. But that authority to impose 
reasonable restrictions on the freedom 
of trade, may only be exercised by the 
Legislature of a State if die Bill or amend- 
ment for the' purpose of clause {b) is 
introduced or, 'moved in the Legislature 
of a State with 'the previous sanction of the 
Pr^ident, 


It was contended that since section 
providing for the levy of purch^e tax 
loses a restriction on the freedom 01 
[e commerce and intercourse ^d on 

• account violates the freedom of trade 
ranteed by Article ,301, it may be 
;d only if it is legislation of the natme 
templated by Article 304 (6) and the 
which was enacted into the Act rccciv- 
Che ' previous assent of the Presictent. 

• assimption that the levy of purchase 
mist be deemed in aU circumstanc^ 
violate the guarantee under Article 

and the levy wiH be valid only if the 
■is enacted by the State Legislature 
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with die previous sanction ofthe Pzesident, 
cannot be accepted as correct This 
Court in The State oj Madras v K 
J{ataraja Mudaltar\ examined the validity 
of laws which impose taxes on sale in the 
light of Article 301 It was observed at 
page 839 

“This Article (Article 301) is couched 
m terms of the widest amplitude , trade, 
commerce and intercourse are thereby 
declared free and unhampered through* 
out the territory of India The freedom 
of trade so declared is against the imposi- 
tion of barriers or obstructions within 
the State as w’ell as inter State , all 
restrictions which directly and imme- 
diately affect the movement of trade 
are declared by Article 301 to be ineffec- 
tive The extent to which Article- 301 
operates to make trade and commerce 
free has been considered by this Court 
in several cases In Ah^anTeaCo .Fjd \ 
The Stale of Assam and others*, Gajendra- 
gadkar, J , speaking for himself and 
Wanchoo and Das Gupta, JJ , observed 
at page 860 

* we think it would be leasona- 
ble and proper to hold that restrictions, 
freedom from which is guaranteed by 
Article 301, would be such restrictions 
as directly and immediately restrict 
or impede the free flow or movement 
of trade 

In Automobtle Transport {Rajasthan) 
Ltd v The State oJ Rajasthan and others*, 
the view expressed by Gajendragadkar, 
J ,in Atioban Tea Co scare*, was accep- 
ted by the majority Subba Rao, J , 
who agreed with the majority observed 
that the freedom declared under Article 
■3V1 dl'ine'CamSrtiUiion tfi^rriiaTtSerreti 
to the right of free movement of trade 
without and obstructions by way of 
banners, xnter-State or intrastate, or 
other impediments operating as such 
bairien. The same view was expired 
in Firm AT B Mektab M^td and 
Company v State of Madras and another*, 
by a unanimous Court It must be 


(If®) 1 SCJ 318 (1969) 1 AaWJC 
C) 3 ^ (1968) 1 M.LJ (S.C) 18 (190) 3 

2. (1961) 1 S CR. 809 

3 (1964) I AaWJt. (SC) JIS (I9«) J 

MXJ (SC) 115 (1964) 1 SCJ 355 (1963) 
2 S C.R. (Supp ) 435 ' ' 

4 (1963) 1 S CJ( 49] 


taken as settled law that the restrictions 
or impediments which directly and 
immediately impede or hamper the free 
flowof trade, commerce and intercourse 
fall within Ac prohibition imposed by 
Article 301 and subject to the other 
provisions of the Constitution they may 
be legarded as void” 

11 But itls said that by imposing tax on 
sates, no restriction hampering trade is 
imposed In the Ahaian Tea Compare s 
case*, Gajendragadkar, J , observed 


“ Taxes may and do amount to restric 
tions , but It IS only such taxes as 
directly and immediately restrict trade 
that would fall within the purview of 
Article 301 The argument that all 
taxes should be governed by Arock 

301 whetherornottheinmpactontradc 

IS immediate or mediate, direct or 
remote, adopts, in our opinion, ^ 
extreme approidi which cannot be 
upheld ” 


In a recent judgment of this CSourt m 
The Andhra Sugars Ltd , andenoiherv iu 
State of Andhra Pradesh and others* Bacia 
wat, J, speaking for the Court of^ 
referring to the observations made 
Gajendragadkar, J , in Ahaban Tit 
Company's case*, observed 
“This interpretation of Article 301 vra* 
not dissented from in Automobile Traw 
port [Rajasthan) Ltd V Slats of Rajasthan 

Normally, ataxonsaleofgoodsdocsno 

directly impede the free movement or 
transport of goods Section 21 »s no 
exception It docs not 
free movement or trasnport of 
and IS not violative of Article 30* 


Section 21 of the Andhra Pradesh Sug^ 
cane (Regulation of S^ply 
Purchase) Act which was referrrf to 
dsejudgmentauthorised the State Gove 
ment to levy a lax at such rate, 

** not exceeding five rupees jw 
tonne as may be presen w 
purchase of cane require i 0 ‘ j’ 
consumption or sale m a 
must, the ref ore, be regarded as s 


X (1961) 1 S C R. 809 ^ ij 

2. (1963) 21 STC 212 05^. * 

^0117 (1968)1 An WR.(S 0)117 I 

X SCJ 694 ^ . 

3 (1963)1 SCR. 491 
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law that a tax may in certain cases 
directly and immediately restrict or 
hamper the flow of trade, but every 
imposition of tax does not' do so.” 

12 . Imposition of tax of the nature of 
purchase tax does not by itself restrict 
freedom of trade, commerce or inter- 
course. Imposition of tax may in certain 
circumstances impede free flow of trade, 
commerce or intercourse. But every tax 
does not have that effect. Imposition of a 
purchase-tax by the State does not by 
itself infringe the guarantee of freedom 
under Act, 301, 

13 . The argument that imposition of 
sales or purchase tax must be regarded 
in all cases as infringing the guarantee 
of freedom under Article 301 cannot be 
accepted as correct. 

14 . ^ The appellant filed the petition out of 
which this appeal arises soon after the 
Station Master informed the ^ Jute 
Merchants Association about his inabi- 
■ Hty to book consignments of jute. He has 
made no averments in the petition which 
support the plea that imposition of pur- 
chase-tax “ directly and immdiately res- 
tricts or impedes ” the free flow of trade. 
Since power to impose purchase tax 
under section 3-A on notified goods is not 
showm to restrict or impede the free flow 
of trade directly and immediately, it need 
not seek to derive, for its validity, 
support from Article 304 (A). 

15. The contention that sections 3-A and 
are inconsistent with section 1 5 of the 

Central Sales Tax Act, 1956, is without 
substance. By section 14 of the Central 
Sales Tax Act, 1956 certain classes of 
Suods are declared goods of special 
miportance in inter-State trade or com- 
merce. Jute is one of such classes of 
SJ'ods. By section 15 as amended by the 
^ntral Sales Tax Second Amendment 
Act XXXI of 1958 it is provided: 

Every sales tax law of a State shall, in 
so far^ as it imposes or ' authorises the 
imposition of a tax on^tbe sale or pur- 
<mase of declared goods, be subject to ^ 
the following restrictions and conditions, ' 
namely : — 

(u) the tax payable under that low 
m respect of any sale or purchase of 


such goods inside the State shall not 
exceed three per cent of the sale or 
purchase price thereof, and such tax 
shall not be levied at more than one 
stage; 

(t>) where a tax has been levied under 
that law in respect of the sale or pm- 
chase inside the State of any declared 
goods and such goods are sold in the 
corrrse of inter-State trade or com- 
merce, the tax so levied shall be refund- 
ded to such person in such manner and 
subject to such conditions as may be 
provided in any law in force in that 
State”. 


By section 15 of the Cential Sales Tax 
Act in respect of the declared goods on 
transactions of sale or purchase the tax 
leviable in restricted to 3 per cent, and 
is not leviable at more than one stage. 
There is no dispute that the purchase tax 
on jute is leviable at the first point of pur- 
chase under section 3-A of the Bihar 
Sales Tax Act, and the rates of tax also 
is not shown to exceed the maximum 
prescribed by section 15 of the Central 
Sales Tax Act. The provisions of sections 
3-A and 5 *'^ Bihar Sales Tax Act 

are not therefore inconsistent wiA the 
provisions of section 15 of the Central 
Sales Tax Act. 


But, in our judgment, rule 31-B ofi 
; Bihar Sales Tax Rules, 1959, and the! 
tification issued on 26th December, 
67 are unauthorised and must be struck- 
vm. The Bihar Sales Tax Act is enact- 
I by the Legislature to consolidate and 
lend the law relating to the levy of t^ 
the sale and purchase of goods in 
har. The State Legislature_ is _ com- 
tent in enacting sal«-tax legislatira to 
ike a provision which is ancillary or 

ridental to any provision relating to le^^ 

[lection and recovery of ^ ^ 

rcHase-tax. A provision which is (made) 

the Act or by the Rules which 
-vent erosion of liability to pay tax on 
sales .or '"“S 

-refore be within the 
e Legislature or the authority com^ 
It to make the rules. But ^ 
gislature has no power to Wge for 

“f SreVar S^ee 
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Tax Act, 1959, prevents any person from 
transporting from any railway station, 
steamer station, airport, , post-office or 
any other place any consignment of such 
goods exceeding me quantity specified 
svith a vle^v to ensuring that there is no 
evasion of tax payable under the Act 
But the pcn\’er under section 42 can only 
be exercised m respect of levy, collection 
^nd recovery of mtra State sales or 
purdiasc tax It cannot be utilised for 
the purpose of ensuring the eficctive levy 
of inter-State sales or purchase tar 

1 ? The appellant purchased jute both 
within and without the State of Bihar 
In respect of transactions of purdiase 
within the State of Bihar and despatch of 
goods Ivabvbty to pay purtbast tax at the 
point of purchase may arise In respect 
of goods which arc purchased m the State 
of ^Vcst Bengal and brought widun the 
State of Bilw and then despatched to 
other States m the course of inter-Slate 
transactions, no auestion of levy of pur- 
chase tax under the Bihar Sales Tax Act 
arises Rule 31-B framed by the State 
Government seeks to prohibit transport 
m pursuance of transactions which are 
mter-State for in terms it prohibits trans- 
porting of goods to any pLaee otilside. 4 ht 
Stale of Btkar Again transport of goods 
for personal consumption or use"^ or of 
goods gifted pledged or dealt with other- 
wise than by sale fall within the injunc- 
tion contained in rule 31-B " 

18 Thepower ofthe StatcLegrslature 1$ 
restricted to legislate m respect of inter- 
state transactions of sale and pUixiiase 
and to matters ancillary or incidental 
vkicnficr , bca-no power to Tor 

levy of tax on sales and purchase in the 
course of interstate transactions -‘Ihc 
power conferred by section 4a authorping 
the imposition of restriction on transport 
or movement of goods/ may only be 
exercised in respect of transactions which 
facilitate levy, 1 collection and recovCTy 
of tax on transactions of , intra State s^ 
or purchase When rule 3t-B seeks fo 
prohibits transport of goods to any place 
outside the State of Bihar unless a certifi- 
cate is obtained from the 1 appropriate 
authority, it seeks to prohibit transport 
of goods pursuant to transactions which 
ma> not even be of the nature of sale or 
purchase transactions , in any case tt 


restricts transit pursuant to transactions 
m the course of inter State trade and 
coiJimcrce The operation of the rule is 
not restricted only to transactions in the 
courses of inter State trade and com 
mefce The rule authorises restnrtions 
on inter State transactions and is on that 
account unauthorised For the same 
reasons the notification issued on 36th 
December, 1967, must be regarded as also 
unauthorised 


19 In the view we have taken rule 31 B 
and the notification issued by the State 
Government on 26th December, 1967, 
must be declared ultra rtres, and since 
rule 31-B and the notification arc ultra 
vtref the communication issued by the 
Superintendent of Commercial Taxes to 
die Railway Audiorities must also be 
declared unauthorised A writ wnll there- 
fore issue declaring rule 31 Band tbenoti 
fication issued by the Government of 
Bihar on 26th December, 1967, ultra 
xireJ, and the letter written by the Superin- 
tendent of Commercial Taxes to the Rail- 
way Authorities IS also declared unautho- 
rised 

20 Having regard to the circumstances, 
we think there should be no order as to 
costs 

V K Appeal ttUoxei 
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(Original Junsdicooa) 

Pr£S£nt —J C Shah, K S Hegde arJ 
A Pr Grover, JJ 
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Mi^r Kaja Mohidcen and 2 other* 
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Unitwisc distribution of seatt for tte 
purpo se of selection of candidates 1 
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admission into Medical Colleges in the 
State of Tamil Nadu is violative of 
Articles 14 and 15 of the Constitution. 
The fact that an applicant is free to 
apply to any one unit does not take the 
E^eme • outside the mischief of Articles 
14 and 15. Before a classification can 
be justified, it must be based on an objec- 
tive criterion and further it must have 
reasonable nexus with tire object intended 
to be achieved. The object intended 
to be achieved in the present case is to 
.•elect the best candidates for being admit- 
ted to Medical Colleges. That object 
cannot be satisfied by the unitwise dis- 
tribution of seats. 

\Para. ii.j 

(B) Education — Admission into Medical 
Colleges in the State oj Tamil Nadu — Selection 
of candidates for — Earmarking 75 marks out 
foT interview — Propriety — Tests pres- 
cribed for .interview marks if objective — 
Marks given in lump sum and not on itemised 
basis for each test prescribed — Legality — 
Relevant fact for interview marks. 

Earmarking 75 marks out of 275 for 
interview prtma facie appears to be exces- 
sive, But while it may be appropriate 
for the Government to re-examine the 
question it cannot be said that it was not 
within the power of the Government to 
provide such high maiks for intervieiv. 

[Paras. 12, 14.] 

The contention that no objective criterion 
lias fixed for intervieiv is untenable. 
The selectors were asked to interview 
candidates and award marks on the 
basis of the following tests: (i) Sports 
or N.G.G. activities; (2) extra curricular 
special services; (3) general physical 
condition and endurance; (4) general 
ability and (5) aptitude. These tests 
am sufficiently objective in character. 
It cannot be denied that extra curricular 
activities 'like sports, N,C.C.,_ special 
services, general physical condition ^d 
endurance and general ability are 'objec- 
tive tests. The aptitude referred to 
's aptitude for medical profession. 

[Para. 15.] 

It is true that the relevant rule did not 
prescribe ^separate marks for separate 
heads. But that, did , not, , permit^ the 
selection committee to allot marfc as 


It ijaui ujic uj me rests pres- 

rribed had its own importance. 

[Para, ifi.] 

Jn the present case the selection commit- 
tee had not divided the interview marks 
t nder various heads nor were the marks 
given on an itemised basis. The marks 
list produced shows that the marks were 
given in a lump. This is clearly illegal. 

[Para. 17.] 

The interview held in the present case 
was also vitiated for the reason that the 
selection committee took into considera- 
tion irrelevant matters and at the same 
time failed to take into consideration 
matters required to be taken into ronsi- 
deration. One of the extra curricular 
activities that the committee was required 
to take into consideration was N G.G,, 
training. That was clearly an objective 
test but from the counter-affidavit filed 
the committee was of the view that the 
candidate must also know why he joined 
in the national life. These are irrele- 
vant considerations. Again the test like 
the physical condition and endurance can 
be best judged by a competent medical 
practitioner after a careful medical 
examination. It was in the very nature 
of things not possible for the selection 
committee, though composed of eminent 
doctors, to find out the physical condi- 
tion and endurance by a mere look at 
the candidate. It is also clear that much 
attention was not given to the general 
ability which test includes past perfo^ 
mance of the applicants and the varied 
interest taken by them. [Para. r«-J 


here is no basis for the contention ffiat 
nervation of 41% of Ae seats a^s- 
oS into the Medical CoUeges of Tamil 
adu for backward classy is ^"ossive. 
; should not be fo'go«e^ “ 

le i«™odiate interest of ^ 

the “S^vith 

le nation have to be harm 
5 long range interests. It cannoi up 
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denied that unaided many sections of 
the people m this country cannot compete 
with the advanced sections of the nation 
^at IS why in Af R Balajt v 
State of Alysore (19S3) i SCR 
(Supp ) 439 AIR 1963 SC 649 , 
the Supreme Court held tl»t 
the total of reservations for backward 
classes, scheduled castes and scheduled 
tribes should not ordinarily exceed 50% 
of the available seats In the present 
case It IS 41% On the materials placed 
It cannot be held that the said reservation 
IS excessive ]Para 21) 

Rajendran'i ease, (1968) a SCR 786 
(1968) 2 S C J 80J, IS an authority lor 
the proposition that the classification of 
backward classes on the basis of castes 
IS within the purview of Article 15 (4) 
of the Constitution if those castes are 
shown to be socially and educationally 
backward There is no gainsaying the 
fact that there are numerous castes m 
this country which are socially and 
educationally backward To ignore their 
existence is to ignore the facts of life 
But all the same the Government should 
not proceed on the basis that once a class 
IS considered as a backward class it 
should continue to be a backward class 
for all times Such an approach would 
defeat the very purpose of the reserva- 
tion The Gwernment should always 
keep under review the question of reser- 
vation of seats and only the backward 
should be allowed to have the benclit 
of the reservation Reservation of scats 
should not be allowed to 'become a 
vested interest It must be r em e m bered 
that the Government’s decision in this 
>regard is open to judicial review 

' I- [?ar<7 30] 

(D) Conslilutton of India (1950), AtheU 32 
—Petition under, challenging seUclton of 
candidates for admission to Afedieal Colleges 
by State , Goiemment — Selected candidates wt 
made parties — Selection cannot be set aside 
though It IS not in cccordanct with the rules $ 

' fPara 31 1 

Petition under Article 32 of the Comtitu- 
tion of India for enforcement of the 
Fundamental Rights ^ 

R K Venugopal and R 'Copalaktishnan, 
Advocates, for the Petitioner' (In W P 
No 285 of 1970} 


Afi Afatesan, Senior Advocate (R Copula' 
knshrm. Advocate, with him), for th® 
Petitioner (InWP No 3140^1970) 


S Goetnd Swaminathan, Advocate-General, 
for the State of Tamil Nadu (v4 V Ratigm 
and S Alohan, Advocates, with him), for 
Respondents Nos i to 5 (In WP No 
285 of 1970) and the Respondents (In 
W P No 314 of 1970) 


Af A Ramamurlh, Senior Advocate 
{Yineet Kumar, Advocate with him), for 
the infervene-s (In W P No 285 of 

'970) 

TTie Judgment of the Court was delivered 
by 

Hegde, J — In these two pelilions under 
Article 32 of the Constitution the pv.ti 
tioners who unsuccessfully sought admis- 
sion to certain Medical Colleges in the 
State of Tamil Nadu have asked for a 
writ of mandamus to direct the State of 
Tamil Nadu to allot to each one of them 
a seat in one of the Govemmeat 
Medical Colleges m that State and for 
consequential orders 


2 In the State of Tamil Nadu, there arc 
eight Medical Colleges out of which 
three are situate in the city of Madras, 
one in Madurai, one in Chingleput, one 
in Coimbatore, one m Thanjavur and 
one in TiruneKeli The total seats 
available m > Madras Colleges are 5OO 
The sanctioned strength of scats m 
Madurai Chingleput, Coimbatore, 
Thanjavur and Tirunelveli are 200, 50, 
100, 200 and 75 respectively Thus gc 
total number of medical seats available 
in the Government Colleges for ist year 
of M B B S course in the State ofTami 
Nadu arc 1,125 We undentand that 
for these seats nearly 7,000 students 
apjdicd for admission 


3 In the previous years except m the 
ycar^ 1967-68, selection of 
for admission to the istyear MBUb, 
course was done on Statcwise basis 
In the year 1967-68 the scab w^ 
di^ibutcd on districtwisc basis but ^at 
scheme ^^■as held to be invalid by this 
Court in Altnor P Rajendran v Stale oj 
..e Thereafter the sclcc- 


LCR 785 
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tion was again made on Statewise basis 
in the years 1968-69 and 1969-7O3 but 
in the current year that system was given 
up and seleetion was directed to be made 
on tlie basis of what is known as unitwise 
basis. Under the present sdieme the 
Medical Colleges in the city of Madras 
were constituted as one unit and each 
one of the other Medical Colleges in the 
mofussil was constituted as a unit. Thus 
six units were created in the State. In 
respect of each one of the units a separate 
selection committee was constituted. The 
intending applicants were asked to apply 
to any one of the committees but they 
were advised to apply to the committee 
nearest to their place of residence as far 
as possible. They were told that if they 
applied to more than one committee 
their applications will be forwarded by 
the Government to only one of the com- 
mittees. 

4 . A few seats out of the 1 125 seats'were 
reserved for certain special categories 
of students. As there is no dispute about 
mose seats we shall not refer to them 
hereafter. Out of the remaining seats 
4 t per cent, seats wrere reserved for students 
coming from socially and educationally 
backward classes, Scheduled Castes and 
Scheduled Tribes. The rest of them 
were placed in the general pool. 

5 . In the State of Tamil Nadu actual 
marks ^ not being given in the Pre- 
Umversity examination. The papers 
Were valued on the basis of grades. There 
^e all together four grades i.e,, grades 
A to D. For the purpose of selection to 
^t year M.B.B.S. comse only marks 
obtained in the optional subjects were 
^en into consideration. Selection to 
mo seats with which we are concerned 

m^e petitions is confined to students 
wbo have taken in their Pre-University 
examination Physics, Chemistry and 
lology as their optional subjects though 
^ch of these subjects carried a maxi- 
ma of 100 marks thus a total of 300 
marto, for the purpose of selection to 
0 first year M.B.B.S. course the proce- 
prescribed was to take the minimum 
provided for the grade secured by 
no applicant in Chemistry and Physics 
add them together and thereafter 
ivide the total by two and to that add 
® minimum marks provided for the 
SCJ — 29 


grade secured by the applicant in Biology. 
Thus the total marks in the optional 
subjects was reduced from 300 to aoo. 
All the applicants in the general pool 
who secured 1 10 or more marks calculat- 
ed on the basis of the formulae referred 
to earlier were called for interview by 
the selection committees. Selection com- 
mittees were authorised to give a maxi- 
mum of 75 marks at the interview. Tlie 
selection committees were asked to award 
these marks on the basis of following tests: 

(1) Sports or National Cadet Corps 
activities; 

(2) Extra Curricular special services; 

(3) General physical condition and 
endurance; 

' (4) General ability; and 
(5) Aptitude. 

6. The selection committees were direc- 
ted to prepare a gradation list on the 
basis of the total marks obtained by each 
applicant and submit the same to the 
Government. 


. The petitioners before us^ appear to 
lave had brilliant academic ^career. 
?he facts mentioned by the petitionere 
a this regard were not controverted 
ly the respondents. The petitioner in 
>etition No. 285 of 1970 came out within 
irst three ranks in the loth and iitu 
tandards and in the final examination 
le secured 45^ marks out of the total o 
00. He stood third in his school. 
During his school career he had t^en 
;een interest in extra-curricular activities, 
le was a N.C C. cadet and passed credi- 
ably the ‘A’ certificate examination. He 
lad also obtained certificate in boxing, 
le had joined the correspondence co^e 

onducted by the Voice 
nstitute. New Delhi and .obtained a 
ertificate in Healdi and Hygiene. ^ er. 
Laving passed his Anglo Indian High 
Lchool examination creditably he join^ 

Aadurai GoUege, in ^be Pre-Umvereity 
nurse taking Physics, Chemist^ and 
liology as his science subjects. _ In that 
•ourse he secured first class with gm 
? plus in Physics and Chemistry and A 

il Tn Biolog-. He stood fourth m h 
nUei. 'Thf grade D plus repr^ente 
S to 99'per cent, marks and A plus 65 
;o yg per cent, marks. 



226 


WE SUPREME COURT lOURNAL 


7 -a The petitioner m Petition No 314 of 
1970 passed her Prc-University ctamina> 
tion jn March, 1970, from the Scott 
Christian College, Nagercoil which college 
stands affiliated to Madurai University 
She secured first class with grade *D‘ 
(75 to 85 per cent marks) in Physics, 
grade D plus (85 to gg per cent ) in 
Chemistry and D (75 to 8*; per cent ) m 
Biology The petitioner tUso had a 
brilliant career throughout in the High 
School classes as well as m the college 
class She secured a merit card for the 
highest distinction consecutively for the 
years 1965 66, 1966 67 and 1967 68 in 
Standards 8 to 10 of S* Joseph Oinvcnt, 
Nagercoil In the S S L C exaimna- 
tion held in March, 1969 she secured 
456 inaiks out of 600 She obtained 
distinction in extra-curricular activities 
both in school and college She had 
been a girl guide She took keen interest 
in games and sports particularly m net- 
ball, throw bail and tenniquoit She 
was a member of the representative 
team She also passed with merit the 
pianoforte playing Grade I examination 
corducted by the Trinity College of 
Mu 1C, London 

8 The petitioners before this Coiut 
challenged the validity of the selections 
made on various grounds They con- 
tended that the umtwise selection contra- 
venes Articles 14 and 15 of the Consti- 
tution inasmuch as the same places the 
applicants of «oine of the units in a 
better position than those who applied to 
other units It was alleged that the 
ratio betvveen applicants and number 
of seats in the Coimbatore unit was 
1 13, in Tininclvcli i 10, in Chinglcput 
I 6, in the Madras 1 5J, in Thanjavur 
I 6, and m Madurai 1 7J It was further 
alleged that several applicants who secured 
lesser marks than the petitioners before 
this Court were selected merely because 
their applications came to be considered 
in other units It was also alleged that 
this umtwise scheme was incrcly intended 
as a device to get over the decision of this 
Court in Rajmdrans ease^ It was ueirt 
contended on behalf of the petitioners 
that the interview held was a farce 
Each applicant was interviewed hardly 


1 (1968) 2 SCR 786 (1968) 2 SCJ 801 
968) 2 MLJ (SC)121 (1968)2AnWR 
C ) 121 - 1 
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for three minutes During that inter- 
view irrelevant questions were put to 
them The interview marks were 
manipulated so as to pull up undeserv- 
ing applicants and downgrade those who 
had secuied excellent marks in their 
Pre-Umvcrsity examination It was said 
that a perusal of the marks list would 
show that the whole selection was a 
manipulation The appheants who had 
failed more than once and ultimately 
secured bare second class were selected 
white the first rate applicants who had 
secufcd first class with high marks wcie 
rejected It was urged on their behalf 
that even the students who get the 
minimum marks could be pulled up by 
the selection committee by plumping 70 
or more out of 75 interview marks whereas 
the students who have secured 170 
marks the hipest marks that could have 
been secured under the admission rules 
in Pre University examination could be 
pulled down by giving less than 10 marks 
out of 75 marks The petitioners’ com 
plaint is that after the interview the 
selection committee carried the maru 
given by them I0 Madras and there the 
(Sovemment has manipulated the mark 
in su^ a way as to select their favounttt 
and reject such of them in whom the 
Government was not interested “ 


9 It was also urged that no guidchna 
were provided for awarding marks at 
the interview and therefore the poivcr 
conferred on the selection committw 
IS an arbitrary pow’cr whidi is cap^ic 
of being misused and m fact has be« 
misused It was contended that me 
list of backward classes provided to ttie 
committee wras solely made on the basi 
of caste and as such that list did not con 
form to the requirements of Artide 15 w 
of the Constitution The petitioners 
urged that the reservation made i 
backward classes is disproportionawv 
high and further the division of 
classes into backv^d classes and 
backward classes was impermissible unacr 
law 

10 Wc shall first take up the plea reg^ 
ing the division of medical *0^” 

wise basis It is admitted that the 1^ 

mum marks reqmred for 
m some unit is less than m the othtf^^ 
Hence pnmajacie the scheme m q 
results in discrimination agaizut 
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in 


of the applicants. In Rajendran's case’^, 
tills Court ruled that the districtwisc 
distribution of available seats is violative 
of Article 15 of the Constitution. But 
it was contended on behalf of tlxe State 
that the unitwise distribution of seats 
was adopted for administrative conveni- 
ence. It -was said that it was not pos- 
sible for one selection committee to 
intendew all the applicants. Therefore 
several committees had to be constituted. 
In the past when applic.ants were inter- 
viewed by several committees there were 
complaints that the standard adopted by 
one committee differed from that adop- 
ted by otheis and therefore the appli- 
cants’ ability was not tested by a uniform 
standard. Further it was said that when 
selections were made by several com- 
mittees there was delay in preparing a 
consolidated list. We are unable to 
accept these grounds as being real grounds 
for classification. The grievance when 
selections were made by several commit- 
tees in a statewise selection the standard 
adopted by various committees differed, 
would continue ev'en when selections are 
made by several committees in a unit- 
wise selection. Whether the selection is 
made by selection committees on state- 
wise basis or unitwise basis, the standard 
adopted by various committees is bound 
to varjc Hence in principle it makes 
no difference. 


II. Now coming to the question of 
delay, vve see no reason why theie should 
1^ any delay in preparing a consolidated 
list. At any rate the delay caused is not 
likely to be such as to justify departure 
from the principle of selection on the 
basis of merit on a statewise basis. Before 
a classification can be justified, it must be 
based on an objective criteria and further 
It must have reasonable nexus with the 
object intended to be achieved. The 
object intended to be achieved in the 
present case is to select the best candi- 
dates for being admitted to Medn^l 
Colleges. That object cannot be satis- 
factorily acliieved by the method adop- 
ts* The complaint of the petitioners is 
mat unitwise distribution ^ of seats 
^ but a different manifestation of tlm 
districtwise distribution soughtin 1967-68, 


(1968) 2 S.C.R. 786 : (1968) 2 S.C.J. 801 : 
2 Xf T T ni . /-lOfiSV 2 An.W.R. 


jI^M.LJ. (S.'C.) 121 :(1968)2An.W.R. 


has some force though on the material 
on record we will not be justified 
in saying that the unitwise distribution 
was done for collateral purposes. Suffice 
it to say that the unitwise distribution of 
seats is violative of Articles 14 ^nd 15 of 
the Constitution. The fact that an appli- 
cant is free to apply to any one unit 
does not take the scheme outside the 
mischief of Articles 14 ^5* I*- may 

be remembered that the students were 
advised as far as possible to apply to the 
unit nearest to their place of residence. 


[ 2 . Earmarking 75 marks out of 275 
marks for interview as interview maiJp 
brtma fame appears to be excessive, it is 
not denied that the intervievv lasted 
hardly for three minutes for each wndi- 
date. In the course of three minutes 
interview it is hardly possible to ^sess 
(he capability of a candidate. 
cases the first impression need not ne(^ 
larily be the best inipression. 
the existing conditions in this country 
are unable to accede to the contention 
of the petitioners that the ■ system 
i„,eS;U a= in vogu. in to 
is so defective as to make it “J 
It is true that various researches 
in other countries, particularly in U.S^- 
show that there is possibility of seno 

h’ "rs ‘V. on 

■ TsycMogy anditsBearingon Education 
teSo th? marls g^n to 

SSen^S a„d’'u.is is sto. is 

Stated in his book : 

“The members each I*oard awar e 
a maik to each 

was discussed and an average 
agreed on. 

When the orders “f “f 

Boards were oompJ«tot w» ^ 

*0' S ty Wd E when the 

™ pta*t^)'J>oardBwas..th 

with Boaid A.” 
sons on sciennfi 

certain factors like * , ^ood 

^uto to E^SrStervimeed may =1. 
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go to alTcct the result of the interview 
But as observed by this Court in R 
Cfalralef-ha and another v Stale oj Mystn 
end others ^ 

“In the field of education there arc 
divergent views as regards the mode 
of testing the capacity and calibre of 
students in the matter of admissions 
to colleges Orthodox educationists 
stand by the marks obtained by a 
student in the annual examination 
The modem trend of opinion insists 
upon other additional tests, such as 
interview, performance in extra-curri- 
cular activ ities, personality test, psychia- 
tric tests etc Obviously we are not 
in a position to judge which method 
is preferable or which test is the cor- 
rect one If there can be manipula- 
tion or dishonesty in allotting marks 
at interviews, there can equally be 
manipulation in the matter ofawardmg 
marks in the written examination 
In the ultimate analysis, ^vhateve^ 
method is adopted its success depends 
on the moral standards of the members 
constituting the selection committee 
and their sense of objectivity and 
devotion to duty This criticism is 
more a reflection on the examiners 
than on the system itself The schone 
of selection, however, perfect it may 
be on paper, may be abused m practice 
That it is capable of abuse is not a 
ground for quashing it So long as 
the order lays down relevant objective 
criteria and entrusts the business of 
selection to qualified pereons, this 
Court cannot obviously have any say 
in the matter “ 

14 While we do feel that the marks 
allotted for interview are on the high 
side and it may be appropriate for ^ 
Gkjvemment to re-examine the question, 
we are unable to uphold the contention 
that It was not within the power of the 
Government to provide such high maiks 
for interview or that there was any arbi- 
trary exe'cise of power It was urged on 
behalf of the petitioners that the inter- 
view marks were allotted on coUateral 
considerations We aie told t^t the 
selection committees were tools in the 
hands of the Government and the 
Government manipulated the marks 

1 (W&J) 6 SCR 368 


im 


in such a way as to facibtatc the 
selection of those students in whom 
the members of the party m power 
were interested These allegations were 
demed by the respondents While elabo- 
rating their arguments on their plea of 
mala ftdes the learned Coimcil for the 
petitioners invited our attention to the 
marks lists which according to them 
clearly showed that the marks given at 
the interview are — by and large— m 
inverse piopoition to the marks obtained 
by the candidates at the University 
examination We were also told that 
the marks lists on their face show that 
the interview marks were manipulated 
It was said that marks were so given as 
to see that certain candidates got at 


least the minimum rcqmrcd for selection 
While there is some basis for these criti 
cisms thcic is not sufficient material belore 
us from wluch we could conclude that 
there was any manipulation m preparing 
the gradation list It is tiue that nume 
rous students whose performance m the 
Umversity examination was none tw 
satisfactory nor their past records crem 
table had secured very high marks at the 
interview It is also true that a lar|e 
number of students who had secured very 
high marks m the Umversity examination 
and whose performance in the earlier 
closes was very good had vtTf 

low marks at the interview This ^ir 
cumstance is undoubte^y di^rbmg 
but the Courts cannot uphold the p-ca 
of malajides on the basis of mere prt^ 
babilmes ^Ve cannot behevw that any 
responsible Govemroent would stoop w 
manipulating marks The selection co - 
mittecs consisted of eminent 

Most of them are medical practitionws 

occupying responsible position m Ji« 
It v-oitld be a bad day for this county 
if such persons take to manipulation of 
marks Hence we cannot accept tl« 
contention that the intcivievy^rks wW 
^Sulated either by the Government 
or by the selection committees 


15 It was next urged that no objeeuw 
inlerion was fixed for aj 

m: unable to accept this “ 

wdl The selectors L 

view candidates on the b^w of the ^ 
criterion prescribed to ^ ^ 

made reference earlier Those 
sufficiently objecuve m ebamew 
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Similar tests were held to be objective 
by this Court in Chilraleklia's caseK It 
cannot be denied that extra curricular 
activities like sports, N.G.G., special 
services, general physical condition and 
endurance and general ability are objec- 
tive tests. The aptitude referred to in the 
rule, in our opinion, is aptitude for medi- 
cal profession. 

16. It w'as next contended that separate 
marks had not been allotted for each one 
of the tests enumerated in the rule. A 
total of 75 intereview marks were placed 
at the disposal of the selection committee 
and from out of those the committee 
could award marks according to its 
sweet will and pleasure. Such a power 
It rvas said is an arbitmiy power. We 
were told that the entire 75 marks could 
have been given to a candidate even if 
he satisfied only one out of the five crite- 
rion prescribed. It is true that the rule 
did not prescribe separate marks for 
separate heads. But that in our opinion 
did not permit the selection committee 
to allot marks as it pleased. Each one 
of the tests prescribed had its otvn iiriport- 
iuce. As observed at footnote 20 at 
page 485 of American Jurisprudence 
vol. 15 that the interviewers need not 
record precise questions and answers 
when oral tests are used to appraise 
personality traits; it is sufficient if the 
®taminer’s findings are recorded on 
me appraisal sheet according to the 
personal qualifications itemised for 
measure. A contention similar to those 
advanced by the petitioners came up 
w consideration before the Mysore High 
Gouit in D. G. Viswanath v. Chitf 
Secrelary of Mysore and others^. 

Therein the Court observed thus; 


It is true that Aimexure IV does not 
specifically mention the marks allotted 
for each head. But from that circum- 
^nces it cannot be held that ^ the 
Governmenthad conferred an unguided 
I^wer on the Committees. In the 
absence of specific allocation of marks 
for each head, it must be presumed 
that the Government considered that 
each of the heads mentioned in Annex- 
ttre rV as being equal in 'impor- 


h (1964)6SC.R. 368. 

2- A.T.R. 1964 Mys. 132. 


tance to any other. In other words, 
we have to infer that the intention of 
the Government was that each one of 
those heads should carry i/fith of the 
‘Interview’ marks.” 

17. We may note that the committee 
had not divided the inteiview marks 
under various heads nor were the marks 
given on itemised basis. The marks list 
produced before us shown that the marks 
were given in a lump. This is clearly 
illegal. 


18. The interview held %vas also vitiated 
for the reason that the selection committee 
took into consideration irrelevant mat- 
ters and at the same time failed to take 
into consideration matters _ required to 
be taken into consideration. In the 
counter-affidavit filed by the Chairman 
of the selection committee it was averred 
that in allotting interview matks the 
committee took into consideration qudi- 
ties such as pleasant personality, quick 
thinking etc. One of the extra-curricmarj 
activities that the committee was required 
to take into consideration was N.G.G. 
training. That was clearly an objective 
test but from the coimter-affidavit nled, 
it appears that the committee did not 
think that it was sufficient if an applicant 
had good record as a cadet ,but accord- 
ing to it he must also know why he 
joined the N.G.G. and what role N.G.CJ 
plays in tlie national life. These in 
our opinion, am irrelevant consideration^ 
Again the test like the physical condition 
endurance can be best judged by a 
competent medical practitioner after ^ 
careful medical examination. It w^ 
SThe very nature of things not poss^e 
for the seketion committee 
oosed of eminent doctros to find out the, 

^ysical condition ? Jfear 

toterv.™ “^XbiliVy which 

nS performance of the apph- 
in.c«s. ,ata by 


From the facts placed before iw, 
■ rlpar that the candidates were no 
in accordance. rM tte 
governing the interview. 
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20 It 'vas next urged that the classfii- 
cation of baclnvard classes by the Govern- 
ment into backss'ard classes and more 
backward classes was illegal and in 
support of that contention, our attention 
was invited to the decision of this Court 
in M R Balajt axd otktrs v Stale oj Mysore^ 
It is unnecessary to go into that question 
because for the purpose of the present 
selection the backward classes were not 
sub-divided into backsvard classes and 
more backw'ard classes What had happe- 
ned IS that the list of backivard classes 
supplied to the selection committee showed 
that some of the communities are moic 
backward than others but that list was 
prepared for the purpose of fee conces- 
sion For the purpose of the present 
selection all the classes shown therein 
were treated as backward classes 

21 There is no basis for the contention 
that the reservation made for backward 
classess is excessive \Vc were not told 
why it IS excessive Undoutedly we 
should not forget that it is against the 
immediate interest of the Nation to 
exclude from the portals of our medical 
colleges qualified and competent students 
but the immediate advantages of the 
Nation have to be barmontsra with its 
long range interests It cannot be denied 
that unaided many sections of the people 
in this country carmot compete with the 
advanced sections of the Nation Advan- 
tages seemed due to histoncal reasons 
should not be considered as fundamental 
nghts Nation’s interest will be best 
served — taking a long range view — if 
the backward classes arc hclpi^ to march 
forward and take their place in line with 
the advanced section of the people 
That is why m Balaji s ease\ this Court 
held that the total of reservations for 
backward classes. Scheduled Castes and 
ScheduledTribes should not ordinarily 
exceed 50 per cent of the available seats 
In the present case it is 41 per cent. On 
the material before us we are unable to 
hold that the said reservation is excessive 

22 Considerable arguments were 
advanced assailing the enumeratioa of 
backward classes It was said that the 
concerned list included only castes and 
not classes The petitioners case is diat 
every one of the closes mentioned Aerem 


IS m reality a caste Hence that list 
cannot be sustained In Balaji's cast\ 
this Court held that diough caste is a 
relevant factor m ascertaining a class for 
the purpose of Article 15 (4), a class 
tfannot be constituted solely on the basis 
ofj caste Gajendragadkar, J (as he 
tlwn was) speaking for the Court obsentd 
“That though castes in relation to 
Hindus may be a relevant factor to 
consider in determining the social 
backtvardness of groups or classes of 
citizens It cannot be made the sole or 
the dommart test in that behalf 
Social backwardness is on the ultimate 
analysis the result of poverty, to a very 
large extent The classes of citizens 
who arc deplorably poor automatically 
become socially backward They do 
not enjoy a status in society and have 
therefore to be content to take a back 
ward scat It is true that social back 
wardness which results from povertv 
IS likely to be aggravated by considera 
tions of caste to which the poor citiaeu 
may belong, but that only shovfl tw 
relevance of both caste and poverty 
in determining the backwardness of 
citizens ” 

23 In ChltrUkka'j east\ this Court reiie 
rated that the caste is relevant in 
taming the backwardness of a class 
Further it was observed therein 

•■Wiile til! Court has not TOltnW 
caste from ascertaining the b3» 
wardness of a class of citizens, it 
not made it one of the compclu^ 
circumstances affording a basis i®" 
ascertainment of backwardness 01 
class To put It differently the 
rity concerned may take 
consideration m ascertaining 
wardness of a group of persons, bn », 

It does not, its order will not ^ 
on that account, if it can 
the backwardness of a group 0*1^°,, 
on the basis of other relevant cnlcr 

24 The same view was expressed ^ 

this Court in Stale of Andhra Ptadti 
another v P Sagar* Therein 1 
observed 


1 a9«3) 1 S CR. (Supp ) 439 


1 (1963) 1 S C R. (Supp ) 439 

2 (1964) 6 S CR 368 ^-criTTJ 
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“In the context in which it occurs the 
expression ‘ class ’ means a homoge- 
neous section of the people grouped 
together because of certain likenesses 
or common traits and who are identi- 
fiable by some common attributes such 
as status, rank, occupation, residence in 
a locality , race, religion and the like. 
In determining %vhether a particular 
' section forms a class, caste cannot be 
excluded altogether. But in the deter- 
mination of a class a test solely based 
upon the caste or community cannot 
also be accepted.” ' 

25 . A caste has always been recognized 
as a class. In construing the expression 
“classes of His Majesty’s subject” found 
in section 153-A of the Indian Penal Code, 
Wassoodew, J., observed in Narayan 
Vasudev v. Emperor^: 

“In opinion, die expression “classes 
of His Majesty’s subjects” in section 
153-A of the Code is used in restrictive 
sense as denoting a collection of indi- 
viduals or groups bearing a common 
and exclusive designation and also 
possessing common and exclusive 
characteristics which may be associated 
with their origin, race or reh'gion, and 
that the term ‘ class ’ within that 
section carries ivitb it the idea of 
numerical strength so large as could 
be grouped in a single -homogeneous 
community.” 

26 . In Paragraph 10, Chapter V of the 
Backward Classes Commission’s ' Report, 
it is observed: 

“We tried to avoid but we find it 
difiicult to ignore caste in the present 
prevailing conditions. We wish it 
were easy to dissociate caste from social 
backwardness at the present juncture. 
In modem time anybody can take to 
any p: ofession. The Brahman taking to 
tailoring, does not become a tailor by 
caste, nor is his social status lowered as 
a Brahman. A Brahman may be a 
seller of boots and shoes, and yet his 
social status is not lowered thereby. 
Social backwardness, therefore, is not 
today due to the particular profession 
of a person, but we cannot escape caste 
in considering the social backwardness 
in India.” 

27 . In Paragraph 1 1 of that Report it is 
stated: 


“It is not wrong to assume that social 
backwardness has largely contributed 
to the educational backwardness of a 
large number of social groups.” 

28 . ' Finally in Paragraph 13, the com- 

mittee concludes with following obser- 
vations; , 

“All this goes to prove that social 
backwardness is mainly based on racial, 
tribal, caste and denominational diffe- 
rences.” 

29 . The validity of the impugned list of 
backward classes came up for considera- 
tion before this Court in RajendrarPs case^, 
and this is what this Court observed there- 
in: 

“The contention is that the list of 
socially and educationally backward 
classes for whom reservation is made 
under rule 5, nothing but a list of 
certain castes. Therefore, reservation 
infavour of certain castes based only on 
caste considerations violates Article 
15 (i), which prohibits discrimination 
on the ground of caste only. Now 
if the reservation in question had been 
based only on caste and had not taken 
. into account the social and educational 
■ backwardness of the caste in question, 
it would be violative of Article 15 (i). 
'But it must not be forgotten that a 
caste is also a class of citizens and if 
the caste as a whole is socially and 
educationally backward, reservation 
can be made in favour of such a caste 
on the ground that it is a socially and 
educationally backward class of citizens 
■within the meaning of Article 15 (4)’’. 

30 . Rqjendran’s case^, is an authority 
for the proposition that the classification 
of backward classes on the basis of castes 
is within the purview of Article 15' '(4) 
if those castes are shown to be society 
and educationally backward. No further 
material has been placed before iis to 
show that the' reservation for backwaird 
classes with which we are herein con- 
cerned is not in accordance with Article 
15 (4). There is no gainsaying the fact 
that there are numerous castes in this 
country which are socially and educa- 
tionally backward. To ignore their 
existence is to ignore the facts of life. 

1, (1968) 2 S.C.R. 786 : (1968) 2 S.C J. 801 : 
(1968) 2 M L.J.(S,C.) 121 : -(1968) 2 An.W.R, 
(S.C.) 121. 


1. A.l.R. 1940 Bom, 379. 



tHE StJPREMB COURT WUSMaL 


aai 

Hence we are unable to uphold the con- 
tention that the impugned reservation 
IS not m accordance wiA Article 15 (4) 
But all the same the Government shoidd 
not proceed on the basis that once a class 
15 considered as a backward class it 
should continue to be backward class 
for all times Such an approach would 
defeat the very purpose of the reservation 
because once a class reaches a stage of 
progress which some modem writers caU 
as take off stage then competition is 
necessary for their future progress The 
Government should always keep under 
review the question of reservation of 
scats and only the classes which are really 
socially and educationally backward 
should be allowed to have the benefit of 
reservation Reservation of seats should 
not be allowed to become a vested interest 
Ihe fact that candidates of backward 
classes have secured about 50 per cent 
of the seats m the general pool does show 
that the time has come for a de nero 
comprehensive examination of the ques- 
tion It must be remembered that the 
Government’s decision in this regard is 
open to judicial review 

31 For the reasons mentioned above 
we are of opinion that the selections 
impugned m these petiuons cannot be 
held to have been made vali^v inasmuch 
as the seats were distributed on uoitwise 
basis and further that the intcrviewrs 
were not held m accordance wilh the 
rules But despite coming to that con- 
clusion we are unable to set aside tJ^ 
selections already made The selected 
candidates have not been made partis to 
these petitions They have already 
jomed the course and are undergoing 
training Their selection cannot be set 
aside without giving them an opportumty 
to put forward their case It is true that 
the petitioners had filed applications to 
permit them to have recourse to Order i, 
rule 8, Civil Procedure Code for the repre- 
sentation of the persons inte r ested In 
(^posing these applications but no order 
has been passed on those applications and 
It IS now too late to have recourse to 
procedure even if that procedure is 
permissible under law We are told 
by the learned Advocate General of 
Tanul Nadu that 24 seats remain to 
befiUedup He has assured us on behalf 
of the State that those seats will bp filled 


(ISHI 

up in accordance with orders of this 
Court There are about 80 persons, who 
wc are told arc in the waiting list Some 
of the unsuccessful applicants had moved 
the High Court of Madras for relief 
similar to that sought by the petitioners 
herein But it appears their writ petitions 
have been dismissed Some out of them 
have intervened in these petitions Other 
non-selected candidates have evinced no 
interest m challenging the selections made 
Under the circumstances, it is reasonable 
to assume that they have abandoned their 
claim and it is too late for them to press 
their claim Under these circumstances, 
after discussion with the Counsel for the 
parties we have come to the conclusion 
that these petitions should be aIIo^^■ed 
subject to the following conditions 
The State of Tamil Nadu shall immcdia 
tely constitute a separate expert com 
imttee consisting of eminent medical 
practitioners (eluding all those who 
were members of the previous coaioiitte**/ 
for selection to the 24 unfilled scats 
The selection shall be made on statcwisc 
basis The committee shall mterviw 
only the candidates who are shown 
waiting list, the persons who unsuccesfulq 
moved the High Court of Madras aitu 
the two petitioners before this Ojurt 
They shall allot separate marks under Ac 
five heads mentioned m the rule The 
committee shall take into considerati^ 
only matters laid down m the rule, exclude 
from consideration all irrelevant mattns 
and thereafter prepare a gradation to 
fill up the 24 seats mentioned curort 
It IS ordered accordingly Wc thu^ 

IS a fit case where the petitioners moiu 
get their costs from the State of Tamu 
Nadu 

V K - Petitions 
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THE SUPREME COURT OF INDIA. 

(Original Jiu'isdiction.) 

Present : — M. Hidqyatullah, C. J., 
-J.M. Skelat, V. Bhargava, G.K. Mtller, 
C.A. Vaidtalingam, AM. Ray and I.D. 
Dua,JJ. 

Raj Naraia ... Pelitioner* 

V. 

SHpeiintendent, Central Jail, New Delhi 
and another ... Respondents. 

Criminal Procedure Code (V of 1898), section 
344 — Order oj remand under, by a Aiagistrate 
— Challenge in Supreme Court by a wnt of 
habeas corpus — 'Rule nisi issu^ by Supreme 
0 )urt and custody of prisoner transferred to 
itself~Thereqfter Magistrate extending period 
of remand without the prisoner being produced 
before him — Validity. ' 

By niajorily. — There is nothing in the law 
which requires the personal presence of the 
prisoner before the Magistrate for the 
purpose of his remand under section 344, 
Criminal Procedure Code, because this is a 
rule of caution for Magistrates before 
granting remands at the instance of the 
police. However, even if it be desirable 
for the Magistrates to have tlie prisoner 
produced before them, when they recom- 
nut him to further custody, a Magistrate 
can act only as the circumstances permit. 
Where, as in the instant case, the prisoner’s 
custody is transferred to the Supreme 
Court pending a writ petition filed by him 
challenging his remand, the Magistrate 
can only adjourn the case at tlie same time 
extending period of remand. It is for 
the Supreme Court to see that the custody 
by it continues under proper orders and 
if file Supreme Court is satisfied that the 
prisoner is in proper custody under a 
proper order of remand, the prisoner will 
iiot be released. The Supreme Court 
does not order detention and cannot 
extend the remand. Its custody is con- 
- terminous with the .remand ordered by 
the Magistrate. If the Magistrate extends 
the period of remand and communicates 
the order to the person having immediate 
custody of the prisoner with intimation 
to the Supreme Court and the prisoner, 

*W.P.No. 330 ofl 970 . ' 

Utlllth September, 1970 . 

S c J— 30 


nodting more is fc.xpectcd of hini. TIte 
object of production of the prisoner before 
the Magistrate is more than answered by 
his production before the Supreme Court 
because the prisoner has die piotection 
of his interest tiansferred from the Alagis- 
trate to die Supreme Gouit. \Para. 8.] 

Prisoners, ivho arc under trial, are brought 
before die Supreme Court on rule nisi 
and ate kept in custody of the Suprome 
Court. This is a transferred custody on 
behalf of the Magistrate. The Magis- 
trate cannot recall die prisoner from the 
custody of the Supreme Court by his order 
and he is only rcqiiiied to intimate to 
the jail authorities, the prisoner and the 
Supreme Court that the original remand 
has been extended while adjourning die 
case. This is sufficient compliance with 
the requirements of the law in such special 
circumstances. [Para. 10.] 

Per Shelat and Vaidialingam, JJ. (dis- 
senting) : It stands to reason that 
an order of remand will have to be 
passed in the presence of the accus- 
ed. Odicrwise the position ivill be 
that a Magistrate or Court will be 
passing orders of remand mechanically 
without having heard the accused for a 
considerably long time. If the accused 
is before the Magistrate when a remand 
order is being passed, he can make repre- 
sentations that no remand order should 
be passed and also oppose any move for a 
fiuther remand. 1 [Para. 40-3 

Tlie fact that the person concerned does 
not desire to be released on bail or that he 
can make ivritten lepresentations to the 
Magistrate are beside the point. 

\Para. 40.] 

Petition under Article 32 of tlie Constitu- 
tion of India for a writ in the nature of 
habeas corpus. 

D.P. Singh, Advocate of Mfs. Ramamurthi 
& Co. for Petitioner. 

Order. — ^By majoi'ity, we hold that the 
custody of Mr. Raj Narain is valid and 
that he is not entitled to release on his 
fresh petition. We shall give our reasons 
later. 

The Judgments of tlie Court ircrc deli- 
vered by: , 

Hidqyalullah, C.J. — (On behalf of himself, 
V. Bhargava, G.K. Mitter, A.M. Ray and 
I.D. Diia, Raj Narain, M.P., 
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\vas arrested 01120th August, 1970, under 
sections 107/1 17, Cnminal Procedure Code, 
and svas remanded to jail custody under 
svarrant issued by the City Magistrate, 
Luctnoiv A petition for a ivrit of 
habeas corpus for his release is pending in 
this Court, and imder our orders, 22nd 
August, 1970, he has been transferred to 
Tihar Central Jail, Delhi HiS onginal 
remand, as ordered by the City hlagis- 
trate, was till 28th August 1970 

2 On 28th August, 1970, ivc were infor* 
med at 4 p M tluit his remand would 
expire at midnight of the Q8th August, 
1970 and that the Superintendent, Central 
Jail, Delhi would not be able to detain 
hir Raj Narain thereafter The follow- 
ing intimation from the Supenntendenl 
•was received in this connection by the 
Registry 

‘ Subject — Production of Shn Raj 
Narain, M P in the Supreme Court 
Wilt Petition No 315 of 1970 

Sir, 

1 have the honour to state, that Shn 
Raj Narain, M P was received in this 
jau on transfer from District Jail, 
Lucknow, for production in Supreme 
Court in connection, with his Wnt 
Petition in the nature of habeas corpus 
He was produced in the Court on 25th, 
26th and 27th August, 1970 Now it 
has been ordered by the Supreme Court 
dated 27th August, 1970, that he is not 
to be produced in the Court and that 
he may be kept in Delhi Orders of the 
Court are reproduced below 

Shri Raj Naram's petition is not 
to be listed tomorrow and he is not to 
be produced in Court tomorrow He 
may however be kept in Delhi ” 

2 Judicial remand of Shn Raj Narain 
has been granted upto 28th August, 
t 97 o> hy the City hlagistrate and 
M^istrat^ 1st Cl^s, Lucknow, vide 
enclosure copy of the order <Uted 21st 
August, 1970 In other words his 
judicial remand eapires today You 
arc, therefor^, requested kindly to inti- 
mate whether Shri Raj Narain is to 
be kept in Delhi Jail after 28th August, 
1970, as per j-our orders or his further 
judicial remand is to be taken fnHH the 
said Court 


Clarification sought may kindly be 
given today per bearer 

Yours faithfully,” 

The Court, thereupon, made the follow 
ing order 

“ It has been represented to us by the 
Superintendent of Jail that Mr Raj 
Narain s remand expires at midnight 
and that as he has b«n ordered to be 
kept in Delhi, it vrould be necessary for 
us to say in whose custody and under 
whose orders he has to be detained 
A similar situation had arisen in the 
case of Mr Madhu Limaje when his 
remand expired and he became a 
free man, '^cause we could not keep 
him under our orders in detention 
bej-ond the period origmaUy fixed by 
the Magistrate The same situation 
has arisen now and we can only make 
this order that he shall be remanded 
back to the custody to which be belongs 
and that he may be taken to U P if 
so desired, to be produced before us on 
the next date of hearing to be fixed 
in this case If the fresh remand order is 
not received by the Superintendent 
of the Jail by midnight, the petitioner 
shall not be detained as directed by tins 
Court, and he shall be sec at liberty 
at midnight ” 

3 The same day a wireless message was 
received by the Superintendent, Tihar 
Genbal Jail from the District hlagistrate, 
Lucknow It stated 

** Habeas corpus Petition No 315 of 
1970 dated 28th March, 1970 Shn 
'Raj Narain, M P remanded to further 
jtok custody upto ist Sqjlem’oCT, 
September, 1970) under orders of Oty 
Magistrate Lucknow dated 28tli August, 
1970 Note in the Jail IVarrant and 
i^orm him ” 

4 The following day the message was 
corrected to read September, tenth instead 
of September first Hie City Magistrate, 
Lucknow also telegraphed to the Supenn- 
tendent, Tihar Central Jail, the following 
message 

** Reference Habeas corpus Petition 
No 3150 f 1970 dated 28th August, 
1970 Time (sic) (Time Six^) P M Shn 
ILy Narain, M P remandea to further 
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jail custody tipto September Ten, 
Nineteen Seventy. Note in the jail 
warrant and inform him.” 

Simultaneously this Court -was informed 
by District Magistrate that remand of 
Afr. Raj Narain, M.P. was extended to 
lOth September, 1970, by tlie City Magis- 
trate. 

5. ’ Mr. Rajnarain made an application 
in the nature of a habeas corpus petition 
stating that the remand orders ivere com- 
municated to him on die morning of the 
29th and tlrerefore his detention after 
midnight of 28th was illegal and unsuppor- 
ted by any order of remand. Further, 
that in any case, as he was remanded 
behind his back, his remand is illegal and 
he is entitled to be released. Tlte ques- 
tion is whether the custody of Mr. Raj 
Narain became illegal at midnight pf 
28th August, 1970. In otu" opinion it did 
not. 

6. Mr. Raj Narain’s counsel relied 
upon the case reported in In ic Venkata- 
Taman\ where it was held that an illegality 
'vas committed by a Magistrate in 
remanding a prisoner without having him 
before him and asking him whether he 
wished anybody to represent him and 
giving him an opportunity of showing 
cause why he should not be further 
remanded. The ruling restates, what 
Was said in an old case reported in 
■^nymous^, where it was ruled that just as 
commitment required the presence of a 
prisoner, so did recommitment. The 
earlier case contains no discussion and its 
opinion stated on a reference by the 
Magistrate. 

7* Inihzm Narain Singh v. State oj Delhi^, 
It Was ruled that an adjournment required 
^ order in writing and so did an order 
a* The case dealt with an 

^joumment under section 344 
wde of Criminal Procedure and as 
there was nothing to sho^v that the Magis- 
had made an order remanding 
he prisoner to custody, the detention ivas 
old to have become illegal. In that 
the last order by the Magistrate 
Adjourning the case, ^vas made on gth 


<1948) Mad. 279 : (1947) 2 M L.J 
2 &49CrX.J.41. 

2 2 Weir 209. 

4- (1953) S.C.R. 652 : (1953) S.CJ. 326, 


Mai*ch, 1953, but there was no order o^ 
remand. "Ilie only order was an endorse- 
ment on the warrant “Remanded to 
Judicial (sic) till nth March, 1953”. 
This wan ant tvas not produced earlier 
and there was nothing on the Court’s 
record to show an order of remand. All 
that the Court had done was to adjourn 
the case. This Court refused to take 
notice of the warrant produced after the 
Court rose for the day because it was not 
produced earlier and there was no order 
on the Court’s record showing a remand. 
The detenus were, therefore, set at liberty. 


}. The facts here are different from the 
case cited. Mr. Raj Narain did not 
.vant bail or seek to appear by counsel. 
He complained of nothing except his 
letention which he described as illegal 
or the technical reason that he v^s not 
produced before the Magisttate. If he 
ivanted bail he could have asked us as he 
.vas in our custody. There is nothing in 
the law which required his personal 
presence before the Magistrate berause 
hat is a rule of caution for Magistrates] 
before granting remands at the 

the police. How^ever, even if it be 
iesirablefor the Magistrates 
prisoner produced before 

penmi, WlOT 

,S tramfe^d 0 a mpe ^ 
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be released. ...tend the 

er detention and terminous with 

land. the Magistrate, 

remand ordered by ofl 

the Magistrate “"^^^^s^he^rder to 
land and immediate custody 
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9 There is no reason %\hy we should 
order the release of Mr Raj Naram when 
we are satisfied that he is held on a 
proper remand by a Magistrate and there 
are no circumstances justifying release 
by us To expect the Magistrate to do 
more under section 344 of the Code in 
such cncumstances is to expect an impossi- 
bility from him and the law docs not 
contemplate an impossibility Indeed, 
similarly courts trying cases may find it 
necessary to order a remand m the absence 
of an accused, e g , when an accused is so 
seriously lU that the trial has to be 
adjourned and he cannot be brought to 
Court and in such case the order made 
without production of accused m Court 
wU not be invalid 

10 Prisoners who are under trial, are 
brought before this Court on rule Bin 
and are kept m custody of this Court 
This is a transferred custody on behalf of 
the Magistrate The Magistrate cannot 
recall the prisoner from our custody by 
his order and he is only requirw to 
intimate to the jail authoncies, the prisoner 
and this Court that the original remand 
has been extended while adjourning the 
case Tlui is sufficient compliance with 
the requirements of law in such special 
circumstances 


11 It was for these reasons that we held 

the present custody to Mr Raj Naram 
pending the decisions of his mam petition 
to be proper and rejected the applica- 
tion for his instant release 


Vatdudingam, J —(On behalf of Shelai, J , 
and hunsclf) — ^Ve regret our inability 
to agree with the order just pronounced 
by the learned Chief Justice with regard 
to the validity of the remand order dated 
28th August, 1970, in question We 
now proceed to gi\e our reasons for such 
disagreement 


13 In this petition for habeas corpus 
the i«titioner prays for immediate rel^e 
on the ground that the remand order 
^ted 28th August, 1970, passed by the 
wty ftlagutrate, Lucknow is invalid and 
ttot his detention afier the midnight 
« the 28th August 1970, is illegal 
He furdier attacks his detention on the 
ground that it is contrary to the directions 
givenfay*jsCourton28th August, 1070. 
*n Writ Petition No 315 of 1970 » ^ 


[1571 

14 The circumstances leading to fiie 
filing of the present petition may be briefly 
stat^ thus The petitioner has already 
filed a Writ Petition No 315 of 1970 for 
habeas corpus challenging his arrest on 
2olhAugust, 1970, andhis detention in the 
District Jail, Lucknow He raised vanouj 
grounds against the legality of his arrest 
and detention and pray^ for being 
released forthwith He ako prayed for 
striking down certain sections of die Cn 
mmal Procedure Code as violatne of the 
Constitution The City Magistrate, 
Lucknow in his counter-afiidavit has 
stated that he had issued the warrant 
for the arrest of the petitioner under sec- 
tions 107 and 1 12, Criminal Procedure 
Code, and that when the petitioner \/zs 
produced before him on 20th August, 
1970 at 9 A M he orally explained to the 
petitioner the contents of the notice under 
section 112, Criminal Procedure Code, a 
copy of which had already been served on 
him, and that the petitioner filed a lengthy 
reply thereto It is further stated by^ the 
City Magistrate that as the petitioner 
did not make any application for being 
released on bail during pendency of the 
inquiry, he was remanded to jail The 
City hfagistrate has also maintained that 
the proceedings initial^ against the 
petitioner are legal and valid and the 
provisions of the Oiminal Procedure 
Code challenged by the petitioner arc also 
vabd The contentions raised by the 
parties m this writ petition are p«dmg 
adjudication by this Court But it may 
be stated that the order of remand 
passed on 20th August, 1970, was effective 
till 28th August, 1970 

15 In Wnt Petition No 315 of 1970 
the petitioner impleaded the State of 
Uttar Pradesh the District Magistrate, 
Lucknow, the Superintendent, District 
Jail,iLuc^ow and the Union of India as 
respondents On aist August, lQ^o, when 
the said writ petition came up for prelimi 
nary heanng this Court directed “issue 
of rule nut returnable on 25th August, 
1970“ and further ordered that the pcti 
tioner was to be produced before the 
Court on that day The petitioner 
accordingly was transferred from the 
Distnet Jail Lucknow, to the Central 
Jail, Jsew Delhi for bemg produced before 
tins Court He was produced in dm 
Court on the 25th, 26th and 27th August, 
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1970, On 27th August, 1970, tixis Court From that order the following points 
passed the ' following order : emerge : 


“ Sliri Raj Narain’s petition is not to 
be listed tomorrow and he is not to be 
produced in Court tomorrow. He naay, 
however, be kept in Delhi.” 

16 . Though tlie State of Uttar Pradesh 
appeared before us tlirough Counsel on 
27tli August, 1970, when the above order 
was passed, it uns not brought to our 
notice that the remand order passed by 
the City Magistrate, Lticknory, on 20t]i 
August, 1970, ivas expiring by midnight of 
a8th August, 1970, nor were any directions 
in that connection sought for from this 
Court at that time. It rvas only on 28th 
August, 1970, at 4 p.M, when die Court 
was about to rise for the day that a letter 
of the Superintendent, Central Jail, New 
Delhi of the same date, received by die 
Assistant Regisb'ar of diis Court, seeking 
^rections regarding detention of the peti- 
tioner, was brought to our notice. That 
letter has been set out by the learned 
Chief Justice in his order. It is clear from 
that letter that the judicial remand of the 
petitioner ordered by the City Magistrate, 
Lucknow ivould expire on that day and 
orders uerc solicited whether die peti- 
tioner is to be detained furdier under 
orders of this Court or whether his further 
^dicial remand is to be taken from the 
City Magistrate, Lucknow. 

17 . When a person under detention has 
coiUe with a grievance that his detention 
IS illegal and invalid and seeks a writ of 
h^eas corpus and is produced before 
•his Court, the prisoner comes direedy 
•fflder the custody of this Court. But no 
orders would be passed by this Court 
which would have the effect of detaining 
2 prisoner beyond the period of detention 
3 'ready^ ordered and which order is 
ooftiplained off. In an appropriate case, 
•^^ng the operation of the detention 
order under challenge, this Court may 
. ^0 the prisoner on bail or otherwise 
^luier with or without conditions, pend- 
I?? adjudication of his giievance by 
Court. 

18 . On the letter of 28th August, 1970, 
■fViv ^^P^^'i^Jondent, Central Jail, New 
•h*) this Court made an order on die 
day which has been set out in full 
‘he order gf the learned Chief Justice, 


(i) Mr. Raj Narain was remanded to 
the custody to which he belongs, 
namely, the U.P. authorities; 

(h) The U.P. authoiities were at liberty 
to take the petitionei to Lucknow 
pending fixation of the furthei date for 
the hearing of his wit petition. 

(in) If the Superintendent of the 
Central Jail, New Delhi, does not 
receive the fresh order of lernand by 
midnight of 28di August, 1970, the 
petitioner should not be detained as 
diiected by this Court and that he 
should be set at liberty at midnight. 


19 At this stage it may be stated that 
f the respondents in Writ Petition No. 315 
if IQ70, who ivere represented by counsel, 
lad bi ought to our notice on 27th August, 
IQ70 (when this Writ Petition was adjom- 
aed to a later date) that die remand order 
if the City Magisti-ate was expiring on 
28th August, 1970, 

hinn<! diis Coimt would have, on that 
date ’itself, passed an older similar Jo ^e 
one which ws actually passed m the 

necessary. 


, However, the nm 

titioner was not Magistrate. . 

oduced Centml Jail, 

City Magistrate, 

Idi August, 197 ' , orders have been 

agust, .97?- E;* KriSm«l Chief 

zored in the ordei Of 


• Rv tl^e W order, which is 
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detenhon is illegal He has attadced 
his detention after midnight of 28th 
August, 1970, as illegal and contrary to 
the directions gi\en by this Court He 
has stated that no orders of remand were 
communicated to him before midnight 
of 28th August, 1970, and that the t>^o 
remand orders are quite inconsistent vnth 
each other The more serious ground of 
challenge m respect of the remand orders 
IS that they are illegal as they have been 
passed b> the City Magistrate without 
his being produced before the City 
Alagistrate and behind his back 

22 On 31st August, 1970, this Court 
issued a notice to the Superintendent, 
Central Jail, New Delhi, to produce 
before the Court on ist September, 1970, 
the vsarrants under v\hich ‘ Mr 
Narain is presently detained ” On 1st 
September, 1970, on behalf of the jail 
authorities, the wireless message received 
on 28th August, 1970 and the telegram 
of 29th August, 1970 v\ere brought to our 
notice 

23 As vse were inclined to hold that the 
remand orders had not been passed 
according to law and in consequence 
the further detention of the petitioner was 
illegal this Court passed on the same 
day the following orders 

“ By majority, we hold that the custody 
of Mr Naram is valid and that he 
IS not entitled to release on his fresh 
pctiuon W'e shall give our reasons 
later ” 

24 The petitioners grievance that the 
two orders passed b> the City Magistrate 
on 28th and 29th August, 1970 are incoD' 
sistent, has considerable force It is 
strange that a remand order extending 
the petitioner’s custody upto ist Septem- 
hcr, 1970, was followed within hours by 
another order extending it to a stiU further 
period up 10th September, igyo There 
is nothing to show why this became 
necessary Puma Jane it looks as if the 
Magistrate had not judicially applied his 
mmd on the question of how long Ac 
petitioners custody should be extended 
Pxvna Jane, it would also show that the 
magistrate was passing an order of remand 
in a mechanical manner without even 
considering the period for whidi hu 
remand ordet? are to have effect This 


cert a inly showrs non-appli cation of judicial 
mind e\ en where the personal liberty of a 
citizen is involved 

25 But we arc not prepared to rest 
our decision on the above circumstance 
alone The petitioner has further stated 
m his petition that he received intimation 
only m the morning of 29th August, 1970 
about the order of remand passed by the 
City \lagistrate, Lucknow If the City 
hfagistrate was m law entitled to pass 
an order of remand on 28th August, 1970, 
without the person detained being pro- 
duced before him, the mere fact that 
It was made known to the petitioner in 
the morning of a9th August, 1970 may 
not male the order of detention invahd 
But we are upholding the contention of 
the petitioner that the City Magistrate had 
no power to pass an order of remand 
without the person m detention being 
produced before him, and as such the 
order passed on 28th August, 1970 is 
illegal, irrespective of the time as to 
when a was made known to the petitioner 

26 Now coming to the question of the 
legality of the order passed by the 
Klagistrate remanding the petitioner in 
detention, without his being produced 
before him, it 1$ necessary to refer to 
certain provisions of the Criminal Pro- 
cedure Oxle Such a question came up 
before this Court in Tlangdmgliana v 
State cj Assam^, but was not decided as it 
wax not necessary in that case to do so 

27 The Criminal Procedure Code con- 
templates the period for which a person 
can be detain^ in custody pnor to the 
commencement of an inquiry or trial and 
that is broadly divided into two stages 
The first stage is the maximum period of 
24 hours (See section 61, Cnminal Pro- 
cedure Code) For this period the police 
have the power to detain a person during 
investigation Under Article 22 (2) of 
the Constitution, hmvever, every ^rson 
who 15 arrested and detained m custody 
shall be produced before the nearest 
magistrate within a period of 24 hours 
of such arrest excluding the time men 
tioned therein and no such person shaU 
be detained m custody beyond the said 
period without the authority of the magis- 


1 WP No 171 of J569 deeded on ?JlI» 
September 1969, 
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trate. If the investigation cannot be 
completed within 24 hours, the person 
arrested and detained in custody must 
be fonvarded to the nearest magistrate as 
provided under section 167 (i), Criminal 
Procedure Code, Under section 167 (2), 
when an accused person is so for\varded, 
the magistrate, whetlier he has or has no 
jurisdiction to try the accused may 
authorise the detention of the accused in 
such custody as he thinks fit for a term 
not exceeding 15 days on the whole. 
This is the second stage of detention for 
15 days. If the magistrate to whom the 
accused has been fonvarded lias no juris- 
diction to try the case or commit it for 
trial, and if he considers further detention 
unnecessary, that magistrate has to for- 
ward the accused to the magistrate having 
such jurisdiction. Under section 167 
(3) the magistrate authorising detention 
in the custody of the police is bound to 
record his reasons for so doing. 

28 . But the fact to be noted in section 


referred to the fact that the City Magis- 
trate has in his counter-affidavit in Writ 
Petition No. 315 of 1970 stated that the 
petitioner did not offer any bail during 
the pendency of the inquiry in which 
case section 344 squarely applies. Sec- 
tion 170, Criminal Procedure Code, also 
refers to the accused undei custody being 
forwarded to a magistrate empowered to 
take cognizance of the offence upon a 
police report. This section also insists 
upon the production of the accused 
before the magistrate. 

30 . A remand under section 344, Criminal 
Procedure Code, is to be distinguished 
fiom a remand under section 167 (2), 
Criminal Procedure Code. Section 344 is 
more general than section 167 (2). But 
section 344 itself contains the limitations 
foi passing an order of remand under 
that piovision. Section 344 gives power 
to the Court to postpone or adjourn 
the inquiry or trial under the circums- 
tances and in the manner indicated 


167 (2) is, that the accused who is sus- 
pected or alleged to have committed 
an offence and who has to be tried by a 
Court has to be fonvarded to the nearest 
magistrate w'hether he has jurisdiction to 
dy the case or not. For the purpose 
of enabling the Police to complete the 
investigation, the magistrate before ^vhom 
the accused is so produced has got power 
to authorise the detention of the accused 
for the maximum period mentioned there- 
m* If the aforesaid magistrate considers 
twher detention unnecessary, the accused 
has to be forwarded to the magistrate 
having jurisdiction. Before both the 
magistrates referred to in this sub-section, 
production of the accused is essential, 
■^d tlus is the position in respect of a 
Porson against whom the commission of 
an offence is alleged. 

It may happen that the 15 days 
e ention ordered under section 167 (2) is 
0 found sufficient for completing the 
vestigation. It could not have been 
ontemplated by the Legislature that 
d.er such circumstances the arrested 
^i^on must be released. Therefore it 
ust have made provisions for continuing 
^ apested pierson’s detention after 15 
ys in suitable cases, and there is no pro- 
®mn pemutting further remand barring 
p contained in section 244, Criminal 
^""ocedure Code. We have, already 


therein. The first proviso to section 344 
states that no magistrate shall remand 
an accused person to custody under that 
section for a term exceeding 15 days at a 
time. The accused is entitled to parti- 
cipate indie inquiry or trial and he will 
be present before the Court concerned 
and it is in his presence that the order of 
remand under the first proviso will be 
made by the Court or magistrate con- 
cerned. The accused being present at 
the inquiry or trial before a magistrate or 
Court, in our opinion,' it is implicit in 
section. 344 thst tlie order of remand 
under the first proviso has to be made in 
his presence. 

31 . The matter can be considered from 
another aspect. We have already stated 
that even in respect of any accused imo is 
alleged to have committed _ an offence 
and with reference to which 
investigation is being conducted by the 
police, the production of the accused 
before the magistrates mentioned in sec- 
tion 167 (2), Criminal Procedure Code, 
is absolutei; essential for the puipose 
of the police obtaining the necessary ordem 

for detaining the accused, _ beyond the 

period of 24 hours refemd to scc- 

^iminal Procedure Code. U^er sec 
Sn 344, Criminal Procedure Code, i^ffiich 
deals with inquiry or trial in respe 

an offence alleged to have been committed 
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by an accused, tfac remand order under 
the proviso is to be passed m the presence 
of the accused In this case even accord- 
ing to the averments made by the City 
h^gistrate in his counter affidavit in 
Writ Petition No 315 of 1970 the peti 
tioner had been arrested on the basis of a 
•warrant issued by him under sections 107 
and 1 12, Criminal Procedure Code and 
that the petitioner did not offer to be 
released on bail pending the inquiry 
A reading of section 107, Criminal Pro- 
cedure Code, tviU clearly show that the 
inquiry referred to by the City Magistrate 
with reference to the petitioner is not in 
respect of an offence alleged to ha\e been 
committed already, but is only for the 
purpo.e of deciding whether action is to 
be taken for prevention of the offence 
referred to therein When an accused 
who is alleged to have committed a crime 
has to be produced, before the magis- 
trate when an order ot remand is passed 
under section 344, Criminal Procedure 
Code, m our opinion, it stands to reason 
that a person who has not committed 
any offence but is only sought to be pro- 
ceeded against under Chapter VIII, 
Gnminal Procedure Code, and is proposed 
to be detained, must be before the Court 
at the time when the latter passes an order 
of remand under section 3^4, Criminal 
Procedure Code 

32 ^Ve will nmv refer to the case law 
on this aspect Jn (1S67} 2 {KCTrj409 the 
Madras High Gouit lud to answer a 
reference made by a magistrate whether a 
person has to be placed t^fore a magistrate 
on each occasion of fresh remand being 
given The names of the parties are not 
given in the Report In High Court 
proceeding dated loth June, 1867 it js 
stated as folloi\s 

“The High Court observe that to 
remand is to re-commit to custody and 
that a magisterial commitment requir- 
ing the presence of the prisoner, the 
recommitment of the prisoner also 
requires that presence ’ < 1 

33 *11113 decuion was given under section 
344 of the Criminal Procedure Code as it 
then stood 

34 In Crou-n \ Shera and othen^, it 
was held that it was illegal to remand a 


pcKon on the application of the police* 
when the prisoner is not produced m 
Court ' 

35 In Rt MR \ enkataramin and others^ 
a Division Bench of the Madras Hig^i 
Court had to consider the legality of a 
remand order passed by the magistrate 
under sections 167 and 344, Criminal 
Ptoadurc Code, without the prisoners 
having been produced before him In 
dcabng with this question the High Court 
observes at page 281 as follows 

“ It docs seem certain that 

an illegality was committed by the 
Magistrate in issuing an order of 
remand without having the prisoners 
produced before him and asking them 
v^hether they wished anybody to 
represent their cause and giving them 
an opportunity of showing cause why 
they should not be further remanded 
We trust that the Sub-Magistrate 
issued this order through oversight and 
because as he later said, the prisoners 
were at Trichinopoly and he did not 
have much notice that a lequest for a 
further remand would be made 
However that may be, v\e agree with 
the learned Counsel for the petitioners 
that an illegality involving a breach 
of the provisions of the Criminal Px<> 
cedure Code was committed , and 
we trust that our order will sene as a 
warning to the Magistrate not to 
repeat this illegality “ 

36 In Ram Hara^an Stngh v The State of 
Delhi and others*, this Court had to deal 
with the validity of the detention of an 
accused Even at the outset we may 
state that in that decision, this Court 
wras dealing with a case where no 
of the magistrate remanding the accused 
to custody was placed before this Court 
Therefore on facts that case stands on a 
different footing, but the pnnciple laid 
down by that decision, in our opmion, 
IS apposite At page 654 this Court 
observes as follows 

" This Court has often reiterated before 
that those who feel called upon to 
deprive other persons of tbeu- persona! 
liberty in the discharge of what they 

1 I LJt (1548) Mad 279 (1947) 2 MLJ 

^ (1953) S CR. 652 (1953) SCJ 326 


1 (1857) P R Judicial 72. 
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conceive to Tae their duty, must strictly 
and scrupulously observe the forms 
and rules of the law.” 


37 . It wll be noted that this Court has 
emphasised that when the personal liberty 
of a person is sought to be lestricted or 
curtailed, rules of that law as well as 
the forms must be scrupulously observed. 

38 . More recently the Delhi High Court 
in the decision reported in Ram Rishi 
Ami V. Delhi Administration, Delhi and 
ethers^, had to deal with the legality of 
an order of remand passed by the magis- 
trates without the accused being 
produced before them. There were cer- 
tain other illegalities pointed out in that 
judgment. The learned Chief Justice has 
held in tliat decision that passing 
of remand order behind the back of an 
accused, is illegal. In the judgment of 
the Delhi High Court there is no 
reference to the decisions cited by us 
earlier except the decision of this Court 
in Ram Jdarain Stngh v. The State of Delhi 
ond otkers\ 

39 . From the decision of this Coimt, 
referred to above, it is clear that the 
authorities seeking to curtail the liberty 
of a subject must strictly and scrupulously 
observe the forms and rules of the law. 
The various provisions of the Criminal 
Procedure Code, referred to by us, as 
^0 the decisions quoted above lead to the 
conclusion that the accused must be 
present before the mag^istrate or Court 
when an order of remand is passed In 
fact the decisions quoted by us clearly lay 
down that an order of remand passed 
without the accused being produced, is 
uiegal. We are in agreement with those 
decisions. 


It stands to reason that an order 
remand wiU have to be passed in tl 
presence of the accused. Otherwise tl 
position will be that a magistrate < 
tirt will ijg passing orders of reman 
ecnanically without having heard tl 
for a considerably long timi 
wb ^t^cused is before the magistral 
cn a remand order is being passed, 1 
Q j representations that no reman 
- ^^°uld be passed and also oppo: 
— y ^ove for a further remand. F< 

2 fioS Times 126. 

• 11953) S C.R. 652 : (1953) S.C.J. 326. 

S CJ~31 


imtance he may rely upon the inordinate 
delay that is being caused by the pro- 
secution in the matter and he can attempt 
to satisfy the Court that no further remand 
should be allotved. Again it may be 
that an accused, on a former occasion may 
have declined to executive a bond for 
getting himself released ; but on a later 
occasion when a further remand is being 
considered, the accused may have re- 
considered the position and may be 
willing to execute bond, in which case a 
remand order will be totally unnecessary. 
The fact that the person concerned does 
not desire to be released on bail or that 
he can make written representations to the 
magistrate are, in our opinion, beside the 
point. For instance, in cases where a 
person is sought to be proceeded against 
under Chapter VIII of the Criminal 
Procedure ( 3 ode, it would be open to him 
to represent that circumstances have 
materially changed and a further remand 
has become unnecessary. Such an oppor- 
tunity to make a representation is denied 
to a person concerned by his not being 
produced before the magistrate. As the 
magistrate has to apply his judicial mind, 
he himself can take note of all relevant 
circumstances when the person detained 
is produced before him and decide whether 
a further remand is necessary. AU these 
opportunities will be denied to an accused 
person if he is not produced before the 
magistrate or the Court ivhen orders of 
remand are being passed. 


It is no answer that the petitioner 
IS brought to New Delhi under the 
iers of this Court and hence the City 
agistrate had to pass the remand 
iCT at Lucknow. We have already 
mtioned that no representation was, 
ide nor any directions asked on 27th 
igust 1970, on behalf of the respon- 
ats when Writ Petition No. 315 of 
70 was adjourned. Under orders of 
th August, 1970, this Court released 
“ petitioner from its custody and res- 
ed him to the original custody and 
m permitted him to be taken to 
:cknow, pending feation a fresh 
te of hearing of his case. The Uter 
idesh authorities concerned d>d not 
ail themselves of the opportunity to 
'6 him back to Lucknow for being 
Suced before the magistrate con- 
ned.' On the other hand, they were 
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content to have an order of remand 
of the prisoner in New Delhi passed by 
the magistrate sitting m Lucknow Su^ 
an order, as we have held is illegal and 
hence the detention of the petitioner on 
the authority of such an illegal order of 
remand is also illegal Such a situation 
has been brought by the Uttar Pradesh 
authorities for which they have to thank 
themselves 

42 In the result we hold that the orders 
of remand dated sSth and 29th August, 
1970 passed by the City hlagistmte, 
Lucknow, are illegal We further hold 
that the detention of the jictitioncr in 
the Central Jail, New Delhi, after the 
midnight of aSdi August, 1970 on the 
authority of the illegal orders of remand 
IS also illegal In consequence the peti- 
tioner should be set at liberty forthwith 
The writ petition is allowed 

V K — PeUtion dismused 

THE SUPREME COURT OF INDIA 
(Onginal Jurisdiction ) 

Present — Af Hidcnstullah^ C J , 
J AI Shelai, G K Miller, C A Vautui- 
lingam and A JV Ray, JJ 

E A Abbas PtUhvier* 

V 

The Umon of India and another 

Respondet^ 

(A) CmmalographAet^XXXVIIoJisyi) as 

amended by Act (ill 0/ 1959), (2) 

— Consiituluin oj India (1950), Articles 14 
and ig (i) (a ) — Treatment oJ motion pielure 
diferentlyjrom other Jams of art and elasst/y- 
tng them into ‘U' films and A films — Validity 
— Censorship ifjastijied under our Constitution 
It has been almost universally recognised 
that the treatment of motion pictures 
must be different from that of other 
forms of art and expression This arises 
from the msUnt appeal of the motion 
picture. Its versatibty, realism (often 
surrealism), and its co-ordination of 
the visual and aural senses The art 
of the cameraman, with trick photo- 
graphy, vistavision and three dimensional 
representation thrown m, has made the 

•W P No 491 of 1969 


cinema picture more true to life thag 
even the theatre or indeed any other form 
of representative art The motion pic 
ture is able to stir up emotions more 
de^Iy than any other product of art 
Its cfTccl particularly on children and 
adolescents 15 very great since their 
immaturity makes them more willing!) 
suspend their disbelief than mature men 
and women They also remember the 
action in the picture and try to emulate 
or imitate what they have seen There- 
fore, classification of films into two cate- 
gories of ‘U’ films and ‘A’ films is a 
reasonable classification It is also for 
this reason that motion pictures must be 
regarded differently from other forms of 
speech and expression A person reading 
a book or other writing or hearing a 
speech or viewing a painting or sculpture 
IS not so deeply stirred as by seeing a 
motion picture Therefore the treat- 
ment of the latter on a different footing 
1$ also a valid classification [Para as ] 

Cansorship in India (and pre-eensonbip 
IS not different in qu^iry) has fulljusti 
fication m the field of ethibition of 
cinema films Censorship of film includ- 
ing prior restraint 1$ justified under our 
Constitution [Para 44 J 

(B) Ctnerruslogropk Act (XXXVII of 1952) 
os amended by Act (III if t 959 ), section 5 B 
(2) — Validity — Directions issued under by 
Central Government— If void for vagueness— 
"Void for vaguenesf* doctrine evolved by 
American Courts — Applieability m India — 
Flaw in the directions issued under section 5 B 
(2) and necessity for certain safeguards tnds- 
ceded 

It cannot be said as an absolute principle 
that no law in India wiU be considered 
bad for sheer vagueness There is ample 
authority for the proposition that a law 
affecting fundamental rights may be so 
considered The real rule is that if a law 
IS vague or appears to be so, the Court 
must try to construe it, as far as may be, 
and language permitting the construction 
sought to be placed on it, must be in 
accordance with the intention of the 
Legislature Thus if the law is open to 
diverse construction, that construcuon 
which accords best with the intention of 
the Legislature and advances the purpose 
of legislation is to be preferred \Vhcre, 
however, the law adnuts of no such 


7Ath September 1970 
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construction and the persons applying it 
are in a boundless sea of uncertainty and 
the law prima facie takes away a guaran- 
teed freedom, the law must be held to 
offend the Constitution. Tliis is not 
application of the doctrine of due process 
of the American Courts. The invalidity 
arises from the probability of the misuse of 
the law to the detriment of the individual. 
If possible, the Court instead of striking 
down the law may itself draw the line of 
demarcation where possible but this effort 
should be sparingly made and only in the 
clearest of cases. [Para. 49.] 

Judging the . directions issued by the 
Central Government under section 5-B (2) 
from this angle, they cannot be said to 
be vague at all. The general principles 
which are stated in the directions seek to 
do no more than restate the permissible 
restrictions as stated in clause (2) of 
Article 19 of the Constitution and section 
5-B (t) of the Cinematograph Act. 

[Pura.50.] 

But what appears to be the real flaw in 
the scheme of the directions is a total 
absence of any direction which would tend 
to presen’c art -and promote it. The 
artistic appeal or presentation of an 
episode robs it of its vulgarity and harm 
and this appears to be completely for- 
gotten. Neither the Parliament nor the 
Central Government . has separated the 
artistic and the socially valuable from 
that which is deliberately indecent, ob- 
scene, horrifying or corrupting. They 
have not indicated the need of society and 
the freedom of the individual. They 
have thought more of the depraved and 
less of the ordinary moral man. 

[Paras. 51 & 54.] 

Jhus,^ although the directions are not 
defective in so far as they go, directions to 
emphasize the importance of art need be 
'^“ttded. [Para. 55.] 

Further^ certain safeguards, such as fix- 
tnije-liuiit for decision of the 
authorities censuring the films and pro- 
mg for an appeal to a Court or to 
^mdependent tribunal and not to the 
. r ^vemment as is done in section 
be introduced. (The need 
ded k ^ procedural safeguards wns conce- 
jk l^he Solicitor-General w'ho stated 
'^veriunent would set on foot 
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legislation to effectuate them at the 
earliest possible opportunity.) [Para. 9.J 

Petition under Article 32 of the Consti- 
tution of India for enforcement of the 
Fundamental Rights. 

^ ^ ^rid S. C. AgarwalOf 

Advocates of Mjs. Ramamurthi & Co., 

3 ' Francis and 
Mus. S. Chahravarti, Advocates, for Peti- 
tioner. 

Miren De, Attorney-General for India and 
Jagadish Swamp, Solicitor-General of 
India [J. M. Mukhi, R. K Sachthey 
and B. D. Sharma, Advocates, with 
them), for Respondents. 

The Judgment of the Court was delivered 
by 

Hidayatullah, C.J. — ^Tliis petition seeks a 
declaration against the Union of India 
and the Chairman, Central Board of 
Film Censors, that the provisions of 
Part II of the Cinematograph Act, 1952 
together with the rules prescribed by 
the Central Government, 6th February, 
i960, in the purported exercise of its 
powers under section 5-B of the Act are 
unconstitutional and void. As a conse- 
quence the petitioner asks for a wit of 
mandamus or any other appropriate writ, 
direction or order quashing the direction 
contained in a letter (Annexure X) 
dated 3rd July, 1969 for deletion of certain 
shorts from a documentary film entitled 
‘A Tale of Four Cities’ produced by him 
for unrestricted public exhibition. 

2 . The petitioner is a journalist, play- 
wright and writer of shoit stories He 
is' ako a pioducer and director of cine- 
matogjaph films. He was a member of 
tlie Enquiry Committee on Film Censor- 
ship (1968) and is a member of the 
Children’s Film Committee. He has 
produced and/or directed m^y ^ 
some of which have been weU-received 
here and abroad and even won awards 
and prizes. 

Tire petitioner produced in 1968 a 
tcumenl^' film in 2 reels (running 
time 16 minutes) called a Tale oj Jour 
Cities In this film he puiported to 
cMt the luxurious life of the nch in 
Se four cities of Calcutta, Bombay, 

SSe'C* a„ri.boSr help » build 
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lieautifiil ciUes, factories and other indus- 
trial complexes The film is in black and 
■white and is silent except for a song ^vhlch 
the labourers smg while doing work and 
some background music and sounds for 
stage effect The film, m motion 
sequences or still shots shows contrasting 
scenes of palatial buildings, hotels and 
factories — evidence of the piospenty of 
a feiv, and shanties, huts and slums — 
evidence of poverty of the masses These 
scenes alternate and in between are odxcr 
scenes showing sweating labourers work- 
ing to build the former and those show- 
ing the squalid private life of these 
labourers Some shots mix people riding 
in lush motor-cars with rickshaw and 
handcart pullers of Calcutta and hfadras 
In one scene a fat and prosperous cus- 
tomer is shown nding a rickshaw which 
a decrepit man pulls, sweating and pan- 
ting hard In a contrasting scene the 
same nckshaw puller is shown sitting m 
the rickshaw, pulled by his former cus- 
tomer This scene is the cpitomisation 
■of the theme of the film and on view are 
the statues of the leaders of Indian 
Freedom Movement looking impotcmly 
from their high pedestals m front of 
palatial buildings, on the poverty of the 
masses On the boulevards the nch 
drive past in limousines while the poor 
pull rickshaw or handcarts or stumble 
along 

•4 There xs included also a scanning shot 
of a very short duration, much blurred 
by the movement of the photographer’s 
camera in which the red light district 
of Bombay is shown with the inmates of 
the brothels waiting at the doors or 
■windows Some of them wear ahbre- 
■viated skirts showmg bare legs up to the 
inecs and sometimes a short way above 
them This scene was perhaps shot from 
a moving car because the picture is 
unsteady on the screen and under exposed. 
Sometimes the inmates, becoming aware 
of the photographer, quickly withdraw 
•themselves The whole scene barely 
lasts a minute Then we see one of the 
-inmates shutting a window and after- 
wards we see the hands of a woman 
holding some currency notes and a male 
hand plucking away most of them leaving 
only a very fetv in the hands of the female 
The two actors are not shown The 
su^estion in the first scene is that a 


customer is bemg entertained behind 
closed shutters and in the next sequence 
that the amount received is being shared 
between the pimp and the prostitute, 
the former taking almost the whole of 
the money The sequence continues and 
for the fust time the woman who shut 
the window (is) again seen She sits at the 
dressing table, combs her hair, glances 
at two love birds m a cage and looks 
around the room as if it were a cage 
Then she goes behind the screen and 
emerges in other clothes and prepares 
for She sleeps and dreams of her 

life before she took the present path 
The film then passes on to its previous 
theme of contrasts mentioned above, 
often repeating the earlier shots in juxta 
position as stills There is nothing else 
m the film to be noticed either by us or 
by the public for which it is intended 

5 The petitioner applied to the Board 
of Film Censors for a ‘U’ certificate for 
unrestricted exhibition of the film He 
received a letter (30th December, 1968) 
by which the Regional Officer informed 
him that the Examimng Committee and 
the Board had prevwondly come to the 
conclusion that the film ^vas not suitable 
for unrestricted public exhibition but was 
suitable for exhibition restricted to adults 
He was given a chance to make lepre 
sentations against the tentative decision 
within 14 days Later he was informed 
that the Rcvismg Committee had reached 
the same conclusion He represented 
by letter (i8th February, 1969) eiqilaiaing 
the purpose of the film as exposing the 
mqiloitation of man (or woman ) by man 
and the contrast between the very rich 
fcv» and vbe very pcpor masses He clavtn 
ed that there was no obscenity in the film 
He was informed by a letter (26th 
February, 2969) that the Board did not 
sec any reason to alter its decision and 
the petitioner could appeal within 30 
days to the Central Government The 
petitioner appealed the very next day 
On 3rd July, 1969 the Central Govern- 
ment decided to give a ‘U cerufirafe 
provided the folUowing cuts were made 
in the film 

“Shorten the scene of women in the 
red light district, deleting specially 
die shot showing the closing of the 
window by the lady, the suggestive 
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shots of bare knees and the passing of 
the currency notes.” Dir. IG (iii) 
(b) (c); IV.” 

The mystery of the code numbers at tlic 
end was explained by a letter on 23rd 
July, 1969 to mean this : 

“I. It is not desirable that a film shall 
be certified as suitable for public 
exhibition, either unrestricted or restric- 
ted to adults which 

***** 

G (iii) (b) and (c) deals tvith the rela- 
tions benveen the sexes in such a 
manner as to depict immoral traffic in 
women and soliciting, prostitution or 
procuration. 


have clear guidance in advance in the 
matter of censorship of films even if 
the law of pre-censorship be not violative 
of the fundamental right, 

8. Wlien the matter came up for hear- 
ing the I petitioner raised four points: 
(a) that pre-censorship itself cannot be 
tolerated under the freedom of speech and 
expression, [b) that even if it were a 
legitimate restraint on tlie freedom, it 
must be exercised on very definite prin- 
ciples which leave no room for arbitrary 
action, (c) that there must be a reason- 
able time-limit fixed for tlie decision of 
the authorities censoring the film, and 
(d) that the appeal should lie to a Court 
or to an independent tribunal and not 
the Central Government. 


IV. It is undesirable tliat a certificate 
for unrestricted public exhibition shall 
be granted in respect of a film depicting 
a story, or containing incidents 
unsuitable for young persons.” 

The petitioner then filed tliis petition 
claimmg that his fundamental right of 
free speech and expression tvas denied by 
the order of the Central Gloveriunent. 
He claimed a ‘U’ certificate for the film 
as of right. 

6. Before the hearing commenced the 
film rvas specially screened for us. The 
lawyers of both sides (including^ the 
Attorney-General) and the petitioner 
v\ere also present. The case was then 
set down for hearing. The Solicitor 
General (who had not viewed the film) 
appeared at the hearing. We found it 
difficult to question him about the film 
at our su^estion the Attorney- 
General appeared but stated that Gkivem- 
ment had decided to grant a ‘U’ certifi- 
i^te to the film without the cuts previously 

ordered. 

I* The petitioner then asked to be 
“otred to amend the petition so as to 
able to challenge pre-censorsixip itself 
^ offensive to freedom of speech and 
^Pmssion and alternatively the pro- 
of the Act and the rules, orders 
, ^o^otions under the Act, as vague, 
thp indefinite. We allowed 

for amendment, for the 
^^oner was right in contending that a 
Prom'^ti invests his capital in 


og or producing a film must 


9 . The Solicitor-General conceded {c) 
and (d) and stated that Government 
would set on foot legislation to effectuate 
tirem at the earliest possible opportunity: 
Since the petitioner felt satisfied with 
this assurance we did not go into the 
matter. But rve must place on record 
tlral the respondents exhibited charts 
shdwdng the time taken in the censorship 
of films during the last one year or so 
and we were satisfied that except in ve^ 
rare cases the time taken could not be said 
to be unreasonable. We express our sato- 
faction tlrat the Cental Government will 
cease to perform curial functions through 
one of its Secretaries in this sensitive field 
involving the fundamental right of speech 
and expression. Experts sitting as a 
Tribunal and deciding matters quasi- 
iudicially inspiie more confidence than 
a Secretary and therefore it is bett^ 
that the appeal should lie to a Gourt 
or tribunal. 

10 This brings us to the remaining 
two questions. We take up fi«t or 
consideration: whether pre-censorship by 

be put upon that right ^a law to ^ 
made by Parliament. They may be 
read here: 

“19. Protection of certain righU regarding 

freedom of speech, etc. 

(i) All citizens shall have the right 
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(a) to freedom of speech and expres- 
sion. 


{2) Nothing in sub-clause (a) of clause 
(i) shall effect the operation of any 
existing law or prevent the State from 
makii^ any law, in so far as such law 
imposes reasonable restrictions on tlic 
exercise of the right conferred by the 
said sub-clause in the interests of the 
sovereignty and integrity of India, 
the security of the State, fnendlv rela- 
tions with foreign States, public order, 
decency or morality, or in relation to 
contempt of Court, defamation or 
incitement to an offence ” 

The argument is that the freedom is 
absolute and precensorship is not per- 
missible under the Constitution It is 
submitted that prcccnsorship is inconsis 
tent with the right guaranteed Now 
It IS dear that some restraint is contem- 
plated by the second clause and m the 
matter of censorship only tv,o ivays are 
open to Parliament to impose restnctions 
One is to Uy down in advance the 
standards for the observance of film 
producers and then to test each film pro- 
ouced agairut those standards by a 
preview of the film The other is to let 
the producer observe those standards 
and make the infraction and offence and 
punish a producer who does not keep 
within the standards The pctilioncr 
claims that the former offends the guaran- 
teed freedom but reluctantly concedes 
the latter and relies upon the minority 
■new expressed m the United Stales 
Supreme Court from time to time 
The peutioner reinforces this argument 
by contendmg that there are other 
forms of speech and expression besides 
the films and none of them is subject to 
any pnor restraint in the form of precen- 
•ship and claims equality of treatment with 
sudi other forms He claims that there 
is no justification for a diffcrcnlial treat- 
ment He contends next that even the 
sta n da r ds laid down are unconstitutional 
for many reasons which we shall state 
in proper place 

11 This IS the first case in which the 
•censorship of films in general and pre- 
censorship m particular ha\e been thal- 
lenged in this Court and before %ve say 


anything about the arguments, it is neces 
sary to set down a few facts relating to 
censorship of films and how it worLs in 
India The Government of India appoint- 
ed a Committee on 28th March 1968 
to enquire into the working of the 
existing procedures for certification of 
cinematograph films for public exhibition 
m India and allied matters, under the 
Chairmanship of G D Khosla, former 
Chief Justice of the Punjab High Court 
The report of the Committee has since 
been pubhshed and contains a valuable 
summary of the lasv of censorship not 
only m India but also in foreign countries 
It IS hardly helpful to the detcmiination 
of this case to go into this history but it 
may be mentioned here that it is the 
opinion of experts on the subject that 
Indian film Censorship smee our mde* 
pendCTce has become one of strictest in 
the world S^e Iilm Censors and the 
Law by Neville March Hunnmgs, page 
227 and Filmrccbt em Handbudi of 
Berthold and von Herlleib (1957) page 
215 quoted by Runnings In 1966 Mr 
Kaj Bahadur (who succeeded Mrs Indira 
Gandhi as Minister for Information and 
Broadcasting) said that Government would 
‘continue a liberal censorship and was 
considering certain expert opimon on 
the subject He also suggested to the 
film industry that it should formulate a 
code which would be the best from all 
standards so that Government may be 
guided by it in formulating directives 
to the censors, See Journal of Film 
Industry, 25lh February, igGS, also quoted 
by Hunmngs at page 18 of his book 
This suggestion came to nothing for 
obvious reasons Film industry in India 
u not even ohgopolistic in character and 
It IS useless to expect it to classify films 
according to their suitability, as is done m 
the Uiuted States by the Motion Picture 
Association of America (MPAA) founded 
in October 1968 There the film industry 
IS controlled by eight major pioduars 
and private control of film rnaking i* 
possible with the assistance of the Natio^ 
Association of Theatre Owners and Film 
Importers and Distributor of Amenca 
Having no such organisation for pnvate 
censorship or even a private body like 
die British Board of Film Censors m 
^gland, the task must be done ^ 
Government if censorship is at all to w 
imposed Films began to be exhibited 
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in India at the turn of tlie last century 
and film censorship took birth in. 1918 
when the Cinematograph Act, 1918 
(II of 1918), was passed. Two matters 
alone were then dealt with; (a) the licen- 
ing of cinema houses, and (6) the certi- 
fying of films for public exliibition. The 
censors had a wide discretion and no stan- 
dards for their action were indicated. 
Board of Film Censois came into existence 
in the three Presidency towns and 
Rangoon. Tlte Bombay Board drew up 
some instructions for Inspectors of Films 
and it copied the 43 rules formulated by 
T.P.O’Connor in England. These are 
more or less continued even today. 

12 . We do not wish to ti'acc here the 
history of the development of film censor- 
sliip in India. That task has been admir- 
ably performed by the Khosla Commit- 
tee. Legislation in the shape of amend- 
ments of the Act of 1918 and a Production 
Code -were the highlights of the progress, 
la 1952 a flesh consolidating Act was 
passed and it is Act XXXVII of 1952 
(amended in 1959 by Act III of 1959) 
and that is the present statutory provision 
on the subject. It established a Boa’^d 
of Film Censors and provided for 
Advisoiyr Panels at Regional Centres. 
Every person desiring to exhibit any 
film has to apply for a certificate and the 
^ard after examining the film or having 
^he film examined deals with it by 

(a) sanctioning the film for unrestricted 
public exhibition; 

(i) sanctioning the film for public exhi- 
hition restricted to adults; 

(c) directing such excisions and modifi- 
cations as it thinks fit, before sanction- 
ing the film for unrestricted pubhc 
■exhibition or for public exhibition res- 
fincted to adults, as the case may be; or 

(d) refusing to sanction the film for 
Pubhc exhibition. 

film producer is allowed to represent 
is views^ before action under {b), (r) 
nuu (d) is taken. The sanction under 
is by granting a ‘U’ certificate and 
iiuder (i) by certificate and the 

certificates are valid for ten years. 

The Act then lays down die prin- 
iples for guidance and for appeals in 


sections 5-B and 5-C respectively. These 
sections may be read here: 

“5-B. Principles for guidance in certifying 
films : 

(i) A film shall not be certified for 
public exliibition if, in the opinion of 
the authority competent to grant the 
certificate, the film or any part of it is 
against the interests of the security of 
the State, friendly relations with foreign 
States, public order, decency or 
morality, or involves defamation or 
contempt of Court or is likely to incite 
the commission of any offence. 

(a) Subject to the provisions contained 
in sub-section (i), the Central Govern- 
ment may issue such directions ^ it 
may think fit setting out the pi inciples 
which shall guide the authority 
petent to grant certificates under this 
Act in sanctioning films for pubhc 
exhibition.” 

“5-C. Appeals : 

Any peison applying for a certificate 
in Wet of a film tvho is aggrieved 
by any order of the Board— 

(a) refusing to grant a certificate, or 
if) granting only an “A” certificate; 
or 

(c) directing the applicant to carry 
out any excisions or modifications; 

may, within thirty days from the date of 
3 order, appeal to the Central 
3 rnment, and the Central Govem- 
Snt may, after such inquiry into the 
mattei as it considers necessary and 
Xr Living the appeUant an oppor- 
m3for ^presenting his views m the 

thereto as it thinks fit. 

By section 6, the j^J^^wer 

his reserved a generd he pen- 

which may be f and even 

dencypfa film before Moam^^ 

after it is certified ^vn^al Govern- 
part of this pow'er j.jjg(.ate already 
ment may ennee ^gj-tificate 

,4. The-bovakd»g=^ 
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ed m this case It ^viU be noticed 
that section 5-B (i) really reproduces 
clause (2) of Article 19 as it ivas before 
Its amendment b> the First Amendment 
This fact has led to an argument uhidi 
\se shall notice presently The second 
sub-section of section 5 B enables the 
Central Government to state the prin- 
ciples to guide the censoring authority, 
by using directions In furtherance of 
this power the Central Govenunent has 
given directions to the Board of F ilm 
Censors They arc divided into General 
Principles three in number, followed by 
directions for their application in what 
are called ‘rules’ The part dealing 
with the apphcation of the principles 
IS divided into four sections and each 
section contains matters which may not 
be the subject of portrayal in films 
We may quote the Geneial Principles 
here 


r No picture shall be certified for 
public esiiibmoon which will lower 
the moral standards of those who see 

it 


Hence, the sympathy of the audience 
shall not be thrown on the side of crime, 
wrong-doing, evil or sm 

2 Sta ndar ds of life, having regard 
to the standards, of the country and 
the people to which the story relates 
shall not be so portrajed as to deprave 
the morality of the audience 


3 The prevailing laws shall not be so 
ridiculed as to create sj-mpathy for 
violation of such laws ” 


The application of the General Principles 
IS indicated in the four sections of the rules 
that follow so that a uniform standard 
may be applied by the different regional 
panels and Wds The first section 
deals with films which arc considered 
unsuitable for public exhibition This 
^tion IS divided into clauses A to F 
COause A deals witli the delmcatiOT of 
^ime, B with that of vice or immorality. 
G wth i^t of relations be^vec□ sexes 
U with the exhibition of human form 
r, with the bnngmg mto contempt of 
armed forces, or the public authwities 
enuust^ with the administration of law 
Md order and F mth the protection of 
the susceptibilities of foreign nations and 
rchgious commumties, with fomenting 


social unrest or discontent to such an 
extent as to incite people to enmeand 
promoting disorder, violence, a breach of 
law or disaffection or resistance to 
Government 

IS Clauses E and F are further expbin- 
ed by stating what is unsuitable and what 

15 objectionable m relation to the topics 
im^r those clauses 

16 Section 11 then enumerates subject* 
which may be objectionable in a context 
in which either they amount to indecency 
immorality, illegality or incitement to 
commit a breach of the Jaw 

17 Section III then provides 

“It is not proposed that certification 
of a film should be refused altogether, 
or that it should be certified as suit- 
able for adult audiences only, where 
the deletion of a part or parts, w ill ren 
dcr It suitable for unrestneted pubhc 
exhibition or for exhibition restricted 
to adults, and such deletion is made, 
unless the film is such as to deprave 
the majonty of the audience and even 
otosion will not cure the defects ’ 

18 Section IV deals with the protection: 
of young persons and enjoms refusal of a 
certificate for unrestriclra public exhibi- 
tion in respect of a film depicting a 
story or containing inadents unsuitable 
for yxiung persons Emphasis in this 
connection is laid m particular upon — 

“(«) anything which may strike terror 
in a young person, eg , scenes dcpict- 
ghosts, brutality, mutilations, 
torture, cruelty, etc 

(k) anything tending to disrupt domes- 
tic harmony or the confidence of a. 
child in Its parents e g , scenes depic- 
ting parents quarrelling violently, or 
one of them striking the other, or 
one or both of them behaving immo- 
rally, 

(mj anything lending to make a person 
of tender years insensitive to cruelty to 
others or to ammals ’’ 

19 In dealing with crime under section 
I dause A, the glorification or extenua- 
tion of crime, depicting the main 
eperandi oj crimmab, enlisting admira- 
Uoa or sympathy for criminals, holding 
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Up to contempt the forces of laAV against 
crime etc. are indicated as making tlie 
film unsuitable for exhibition. In 
Clause B similar directions are given widx 
regard to vice and immoral acts and 
vicious and immoral persons. In Clause 
G the unsuitability arises from lorvering 
the sacredness of the institution of mar- 
riage and depicting rape, seduction and 
criminal assaults on women, immoral 
traffic in women, soliciting, prostitution 
or procuration, illicit sexual relations, 
excessively passionate love scenes, indeli- 
cate sexual situations and scenes suggestive 
of immorality. In Clause D the exhibi- 
tion of human form in nakedness or 
indecorously or suggestively dressed and 
indecorous and sensuous postimcs are 
condemned. In section II arc mentioned 
confinements, details of surgical opera- 
tions, venereal diseases and loatlisome 
diseases like leprosy and sores, suicide or 
genocide, female under clotliing, indeco- 
rous dancing, importunation ofxvomen, 
cruelty tochildren, torture of adults, brutal 
fighting, gruesome murders or scenes of 
singulation, executions, mutilations and 
bleeding, cruelty to animals, drunkenness 
or drinking not essential to the theme of 
me story, traffic and use of drugs, class 
hatred, ^ horrors of war, horror as a 
P^*^°rninant clement, scenes likely to 
word information to the enemy in time 
m ivar, exploitation or tragic incidents 
oi war, nckmail associated with immora- 
^*^iinnte biological studies, crippled 
or malformations, gross travesties 
0 administration of justice and defamation 
ot any Hying person. 


• We have covered almost the entire 
instructions. It will be noticed 
j- ‘^°^trol is both thematic and 
an!i -i.' theme offends the rules 

thp ^ ivith or without excision of 
still parts, the film remains 

jf., the certificate is refused. 

Hess ^ nan remove its offensive- - 

Cerrifi granted a certificate, 

to tlT- classified according 

Peool^^ ^i]nbility for adults or young 
of p ^i\is is tlie essential working 
motion pictures in oiu' 


2i 

iinst question is whether the 
sfiip censorship at all ? Pre-censor- 
bears aspect of censorship and 

ne same relationship in quality 
S c j— 32 




to the material as censorship after th® 
motion picture has had a run. The only 
difference is one of the stage at which the 
State interposes its regulations between 
the individual and his freedom. Beyond 
this there is no vital difference. That 
censorship is prevalent all the world over 
in some form or other and pre-censorship 
also plays a part where motion pictures 
aie involved, shows tlie desirability of 
censorship in this field. The Khosla Com- 
mittee has given a description generally 
of the regulations for censorship (includ- 
ing pre-censorship) obtaining in other 
countries and Running’s book deals with 
these topics in detail separately for each- 
country. The method changes, the rules 
arc different and censorship is more strict 
in some places than in others, but censor- 
ship is universal. Indeed the petitioner 
himself pronounced strongly in favour 
of it in a paper entitled ‘ Creative Expres- 
sion ’ ivritten by him. This is what he 
said : 


“ But even if we believe that a novelist 
or a painter or a musician should be 
free to •write, paint and compose music 
without the interference of the State 
machinery, I doubt if anyone will advo- 
cate the same freedom to_ be extended 
to the commercial exploitation of a 
powerful medium of expression and 
entertainment like the cinema. 
can imagine the results if an unbridled 
commercial cinema is allowed to cater 
to the lowest common denominator oi 
popular taste, specially in a country 
which, after tivo centuries of poliUcat 
and cultural domination, is stHl suffer- 
ing fiom a confusion and debasement 
of cultural values. 


eedom of expression cannot,_ and 
ould not, be intei-preted as a licence 
• the cine-magnates to make money by 
ndering to, and thereby propagating, 
3ddy and vulgar taste.” 

Further it has been almost 
;nised that the tteatment of motion 
:res must be different from that oC 
r forms of art and ^ 

5 from the instaiit appeal of fixe motm 
ire its versatility, realism (olten 

Site 

d and aural senses. 1 He art 



irown in.. 


has made the cinemal 
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picture more true to life than even the 
theatre or indeed any other form of 
representative art The motion picture is 
able to stir up emotions more deeply than 
any other product of art Its effect parti- 
cularly on children and adolescents is very 
great since their i mm aturity makes them 
more sviUmgly suspend their disbelief 
than mature men and women They 
abo remember the action in the picture 
and try to emulate o- imitate ivhat they 
have seen Therefore, classihcation of 
films into two categories of ‘U films and 
A films is a reasonable classification 
It is abo for this reason that mobon 
pictures must be regarded differently 
from other forms of speech and e i tp r ession 
A person reading a book or other writing 
or hearing a speech or vieivmg a painting 
or sculpture is not so deeply stt red as 
by seeing a motion picture Therefore 
the treatment of the latter on a different 
footing is abo a valid classification 

23 The petitioner pressed for accept- 
wee of the minority views expressed 
from time to time in the Supieme Court 
of the United States and ic ts, therefore, 
necessary to sav a few words about censor- 
ship of motion pictures in America 
and the impact of the First Amendment 
guaranteeing freedom of speech and 
expression in that country The leading 
cases in the United States are really 
very few but they arc followed in a very 
large number of per etmam decisions in 
which, while concurring with the earlier 
opinion of the Court, there is sometimes 
a restatement with a difference As early 
M 1914 m MutiuU Film Corpcration v 
Induitnal Ommuston oj OAiu*, Mr Justice 
Me Kctma, speaking for the full Court, 
saidthatlcgislativepoweris not delegated 
unlawfully when a Board of Censors is set 
np to examine and censor, as a condition 
precedent to exhibition, motion picture 
films, to be publicly exhibited and dis 
played, with a view to passing and appro- 
ving only such of them as are in the judg- 
ment of the board moral, educational 
or amusing and forbidding those that 
are not Speaking of the critcna stated 
m general words it was said that general 
terms get “ precision from the »eme and 
experience of men and become certain 
and useful guides in reasoning and con 


duct ” The first notice of change came 
in 1925 m Gitlow\ J^ew Tork"^ When it 
was said that censonhip had to pass the 
scrutiny of the First Amendment through’ 
the Fourteenth Amendment before speech 
and expression could be abridged by State 
laws To this, was added in 1919 the 
test of clear and present danger pro- 
pounded by Justice Holmes as the only 
basis for curtailing the freedom of speech 
and expression sec Shmek v U S^, and 
Justice Brandeis in \Vhiln^ v California},' 
laid down three components of the test 

(a) Thcie must be a clear and present 
danger that speech would produce a 
substanual evil that the State has power 
to prevent Tins is not to say that it is 
enough if there 1® ‘ fear * there must be 
reasonable grounds to fear that serious 
evil would result from the exercise of 
speech and expression > 

(i) There must be a ‘present or'imim* 
nent’ danger and for this there must be 
reasonable grounds to hold this opinion 
and that no reasonable opportimity tvM 
available to avert the consequences, and 

(e) The substaniivecvil to be prevented 

must be 'serious* before there can be a 
prohibition on freedom of speech and 
expression for the police power of the 
State could not be exercised to take away 
the guarantee to avert a relatively trivial 
harm to society 

24 In 1931 in ^ear v 
immunity of press from prc-ccnsorship 
was domed but pre-censorship (as it is 
termed previously, restraint) was not to 
be unlimiled A major purpose of the 
First Amendment was to prevent prior 
restraint The protection was not unlimi- 
ted but put on the State the burden of 
showing that the limitation challenged 
in the case was exceptional 

25 In 1941 the Court handed down m 
Chaplaukjf v AVm Hampshire^, the opimon 
that free spwch was not absolute at all 
times and in all circumstances, that there 
existed certain ‘ well-defined and narrow- 
ly bmited classes of speech, the prevention 
and punishment of which had never been 


1 (1925) 268 U S 652 

2 (1919) 249 US 47 

3 (1927) 274 US 357 

4 (1931) 283 VS ©7 

5 (1941) 315 US 567 


1 (1915) 236 US 230 
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thought to raise any constitutional 
problem.” 

26, This state of affairs continued also 
in respect of motion pictures and the 
regulation of their public exhibition. 
Real attention was focussed on censorship 
after 1951 . The effect of World War II 
on American society was the real cause 
because people’s notions of right and wio'ng 
from a social point of view drastically 
altered. Added to this tverc the inroads 
made by Justices Douglas and Black in 
Dmisv. U.S. S m the previously accepted 
propositions which accoiding to them 
made the First Amendment no more than 
an admonition to Congress. In 
Biauhamais v. Illinois^, Justice Douglas 
claimed for the freedom of speech, a 
preferred position because the provision 
t\’as in absolute terms, an opinion which 
has since not been shared by the majority 
of the Court. 


27. In 1951 there came the leading 
decision Bursijn v. Wilson^. TItis case 
firmly ^tablished that motion pictures 
were within the protection of the First 
Amendment through the Fourteenth. 
IVhile recognising that there ^vas no abso- 
lute freedom to exliibit every motion 
picture of every kind at all times and 
places, and that constitutional protection 
^on against a prior restraint was not 
absolutely unlimited, limitation was 
^^d to be only in exceptional cases. It 
aowever laid doivn that censorship on free 
speech and eigiression was ordinarily to be 
<^endemned but the precise rules governing 
■other methods of expression ivere not 
necessarily applicable. 

28. The application of the 14 th Amend- 
ment has now enabled the Court to 
interfere in aU cases of State restrictions 
wnere censorship fails to follow due 
Pro^s. The result has led to a serious 

nflmt in the accepted legal opinion, 
^ae Supreme Court has had to deal with 

umerous cases in which censorship was 

tluestioned. 


' ^0 divergence of opinion in recent 
has been very deep. Censorship 
art and literature is on the verge 
- ^^^metion except in the ever shrinking 


1 . 

2 . 

3. 


(1951) 341 U.S. 494. 

[ 552) 343 U.S. 250. 
(1951) 343 U.S. 495. 


area of obscenity. In the field of censor- 
ship of the motion picture there has been a 
tendency to apply the ‘ void for vagueness’ 
doctrine evolved under the due process 
clause. Thus regulations containing 
such words as ‘ obscene’, ‘indecent’, 
‘immoral’, ‘piejudicial to the best inte- 
rests of people’, ‘tending to coirupt morals’ 
‘harmful’ were consideied vague criteria. 
In Kingsley International Pictures Corporation 
V. Regents'^, where the fihn Lady Chatterley^s 
Lover was in question, certain opinions 
were expressed. These opinions formed 
the basis of the arguments on behalf of 
the petitioner. Justice Black considered 
that the Court was the worst of Board of 
Censors because they possessed no special 
expertise. Justice Frankfurter was of the 
opinion that “legislation must not be so 
vague, the language so loose, as to leave 
to those who have to apply it too wide a 
discretion for sweeping within its condem- 
nation what was permissible expression 
as well as what society might permissibly 
prohibit, always remembering that the 
widest scope for freedom was to be given 
to tlie adventurous and imaginative 
exercise of human spirit . . . . Justice 
Douglas considered prior restraint as 
unconstitutional. According to him if a 
movie violated a valid law, the exhibitor 
could be prosecuted. 


30 The only test that seemed to prevad 
sv^ that of obscenity as propounded 
in Roth V. United States^ In that three 
tests were laid down : 


0 that the dominant theme taken as a 
L appeals to prurient I'^^crests 
irding to the contemporary stan 
is of the average man; 

,) that the motion 

any redeeming social value, an 

1 til at it is patently offensive 

* it is opposed to contemporary 


rhe Hicklin test in Regina v. Hicklin^ 
lot accepted. 

bv side procedural safeguarefc 
Side oy ^ 'TTie leadinff cbsc 

also considered. Thn learn g 

T r.^edman v- Maryland^ 

959) 360 U S. ^ 

957) 354 U S 476 
R (1868) 3 QB. 360. 

,965) 380 U.S 51. 
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Ck>urt listed the following requirements 
for a vTilid film statute 

1 The burden of proving that the film 
IS obscene rests on the censor 

2 Final restraint (denial of licence) may 
only occur after judicial determination 
the obscemty of the material 

3 TTie censor will either issue the bccnce 
or go into Court himself for a restraining 
order 

4 There must be only a ‘ brief penod* 
beti\ccn the censor’s first consideration 
of film and final judicial determination 
(As summarized by Martin Shapiro 
Freedom of Speech The Supreme Court 
and Judicial Retiew) 

These ivere further strengthened recently 
in Tntel Film CarpoTatien v Cusak^, (a 
Ptr eunam deanori^ by saying that a non 
aiminal process which required the 
pnor submission of a film to a censor 
avoided constitutional infirmity only if 
censonhip took place under procedural 
safeguards 'ITie censorship system should 
therefore, have a time-bmit TTie censor 
must either pass the film or go to Court to 
restrain the showing of the film and the 
Court aho must give a prompt decmon 
A delay of 5CH-57 days was considered 
t^ mudi The statute in question there 
had meticulously laid down the time for 
each stage of csanunation but had not 
faed any time bmit for prompt judicial 
determination and this proved fatal 

33 The fight against censorship vas 
finally l«t in the Times Film Corporation \ 
Chteago*, but onlj by the slender majority 
of one Chief Justice ^Varren and Justice 
Black Douglas and Brennan dissented 

The views of these judges were pressed 
i^n us Chief Justice Warren thought 
th^at there ought to be first an exhibition 
^ an allegedly ‘obscene film’ because 
Uoveinment could not forbid the exhibi* 
tion of a film in advance ITius prior 
restraint was said to be impermissible 
Justice Douglas went further and said that 
censorsWp of movies was unconstitutional 
Justice Clark on the other hand speaking 
for the majority, said 


“ It has nev cr been held that liberty 
of speech is absolute Nor has it been, 
su^ested that all previous restraints 
on speech are invalid 

• * « * 

It is not for this Court to limit the 
State in its selection of the remedy it 
deems most effective to cope with such a 
pioblem, absent, of course, a showing 
of unreasonable strictures on indivi- 
dual liberty resulting from its apphea- 
tion in particular circumstances ’ 

The argument that exhibition of moving 
pictures ought in the first instance to be 
free and only a crimmal prosecution 
should be the mode of restraint 
when found offensive was rejected The 
prc-censorsbip involved was held to be no 
ground for striking down a lawr of censor- 
ship The minority was of the opinion, 
that a person producing a film must know 
what he was to do or not to do For, if 
be weic not sure he might avoid even, 
the permissible 

34 In Iniersiaie Cirtvil Inc v Dallas\ 
certain expressions were considerd vi^e 
including ‘crime dcbnquency*, ‘sexual 
promiscuity’, ‘not suitable for youngf 
persons’ According to the Court the 
statute must state narrowly drawn, reason- 
ably definite, standards for the Board to 
follow Justice Ilarlan, however, obser- 
ved that the Courts had not found any 
more precise expre ssions and more could 
not be demanded from the Legislature 
ih^n ^uld be said by the Court How- 
ever precision of regulation was to be the 
toudhstone of censorship and while admit- 
ting that censorship was admissible, rt 
was said that too wide a discretion should 
not be left to the censors 

35 Meanwhile in Jatobellis v OAw’, it 
was held that laws could legitimately aim 
specifically at preventing distribution 
otgcctioaable material to childien and 
thus It approved of the system of age- 
classification The Interstate Ctremt v 
Dallas^, and Ginsberg v Kew York*, see 
the seal on validity of age-classificauom 
as constitutionally vabd 
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36 . There are two cases which seem to 
lie outside the main-stream. Recently 
in Stanley v. Georgia?-, the Court seems 
to have gone back on the Roth case^, 
held that the right to receive information 
and ideas, regardless oj their social worth, 
is also fundamental to society. Another 
exception can only be understood on the 
basis of the recognition of the needs of a 
permissive society. Thus Mishkin v. Jifew 
Tork^, removes the test of the average 
person by saying that if the material is 
designed for a deviant sexual group, the 
material can only be censored if taken 
as a whole it appeals to the purient 
interest in sex of the members of that 
group. This is known as the selective- 
audience obscenity test and even children 
are a special class. See Ginsberg v. Mew 
Tork.* On the whole, however, there _js 
in this last case a return to the Hicklin 
test in that obscenity is considered even 
from isolated passages. 


37 . To summarize. The attitude of the 
Supreme Court of the United States is 
not as uniform as one could wish. It 
may be taken as settled that motion picture 
is considered a form of expression and 
entided to protection of First Amendment. 
The view that it is only commercial and 
business and therefore, not entitled to the 
protection as was said in Mutual Film 
Corporation^, is not now accepted. It is 
settled that freedom of speech and expres- 
sion admits of extremely narrow res- 
traints in cases of clear and present danger, 
but included in the restraints me pno^ 
-well as subsequent restraints. The 
censorship should be based on precise 
statement of what may not be subject 
matter of film-making and this should 
aUow fuU liberty to the grosvth ol art 
and literature. Age-classification is 
permissible and suitability for yecial 
audiences is not to depend on whether 
the average man would have considered 
the film suitable. Procedural safeguards 
as laid doivn in the Freedom case^, must 
also be observed. Tlie film can only be 
censored if it ofiends in the manner set out 
in RotKs case? 


1. (1969) 394 U S. 557. 

2. a957) 354 U.S. 476. 

3. U966) 383 U.S. ^2. 

4. (1968) 390 U S 629. 

5. (1915) 236 U.S 230. 
(1965) 380 U.S. 51. 


38 . The petitioner put before us all 
tliese dicta for our acceptance and added 
to tliem the rejection of censorship parti- 
cularly prior censorship by Chief Justice 
Warren and 'Justices Black and Douglas. 
He pointed out that in England too the 
censorship of the theatre has been abo- 
lished by the Theatres Act, 1968 (1968 
G.54) and submitted that is the trend in 
advanced countries. He also brought 
to our notice the provisions of the 
Obscene Publications Act, 1959 (7 & 8 
Eliz. 2 G. 66), where the test of obscenity 
is stated thus : 

“ I. Test of obscenity. 

(i) For the purposes of this Act an 
article shall be deemed to be obscene 
if its effect or (where the article com- 
prises two or more distinct items) the 
effect of any one of its items is, if taken 
as a whole, such as to tend to deprave 
and corrupt persons who are likely 
having regard to all relevant circum- 
stances, to read, see or hear the matter 
contained or embodied in it. 

and the defence of public good is stated 
thus: 

“ 4. Defence of public good, 

(1) A person shall not be convicted of 
an offence against section two of this 
Act, and an order for forfeiture shall 
not be made under the foregoing section 
if it is proved that publication of the 
article in question is justified as being 
for the public good on the ground that 
it is m the interest of science, literature, 
art or learning, or of other objects of 
general concern. 

(2) It is hereby declared that the 
opinion of experts as to the literary, 
artistic, scientific or other merits of an 
article may be admitted in any proceed- 
ings imder this Act either to establish 
or to negative the said ground.” 

He contended that ive must follow the 
above provisions. 

39 . We may now consider the English 
practice. In England there ivas little 
freedom of speech to start with. The 
Common Law made no provision for it. 
The two constitutional documents — tlic 
Petition of Right (1628) and tlie Bill of 
Rights (1689) — do not mention it. By 
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the lime of Q}i«a EU^beth I pros« 
-iv-erc controlled through licences and 
although they Mere granted no book, 
could be issued without the sanction of 
Government The Star Chamber tried 
several cases of censonhip and it cvra 
continued m the days of Cromw^U 
Milton was the first to attack censorship 
in his Areopa^tica and that 
effect on the freedom of speech We find 
quotations from his writings in ihc 
opimons of Chief Justice IVarren and 
Jusuce Douglas Freedom of speech 
to be rccogmscd by slow stages and 
It was Blackstone who wrote in his Com* 
mentaries (Book IV, page 1517)— 


‘The liberty of the Press u indeed 
essential to me nature of a free Srate, 
but this consists m lying no previous 
restraints upon publications ’ 


arc followed By 1950 three general 
pnnciples were evolved They are 

1 Was the story, incident or dialogue 
likely to impair the moral standards of 
the public by ertenuating vice or crime or 
depreciating moral standards’ 

2 Was it likely to give offence to reason- 
ably minded anema audiences’ 

3 What effect would it have on the 
minds of children ’ 

40 We have digressed into the practice 
of the United States and the Umted 
Kit^;dom because analogies from these 
two countries were mainly relied upon 
by the petitioner and they serve as a very 
appropriate background from which to 
begin discussion on the question of censor- 
ship and the extent to which it may be 
earned 


But censorship of theatres continue and 
no theatre could be licensed or a play 
p^ormed vsnhout the sancticns of the 
LoM Chambeilam B) the Theatres 
Act 1843 the Lord Chamberlain was 
given statutory control over the theatres 
He could forbid the production of a play 
for the preservation of good manners, 
decorum or the public peace There 
was ordinarily no censorship of the press 
in England ^Vhen cinematograph came 
into being the Cinematograph Act, 1909 
was passra to control cinemas It hi 
now been amended by the Cinematograph 
Act of 1932 Restrictions were pla<^ 
on the ewibition of films to children 
(section 4) and on the admission of 
children to certain tj^ies of film Today 
censorship of films is through the British 
Board of Film Censors which is an inde- 
pendent body not subject to control by 
the State An elaborate inquiry is already 
on foot to (xinsider whether State control 
IS needed or not Censorship of 
IS nm on the hnes set by T P O Coimor 
in 1918 These directions as we said 
earlier have bad a great influence upon 
our Iai« and our directions issued by the 
Central Government follow closclythe 
43 points of T P O Connor It is 
wrong to imagine that there is no censor- 
ship m England The Khosla Committee 
(P32) has given examples of the cuts 
ordered and also a hst of films whidi were 
found unsiutable The Board has never 
worked to a Code although the directions 


41 To begmwith, our fundamental law 
allows freedom of speech and expression 
to be restricted as clause {2) itself shows 
It was observed m Ranjxt D Udeshi-% 
StaU oj Mohartahira}— ' 

* Speaking in terms of the Constitution 
it can hardly be claimed that obscemty 
which 1$ offeiuivc to modesty or decency 
IS within the constitutional protection 
given to free speech or eiqjfcssion be- 
cause the artide dealing with the right 
Itself excludes it That chwished right 
on which our democracy rests is meant 
for the expiession of free opinions to 
change political or social conditions, 
or for the advancement ofhuman know- 
ledge This freedom is subject to 
reasonable restnctions which may be 
thought necessary in the interest of the 
general public and one such is the 
interest of public decency and morality 
Section 292, Indian Penal Code mani- 
festly embodies such a restriction beca- 
use the law against obscemty of course, 
correctly understood and applied, seeks 
no more than to promote public decency 
and morality 

We adhere to this statement and indeed 
It IS applicable to the other spheres where 
control is tolerated under our fundamental 
law The argument that section 5 B of 
die Cinematograph Act does not repro- 
duce the full effect of the secon d clause 

1 <1565) J S CJl 65 at 70 
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of Article 19 need not detain us. It ofpower in thcinterests of public morality 
appears that the draftsman used a copy of decency etc. This is not to be construed 
the Constitution as it was before the as necessarily offending the freedom of 
First Amendment and fell into the error speech and expression. This has, how- 
of copying the obsolete clause. That, ever, happened in the United States and 
however, does not made any difference, therefore decisions, as Justice Douglas said 
The Constitution has to be read first and in his Tagore Law Lectures (1939), have 
the section next. The latter can neither the flavour of due process rather r han 
take away nor add to what the Constitu- what was conceived as the purpose of the 
tion has said on the subject. The word first Amendment. This is because social 
‘ reasonable’ is not to be found in sec- interest of the people override individual 
tion 5-B but it cannot mean that the freedom. Wliether we regard the state as. 
restrictions can be unreasonable. Not the paren palnae or as guardian and pro- 
only the sense of the matter but the moter of general welfare, we have to 
existence of the constitutional provision concede, that false restrains on liberty may 
in pari matena must have due share be justified by their absolute necessity and 
and reading the provisions of the Con- clear purpose. Social inteiests take in 
stitution we can approach the problem not only the interests of the community 
without having to adopt a too liberal but also individual interests which cannot 


construction of section 5-B. 

42 . It, therefore, follows that the Ameri- 
can and the British precedents cannot be 
decisive and certainly not the minority 
inew expressed by some of the Judges of 
the Supreme Court of the former. The 
American Constitution stated the guaran- 
tee in absolute terms without any 
qualification. The Judges try to give 
full effect to the guarantee by every argu- 
ment they can validly use. But die 
strongest proponent of the freedom 
(Justice Douglas) himself recognised in 
the Kmgsky case^ that there must be a 
vital difference in approach. This is 
what he smd ; 

“ If we had a provision in our Constitu- 
tion for ‘ reasonable’ regulation of the 
press such as India has included in hers, 
there would be room for argument that 
censorship in the interests of morality 
ivould be permissible”. 

In spite of the absence of such a provision 
Judges in America have tried to read the 
words ‘ reasonable resti ictions’ into the 
First Amendment and thus to make the 
rights it grants subject to reasonable 
regulations. The American cases in their 
majority opinions, therefore, dearly 
support a case of censorship. 

43. Itwould appear from this that censor- 
sliip of films, their classification according 
to age groups and their suitability for 
unrestricted exliibition tv’ith or without 
excisions is regarded as a valid e.\crcisc 


be ignored. A balance has therefore 
to be struck between the rival claims by 
reconciling them. The larger interests- 
of the community require the formulation 
of policies and regulations to combat 
dishonesty, corruption, gambling, vice 
and other things of immoral tendency 
and things ivhich affect the security of the 
State and the preservation of public order 
and tranquillity. As Alirens said the 
question calls for a good philosophical 
campas and strict logical methods. 

44 . With this preliminary discussion ivc 
say that censorship in India land pre-cen- 
sorship is not different in quality) has full 
justification in the field of the exhibition 
of cinema films. We need not generalize 
about other forms of speech and expression 
here for each such fundamental 1 ight has 
a diffeient content and importance. The 
censorship imposed on the making 
and exhibition of films is in the interest of 
society. If the regulations venture into 
something which goes beyond this legiti- 
mate opening to restrictions, they can 
be questioned on tlie ground that a legiti- 
mate pois’cr is being abused. We hold, 
therefore, that censorship of films includ- 
ing prior restraint is justified under our 
Constitution. 

45 . This brings us to the ne.xt questions; 
How' far can these restrictions go ? and 
how aie they to be imposed ? This leads 
to an examination of the provisions con- 
tained in section 5-B (2). That provi- 
sion authorises the Central Government 
to issue sucli directions as it may dunk 
fit setting out the principles which shall 


1. (1959) 360 U.S. 684. 
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guide the authoiity compctenl to giaftt 
certiGcatcs under the Act in sanctioning 
films for public exhibition 
46 The first question raised before m 
IS that the Legislature has not indicated 
any guidance to the Central Government 
"We do not think that this is a fair reading 
■of the section as a whole The first sub- 
section states the principles and read with 
-the second clause of the nineteenth 
article it is quite clearly indicated that the 
topics of films or their content should not 
offend certain matters there set down 
The Central Government in dealing with 
the problem of censorship iviU have to 
brar in mind those p-inaples and they 
wall be the philosophical compass and 
thelogicalmethodsofAhrens Ofcourse, 
Parliament can adopt the directions and 
put them in schedule to the Act (and that 
may still be doncl it cannot be said that 
there is any delegation of legislative func 
tiou It parliament made a law giving 
power to close certain roads for certain 
•vehicular traffic at stated times to be 
determined by the Executive authorities 
and they made regulations m the exercise 
of that power, it cannot for a moment 
be argued that this is insufficient to ta^ 
■aivay the right of locomotion Ofcourse, 
everything may be done by legislation but 
it IS not necessary to do so if the policy 
underlying reguUuons is clearly indicated 
The Cicnttal Government’s regulations are 
there for consideration in the bght of die 
guaranteed freedom and if they offend 
-substanually against that freedom, they 
.may be struck down But as they stand 
they cannot be challenged on the ground 
that any recondite theory of law making, 
or a critical approach to the separation of 
povrcis « mSnngcd ^Ve are accordingly 
of the opinion that section 5 B (3) cannot 
be challenged on this ground 
47 This brings us to the manT ip r of the 
exercise of control and restriction by the 
■directions Here the argument is that 
most of the regulations are vague and 
further that they leave no scope for the 
creative genius m the field of 
art This poocs the first question before 
m whether the ‘void for vagueness” 
doctnne is apphcable Rehance in this 
connection is placed on Muntcipd Com 
mUUt AmnUar and anolher v TTu siaU of 
Punjab that case a Division Bench 
1 AJJl 1969 SC 1100 


of this Court lays down that an Indian 
Act cannot be declared invalid on the 
ground it violates the due process clause 
or that it is •vague Shah, J , speaking for 
the Division Bench, observes 

“ the rule that an Act of a 

competent legislature maybe ‘struck 
down by the Courts on the ground 
of vagueness is alien to our constitu- 
tional system The Legislature of the 
State of Punjab was competent to enact 
legislation m respect of ‘fairs’ vide 
Entry 28 of List II of the 7th Schedule 
to the Constitution A law may be 
declared invalid by the superior Courts 
mlndiaifthcLegisIaturchasno power 
to enact the law or that the law violates 
any of the fundamental rights guaran- 
tee in Part III of the Constitution or 
IS inconsistent with any constitutional 
provisions, but not on the ground that 
it is vague ” 

The learned Judge refers to the practice 
of the Supreme Court of the United States 
in Claude C CoTmallyv Crnefcl Consinirtteit 
Co *, where it was observed 

A statute which either forbids or 
requires the doing of an act m terms so 
vague that men of common intelligence 
must necessarily guess at its meaning 
and differ as to its application violates 
the first essential of due process of 
law” 

The learned Judge observes m relation to 
this as foUows 

” But the rule enunriated by the Ameri- 
can Courts has no application under 
our constitutional set up This rule is 
regarded as an. essential of the ‘due 
prooss clause* incorporated m the 
Amencan Constitution by the 5lh and 
14th .Amendments The Courts m India 
have no authority to declare a statute 
invalid on the ground that it violates 
‘the due process of law’ Under our 
Constitution, the test of due process of 
law cannot be applied to the statutes 
enacted by the Parliament or the State 
Legislature ” 


Relying on the observations of Kama, G J 
in. A K Gopalan v 77ie Stale of Madras'*, 


1 (1926) 70 L.BL 322 269 VS 3S5 

^ 2. (1950) seXJ 174 (1950) 2 MXJ 
(1950) S CJL S3 
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C. A. Vaidialingam and 
A. N. Ray, JR 

Sokra Mahto v. 
Basdeo Komar Mahfo. 
2-4-1971. Orl.A. No. 53 of 1968. 

Penal Code tXLV of 1860), section 499, 
Exception 9— Protection under — When 
available. 

The ingredients of the Ninth Exception 
to section 499 of the Penal Code are first 
that the imputation must be made in good 
faith ; secondly, the imputation must be 
for protection of the interest of the person 
making it or of any other person or for the 
public good. Good faith is a question of 
fact. So is protection of the interest of 
the person making it. Public good is also 
a question of fact. 

The person alleging good faith has to 
estabhsh as a fact that he made enquiry 
before he made the imputation and he has 
to give reasons and facts to indicate that 
he acted with due care and attention and 
was satisfied that the imputation was true. 
The proof of the truth of the statement is 
not an element of the Ninth Exception. 
The accent is on the enquiry, care and 
objective and not subjective satisfaction. 

The protection of interest contemplated in 
the Ninth Exception to section 499 is that 
the communication must be made bona fide 
upon a subject in which the person making 
the communication has an interest or duty 
and the person to whom the communica- 
tion is made has a corresponding interest 
or duty. 

It would not be open to a person to deny 
or resist possession in a proceeding under 
section 144 of the Criminal Procedure 
Oode,by hurling defamatory invective and 
then claim the benefit of protection of 
interest. 

V.K. Appeal dismissed. 


[s.c. N.o. 32.] 

S. M. Sikri, CJ., 

G. K. Mitter, 

K. S. Hegde, 

A. iV. Grover and 
P. Jaganmohan Reddy, //, 

Indian Mica and Micanife 
Industries Ltd. v. 

State of Bihar. 
2-4—1971. 0 A. No. 770 of 1967. 

(A) Bihar and Orissa Excise Act (n of 
1915), section 90— Rule 111 of Rules fram- 
ed under— Levy under rule 111— Validity 
— If can be upheld as a fee. 

Before any levy can be upheld as a fee. 
It must be shown that the levy has reason- 
able co-relationship with the services 
rendered by the Government. In other 
words, the levy must be proved to be a 
quid pro quo for the services rendered. 
But m these matters it will be impossible 
to have an exact correlationship. The 
correlationship expected is one of a general 
character and not as of arithmetical 
exactitude. 

The correlationship between the services 
rendered and the fee levied is essentially a 
question of fact. 

Generally speaking by granting a licence 
the State does not confer any privilege 
or benefit on any one. All that it does is 
to regulate a trade, business or profession 
in public interest. 

In the instant case prima facie the levy 
under rule 11 1 of the rules framed under 
section 90 of the Bihar and Orissa Excise 
Act, 1915, appears to be excessive even 
if the State can be said to be rendering 
some service to the licensees. The State 
ought to be in possession of the material 
from which the correlationship between 
the levy and the services rendered can be 
established at least in a general way. 
But the State has not chosen to place 
those materials before the Court. There- 
fore the levy under the impugned rule 
cannot be justified, 

(B) Constitution of India (1950), Article 
132— State failing to place necessary 
material before High Court to justify the 
Impugned levy under rule 111 of the Rules 
framed under Bihar and Orissa Excise Act, 
1915— State praying for opportunity to 
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place soch material to appeal before 
Sopreme Coart-Held, State might saffer 
considerable loss if role 111 was held Toid 
—Hence case remanded to High Conrt 
with opportunity to State to place the 
necessary material, to justify the lery as a 
special case 

Y K Appeal aVo^ied 


[sc NC 33] 

S M Sikri, CJ 
<? K Muter, 

K S Segde, 

A N Grover and 
P Jasanmohan Reddy, JJ 


second ingredientis that the house trespass 
or house breaking was in order to commit 
an offence punishable with imprisonment 
In the present case though the Courts 
below found that there was no common 
object of abducting they found that the 
appellants committed house breaking’ by 
night for the purpose of committing the 
offence of abducting "her Thus the 
bouse breaking by night was for the pur- 
pose of committing an offence pimishable 
with imprisonment The ingredients of 
section 457 of the penal Code have been 
proved 

VK Appeal dismissed 


IManhar Lai Bbogilat Shah v 
State of htaharasbtra 
5-4-1971 Crl A No 44 (N) of 1967 
Sea Cosfoms Act (Vltl of 1878), section 
I87-A— Validity— If violatire of Article 14 
oftbe Constitution of India 

The argument that section 187-A of the 
SeaCustomsAct IS unconstitutional on the 
ground that it is violaine of Article 14 of 
theCoQStitutioo isuntenable Theponer 
conferred by section 187 A has to be 
exercis^ for effectuating the object and 
purpose of the Act keeping m view the 
entire scheme It cannot therefore be 
said that any unguided discretion or 
power has bem conferred which would 
come withm the inhibition of Article 14 
of the Constitution 

VK* Appeal allowed in part 


(sc NC 34] 

C A yaidiaUngam and 
A it Ray, JJ 


7_4_1971 


Nasariddia v 
State of Assam 
Crl A No 285 of 1968 


Penal Code (\LV of I860), section 457 — 
Offence under— Ingredients — Iloose break- 
ing by night for abdoctmg a woman by 
several persons— Common object of abdac- 
Uon, however, not proved— Conviction of 
an acensed under section 457— I^ality 


In order to support the conviction under 
^lon 457 It IS necessary to prove first 
there was lurking house trespass by 
night or house breaking by night, * The 


[sc NC 35] 

C A Vaidiahngam and 
A N Ray JJ 

Den Lai v 
State of Rajasthan 

^4-l97J Crl A No 28 of 1969 

(A) Crinunal Trial— New prosecntion case 
—Cannot b» made to impen] defence 

incnm nal trialsjtis of prune importance 
for the accused to know as to what the 
e^a.ci prosecution case is If the pivot of 
the prosecution case is not accepted a new 
prosecution case cannot be made to 
imperil defence 

(B) Fenal Code (\LV of 1860), sections 
54 and 149— Distinction between 

Under section 34 of the Penal Code when 
a criminal act is done by several persons 
in furtherance of the common intention of 
all each of such persons IS liable for that 
act m the same manner as if it were done 
by bim alone Th*words“iDfurtherance 
of the common intention of all " are a 
most essential part of section 34 of the 
Tenal Code It is common intention to 
conunit the crime actually committed 
This common intention is anfenorin tune 
to the commission of the crime Com 
moa intention means a pre-arranged 
plan On the other hand, s^ion 149 of 
the Penal Code speaks of an offence being 
committed by any member of an unlawful 
assembly in prosecution of the common 
object of that assembly The distinction 
brtween “common intention” under 
section 34 and “ common object ” under 
section 149 is of vital importance The 
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Sessions Court fell into the error of con- 
victing the appellants under section 302 
read with section 34 of the Penal Code 
holding that “if a number of persons 
assault another with a stick mercilessly 
their intention can only be to murder that 
man or at least they should know that they 
are likely to cause death of the persons 
concerned This aspect of their being 
likely to cause death would be relevant 
under section 149 and not under section 
34 for the obvious reason that under sec- 
tion 34 it has to be established that there 
was the common intention before the 
participation by the accused. 

V.K. ’ Appeal allowed. 


[s.c.N.c. 36.] 

C. A. Vaidialingam and 
A. N. Ray, JJ. 

George Dominic Varkey v. 

State of Kerala. 
8 _ 4 _ 1971 . Crl. A. No. 276 of 1968. 

Penal Code (XLV of 1860), section 99, 
Clause 4 — Right of private defence to the 
body— \^ether had been exceeded— Deter- 
mination— Criterion. 

Broadly stated the right of private defence 
rests on three ideas: fiist there must be 
no more harm inflicted than is necessary 
for the purpose of defence ; secondly, 
there must be reasonable apprehension of 
danger to the body from the attempt or 
threat to commit some offence and thirdly, 
the right does not commence until there 
is a reasonable apprehension. It is entirely 
a question of fact in the circum- 
stances of a case as to whether there has 
been excess of private defence within 
the meaning of the fourth clause of sec- 
tion 99 of the Penal Code, namely, that 
more harm is inflicted than necessary 
for the purpose of defence. No one 
can be expected to find any pattern 
of conduct to meet a particular case. 
The apprehension is in the mind of the 
person exercising the right of self- 
defence and apprehension is to be ascer- 
tained objectively with reference to 
events and deeds at that crucial time and 
in the total situation of surrounding 
circumstances. 

V.K. Appeal allowed. 


[s.c. N.C.'37.] 

J. M. Sh'elat, 

L D. Diia and 
V. Bhargava, JJ. 

N. Vasundara v. 

. State of Mysore. 

15—4— 1971 . W.P. No. 606 of 1970. 

Education— Roles for selection of candi- 
dates for admission to the pre-prof^essional/ 
B.Sc.-In the Government Medical Colleges 
framed by the State of Mysore on 4th 
July, 1970— Rule 3 — Constitutional vali- 
dity— If violative of Article 14 of the Consti- 
tution of India. 

Rule 3 of the rules for selection of candi- 
dates for admi ssion to the Pre-Professional/ 
B Sc m the Government Medical Colleges 
in the State of Mysore framed by that 
State on 4th July, 1970, which requires 
residence in the State of Mysore for a 
period of ten years prior to the date 
of application for eligibility to apply for 
a seat, does not violate Article 14 of the 
Constitution. The object of framing the 
impugned rule seems to be to attempt 
to impart medical education to the best 
talent available out .of the class of per- 
sons who are likely, so far as it can rea- 
sonably be foreseen, to serve as doctors, 
the inhabitants of the State of Mysore. 
It is true that It is not possible to say with 
absolute certainty that all those admitted 
to the medical colleges would necessarily 
stay in Mysore State after qualifying 
as doctors. They have indeed a funda- 
mental right as citizen to settle anywhere 
in India and they are also free, if they 
so desire and can manage to go out of 
India for further studies or even other- 
wise. But these possibilities are per- 
missible and inherent in our consti- 
tutional set up and these considerations 
cannot adversely affect the constitu- 
tionality of the otherwise yalid rule. 

The State has to formulate with reasonable 
foresight a just scheme of classifica- 
tion’ for imparting medical education to 
the available candidates which would 
serve the object and purpose of providing 
broad based medical aid to the people 
of the State and to provide medical edu- 
cation to those who are best suited for 
such education. Proper classification ins- 
pired by this consideration and selection 
on merit from such classified groups 
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therefore cannot be challenged on the 
ground of inequality violating Article 14 
of the Constitution of India 
There is no doubt a likelihood of some 
cases of hardship under the impugned 
rule But cases of hardship are likely to 
arise in the working of almost any rule 
which may be framed for selecting a 
limited number of candidates for admis- 
sion out of a long list Tbis however, 
would not render the rule unconsti- 
tutional For relief aga'ost hardship 
m the working of a valid rule the peti- 
tioner has to approach elsewhere betause 
if relates to the policy underlying the 
rule 

VK- Petiiion dismts’ed 


[s c w c 38 ] 

G K ^rllter 
S M Sikri CJ. 

K S Hegde 
A Grorer and 
P Jaganmohan RcJd\ JJ 

M Gararaoortby v 
Acconetast General, Assam and 
Nagaland 

21-4-1971 CA No 2023 of 1968 


Constitutioa of India (1950), Article 229 
—Object and scope— Appointment of 
oncers by High Court— Cannot be in- 
terfered mtb by the e%ecali>e 


The unequivocal purpose and obvious 
inlentun of the framers of the Cxinsti- 
tutioninenacling ArticIe229or theCons- 
titution IS that, mthe matter of appoint- 
ments of officers and servants of a High 
Court itis the Chief Justiceorhisnom nee 
who IS to be the supreme authority and 
there can be no interference by the eaecu 
tive except to the Iim ted extent that js 
provided m the article This is essentially 
to secure and mamta'n the independence 
of the High Courts The anxiety of the 
Constitution makers to achieve that 
object is fully shown by putting the ad 
muiistrative expenses of a High Court 
including all salaries allowances and 
pension payable to or in respect of ofScen 
andservaatsof the Couttatthesamelevel 
as the salaries and allowances of the 
judges of the High Court nor can the 
amount of any expenditure so chareed 

he vaned even by the Legislature Cla^ 

H) read with danse (J) of Article 229 


confers exclusive power not only m the 
matter of appointments but also with 
regard to prescribing the conditions of 
service of officers and servants of a High 
Court by rules on the Chief Justice 
of the Court This is subject to any 
I^islation by the State Le^slature but 
only in respret of conditions of service 
In the matter of appointments even the 
Legislature could not abridge or modify 
the powers conferred on the Chief 
Justice under clause (I) of Article 229 
In the instant case it is difficult to under- 
stand how the Government could 
interfere m the choice of the person 
appointed by the Chief Justice as bis 
secretary or insist on his having certain 
tyjM of qualifications If there were any 
technical difficulties they could be easily 
sorted out by mutual co-operation which 
IS essential between the Chief Justice of 
the High Court and the State Govern- 
ment m such matters But instead of 
doing so the unusual step of the Accoun- 
tant General with holding the pay slips 
under the directions of the Gotemment 
was taken for which there was no legal 
justification or warrant 

VK. Appeal aUovied 
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-to the effect that a law cannot be declared 
void because it is opposed to the spirit 
supposed to pervade the Constitution but 
not expressed in words, the conclusion 
above set out is reiterated. The learned 
Judge, ho\vever, adds that the words 
“ cattle fair” in Act there considered 
are sufEcienlly clear and there is no 
vagueness. 

48 . These observations which are clearly 
obiter are apt to be loo generally applied 
and need to be explained. While it is 
true that the principles evolved by the 
Supreme Court of the United States of 
America in the application of the Four- 
teenth Amendment were eschewed in our 
Constitution and instead the limits of 
restrictions on each fundamental right 
were indicated in the clauses that follow 
the first clause of the nineteenth article, 
it cannot be said as an absolute principle 
that no law rsrill be considered bad for 
sheer vagueness. There is ample autho- 
rity for the proposition that a law affect- 
ing fundamental rights may be so con- 
sidered. A very pertinent example is 
to be found in State of Madhya Pradesh 
■and another v. Baldeo Prasad^, where the 
Central Provinces and Berar Goondas Act, 
1946, was declared void for uncertainty 
The condition for the application of 
sections 4 and 4-A was that the person 
sought to be proceeded against must be 
a goonda but the definition of goonda in the 
Act indicated no tests for deciding which 
person fell within the definition. The 
provisions v/ere therefore held to b'’ 
uncertain and vague. 

49 . The real rule is that if a law is 
vague or appears to be so, the Court must 
try to construe it, as far as may be and 
language permitting, the construction 
sought to be placed on it, must be in 
accordance with the intention of the Legis- 
latiue. Thus if the la^v is open to diverse 
construction that construction which 
accords best with the intention of the Legis- 
lature and advances the purpose of legis- 
lation, is to be preferred. Where however 
the law admits of no sucli construction and 
the persons applying it are in a boundless 
sea of uncertainty and the law prima 
facie takes away a guaranteed freedom, 
the law must be held to offend the Con- 
stitution as was done in the case of the 


1. (1961) M.L J. (Crl.) 603: (1961) 2 S.C.J. 
484: (1961) 1 S.C.R.970 at 979. 

S C J — ^33 


Goonda Act. This is not application 
of the doctrine of due process. The invali- 
dity arises from the probability of the 
misuse of the law to the detriment of the 
individual. If possible, the Court instead 
of striking down the law may itself dra^v 
the line of demarcation where possible 
but this effort should be sparingly made 
and only in the clearest of cases. 

50 . Judging the directions from this 
angle, we find that there are general 
principles receding the films as a whole 
and specific instances of what may be 
considered as offending the public interests 
as disclosed in the clause that follows 
the enunciation of the freedoms in Article 
19 (j) W- The general principles which 
are stated in the directions seek to do 
more than restate the permissible restric- 
tions as stated in clause (2) of Article 19 
and section 5-B (i) of the Act. They 
cannot be said to be vague at all. 
Similarly, the principles in section IV of 
the directions in relation to children and 
young persons are quite specific and also 
salutary and no exception can be taken. 
It is only the instances which are given 
in section I, clauses A to D which need 
to be considered. Read individually 
they give ample direction as to what may 
not be included. It is atgued on the 
basis of some American cases already 
noticed by us that these expressions 
are vague. We do not agree. Tire 
words used are within the common 
understanding of the average man. For 
example the word 'rape’ indicates what 
the word is, ordinarily, understood to 
mean. It is hardly to be expected or 
necessary that the definition of rape in 
the Penal Code must be set down to 
further expose the meaning. Tire same 
may be said about almost ah the terms 
used in the directions and discussed 
before us. We do not propose to deal 
with each topic for that is really a profit- 
less venture. Fundamental rights are 
to be judged in a broad way. It is not a 
question of semantics but of the substance 
of the matter. It is significant that 
Justice Douglilas who is in favour of a 
very liberal and absolute application of 
the First Amendment in America is of 
the view that ‘sexual promiscuity’ was 
not vague, while those, m favour of prior 
restraints tliought that it was. We hav'c 
referred earlier to the case. We are 
quite clear that expressions like ‘seduction’ 
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•inmoral traffic m ttomen,’ 'sotemg 
nrostimaon or procuration , mdchcate 
S ituation and ‘scenes suggestwe 
of immorahn ’ ‘traffic and use of drugs, 
‘class hatred, blackmail associated wim 
immorality are within the understand 
m« of the atcrage man and more so ot 
persons ulio are likelj to be the panel 
for purpose of censorship An> more 
definiteness is not onlv not expected but 
is not possible Indeed if tve vxcre 
required to draw up a list we would -dso 
follow the same general pattern 

51 But what appears to us to be the 
real flaw in the scheme of the directions 
IS a total absence of any direction which 
\ ould tend to preserve art and pro- 
mote it The artistic appeal or presen 
tation of an episode robs it of its vulgarity 
and harm and this appears to be coin- 
pletch forgotten Artistic as well as 
inartistic presentations are treated alike 
and aho what may be socially good tnd 
useful and what mav not In Ranjit 
D West's cve^ this Couit bid down 
certain principles on which the obscenity 
of a book was to be considered with a 
view to deciding whether the book 
should be allowed to circubte or with- 
drawn Those principles apply mulalts 
muLndis to films and also other areas 
besides obscenity Tlic Khoab Com 
mittee also adopted them and recom 
mended them for the guidance of the 
film censors Vfe may reproduce them 
there as summarized by the Khosb 


be performed by Courts and in the 
last TOOrt, by the Supreme Court and 
so oral evidence of men of literature 
or’ others on the question of obscenity 
Knot relevant 

(4) An overall mcvv of the obs«nc 
ratter m the setting of the whole 
work would of course be nec«sary but 
the obscene matter must be comi 
dered by itself and separately to find 
out whether it is so gross and its 
obscenity is so decided that it is likely 
to deprave or corrupt those 
minds are open to influence ol tnis 
sort and into svhosc hands the book u 
likely to fall 

(5) The interests of contcmpoiarf 
society and particubrly the jnfluenrt 
of the book etc , on it must not be 
overlooked 

(6) Where obscenity and art are mixed, 
an must be so preponderating as to 
throtv obscenity into shadotv or ren 
der the obscenity so trivial and iw*S 
niGcast that it can have no effect 
and can be overlooked 

(7) Threatening vviUi gex m a manner 
offomive to public decency or moiabty 
which are ihe words of our Funda 
mental Law judged by our national 
standards and considered likely to 

• pander to lascivious, prurient or sexu 

I ally precocious minds must dctennine 

I the result 


Committee 

“The Supreme Court laid down the 
following principles which must be 
carefully studied and applied by our 
censors when they have to deal with 
a film said to be objectionable on the 
ground of indecency or immorality — 


(8) When there IS propagation of ideas, 
opinions and infonnations or public 
interests or profits, the interests of 
society may tilt the scales in favour of 
free speech and expression Thus 
books on medical science with inn 
mate illustrations and photographs 
though m a sense immodest, arc not 


(1) Treating with sex and nudity in 
art and literature cannot be regarded 
as evidence of obscenity without some- 
thing more 

(2) Comparison of one book with 
anollier to find the extent of permis- 
sible action IS not necessary 

(3) Tlic delicate task of deciding what 
IS arusiic and v\hat is obscene has to 



to be considered obscene but the same 
illustrations and photographs collec- 
ted m a book form without the medical 
text vvould certainly be considered to 
be obscene 

(9) Obscenity without a prepondera- 
ting social purpose or profit cannot have 
the constitutional protection of free 
speech or expression Obscenity is 
treating with sex in a mannar appealing 
to the carnal side of human nature or 
having that tendency Sucli a treat- 


l (1965) l SCJ^ 65 
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ing with, sex is offensive to modesty, 
decency. 

(lo) Knowledge is not a part of the 
guilty act. The offender’s knowledge 
of the obscenity of the book is not 
required under the ia\v and it is a case 
of strict liability.” 

Application of these principles does not 
seek to rvhittle down the fundamental 
right of free speech and expression beyond 
the limits permissible under our Consti- 
tution for however high or cherished tliat 
right it does not go to pervert or harm 
society and the bne has to be drawn 
somewhere. As i\as observ'ed in the 
same case: 

“ The test -which -we evolve must 

obviously be of a general character 
but it must admit of a just application 
from case to case by indicating a bne 
of demarcation not necessarily sharp 
but sufficiently distinct to distinguish 
between that -which is obscene and 
that which is not ” 

A similar line has to be dimm in the case 
of eveiy topic in films considered im- 
suitable for public exlnbition or specially 
to children. 

52. We may now illustrate our meaning 
hots' even the items mentioned in the 
directions may figure in films subject 
either to their artistic merit or their 
social value ovens eighing their offend- 
ing character. The task of the censor 
is exti-emely delicate and his duties can- 
not be the subject of an exhaustive set 
of commands establislied by prior ratio- 
cination. But direction is necessary 
to him so that he does not sweep within 
the terms of the directions vast areas of 
thought, speech and axpression of 
artistic quality and social purpose and 
interest. Our standaids must be so 
framed that we arc not reduced to a 
level where the protection of the least 
capable and the most depraved amongst 
us determines -what the morally healthy 
cannot view or read. The standards 
that we set for our censors must make a 
substantial allowance in favour of free- 
dom thus leaving a vast area for creative 
art to intci-pret life and society with 
some of its foibles along -with what is 
good. We must not look upon such 
human lelationships as banned in toto 


and for ever from human thought and 
must give scope for talent to put them 
before society'. The requirements of art 
and literature include within themselves 
a comprehensive view of social life and 
not only in its, or deal form andthe line is 
to be drawn where the average man, 
moral man, begins to feel embarrassed 
or disgusted at a naked portiayal of life 
witliout the redeeming touch of art or 
genius or social \'alue. If the depraved 
begins to see in titese things more than 
w'hat an average person would, in much 
the same way, as it is -\\TongIy said, a 
Frenchman sees a -woman’s legs in every'- 
thing it cannot be helped. In our 
scheme of things ideas having redeeming 
social or artistic value must also have 
importance and protection for their 
grots'll!. Sex and obscenity are not 
always sy'non-ymous and it is uTong to 
classify' sex as essentially obscene, or 
even indecent or immoral. It should 
be our concern, however, to pi event tlie 
use of sex designed to play a commercial 
role by making its oivn appeal. This 
draws in the censors’ scissors. Tims 
audiences in India can be expected to 
view wth equanimity the story' of 
Oedipus son of Latins who committed 
patricide and incest ivith his mother. 
^Vhen the seer Tiresias exposed him, his 
sister Jocasta committed suicide by hang- 
ing herself and Oedipus put out his own 
ey'cs No one after viewing these episodes 
would tliink that patricide or incest 
witlt one's ow'n mother is permissible or 
suicide in such circumstances or tearing 
out one’s own eyes is a natural conse- 
quence. And y'ct if one goes by the letter 
of the directions tlxe film cannot be shoivn. 
Similarly, scenes depicting leprosy' as a 
theme in a stoiy or in a documentary 
are not necessarily' outside the protection. 

If that were so Ven ier Elwyn’s Phuhnat 
of the Hills or the same episode in Henry- 
son’s Testament of Gresseid (from xvhere 
Verrier Eh\yn borrowed the idea) 
would never sec the light of the day. 
Again carnage and bloodshed may' have 
Iristorical value and tlic depiction of such 
scenes as the sack of Delhi by Nadir Shah 
may' be permissible, if Iiandlcd delicately 
and as part of an artistic poitrayal of the 
confrontation with Mohammad Shah 
Rangila. If Nadir Shah made golgothas 
of skulls, must we leave them out of the 
story because people must be riiadc to 
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•view a historical theme inthout true 
lustory’ Rape m all its nakedness may 
objectionable but Voltaire s Candide 
■ivould be meaningless without Cimc- 
gonde’s episode with the soldier and the 
story of Lucrcce could ne\er be depicted 
•on the screen 

53 Therefore it is not the elements of 
rape leprosy sexual immorality which 
diould attract the censors scissors but how 
the theme is handled by the producer 
Tt must, however, be remembered that 
the cinematograph is a powerful medium 
and Its appeal is different The horrors 
of war as depicted in the famous etchings 
of Goya do not horrify one so much as 
the same scenes rendered m colour and 
-with sound and movement vrould do 
We may vicsv a documentary on the 
•erotic tableaux from our ancient temples 
tvith equanimity or read the Kamasulrd 
but a documentary from them as a prac« 
tical sexual guide would be abborrent 


dircchons to emphasize the importancci 
ofart to a value judgment by the censors 
need to be included 'Whether this isl 
done by Parliament or by the Central 
Government it hardly matters The 
t%hole of the law and the regulations 
under it will have always to be consider 
ed and if the further tests laid down here 
arc followed the system of censorship 
with the procedural safeguards accepted 
by the Solicitor General will make censor- 
ship accord with our fundamental law 

56 Wc allow this petition as its purpose 
IS more than served by the assurance of 
the Solicitor General and what we ha\c 
said but in the circumstances we make 
no order about costs 

V K P/hliM oUswei 

THE SUPREME COURT OF INDIA 
(Civil Appellate Jurisdiction ) 


£4 We ha\e said all this to show that 
the Items mentioned m the directions 
arenotbythemselves defective Weha\e 
adhered to the 43 points of T P O Connor 
framed in 1918 and have made a com- 
prehensive lilt of i\hat may not be shown 
Parliament has left this task to the Central 
Government and in our opinion, this 
•could be done But Parliament hu not 
legislated enough, nor has the Central 
Government filled in the gap Neither 
has separated the artistic and the sociably 
valuable from that which is deliberately 
indecent, obscene, horrifying or corrupt- 
ing They have not indicated the need 
of society and the freedom of the indi- 
vidual They ha\c thought more of the 
depraved and less of the ordinary moral 
man In their desire to keep RIm< from 
the abnormal, they have excluded the 
moral They have attempted to bring 
■down the public motion picture to the 
level of home movies 

■55 It was for this purpose that this 
•Court was at pains to ^mt out in Rwijtt 
J> Ud^sh^s case\ certain considerations 
for the guidance of censorship of books 
TVe think that those guides work as well 
icre Although we are not inclined to 
Thold that the dirtxtions are defective m 
\so far as they go, we are of opinion that 


PREteNT —J C SkaA and V Bhaxgaoa, JJ 
Shrt Manm Lai Appellad* 


Sfari Pannai Lai and others JRespondtnts 


RepretejUaiion oj the People Act {XUH 0/ 
1^5*), feehons 8 (2) oJk/ 100 (i) (a) — 
Cotatclum for mminal offence of returned 
candidate before polling and declaration of 
rendt^—CoTmeUon set aside tn appeal during 
pendency of election pelition—Eleclion, if liable 
to be set aside on the ground that the returned 
candidate veas disqualified under section 8 (2) 


The provision m section 8 (2) of the 
Representation of the People Act, 1951, 
read with Article 102 (j) («) of the Consti- 
tution 15 that a person convicted by a 
Court in India for any offence and sen- 
tenced to imprisonment for not less than 
^ years shall be disqualified from the 
date of such conviction for being ^osen 
M a member of the Legislative Assembly 
and shaU continue to be disquahfied for 
a urthcr period of fi\”e years since his 
1 ^ '*» however, sigmficant that 
to^High Court under section 100 (i) («) 


I (i9«) I S.CR 65 


CA.No 2632 of 1969 


13lh August 1970 
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of the Act is to declaie the election of a 
returned candidate to be void if it is of 
opinion that on the date of his election, 
a returned candidate was not qualified, 
or was disqualified to be chosen to fill 
the seat. It is true tliat the opinion has 
to be formed as to whether the successful 
candidate was disqualified on the date of 
his election ; but this opinion is to be 
formed at the time of pronouncing the 
judgment in tire election petition, 

[Paras. 3, 4.] 

Thus, where a returned candidate was 
convicted for an offence before polling 
took place and the result was declared but 
during the pendency of an election peti- 
tion challenging his election his convic- 
tion was set aside in appeal, the election 
could not be set aside on the ground that 
the returned candidate was disqualified 
under section 8 (2). For, in a criminal 
case acquittal in appeal does not take 
effect merely from the date of the appel- 
late order setting aside the conviction ; 
it has' the effect of retrospectively wiping 
out the conviction and the sentence 
awarded by the lower Court, [Paras. 3, 4]. 

Appeal under section n6-A of the Repre- 
sentation of the People Act, 1951 from the 
Judgment and Order dated the 27th 
October, 1969, of the Allahabad High 
Court in Election Petition No. 1 of 1969. 

G.N. Dikshit, Advocate, for Appellant. 

K.G. Sharma, M.S. Gupta and S.K. Dhtngra, 
Advocates, for Respondent No. i. 

The Judgment of the Court rvas delivered 
by 

Bhargava, J . — ^This is an appeal by Manni 
Lai who was one of the candidates for 
election to the U P. Legislative Assembly 
from Ahirori (Scheduled Caste) Consti- 
tuency of Hardoi District, and who was 
defeated at that election by respondent 
No. I Parmai Lai. The election was 
challenged on tw'o principal grounds. 
One ground was that respondent No. i 
was disqualified under section 8 (2) of the 
Representation of the People Act, 1951 
(hereinafter referred to as “ the Act”) for 
being chosen as a member of the Legisla- 
tive Assembly, because he w'as convicted 
for offences under sections 148 and 304 of 
the Indian Penal Code on nth January, 
1969, and was sentenced to imprison- 
ment exceeding two years. The other 
ground was that a nrunber of ballot papers 
cast in favour of the appellant had been 


\VTOngly rejected instead of being coimted 
in favour of the appellant, that some ballot 
papers were wrongly counted for respon- 
dent No. I instead of being rejected, and 
that some ballot papers were wrongly 
counted in favour of respondent No. i 
instead of being counted m favour of the 
appellant or other candidates. The High 
Court of Allahabad framed thiee differ- 
ent issues in respect of this claim of wrong 
rejection or wrong counting of the ballot 
papers. In the written statement, res- 
pondent No. I pleaded that a number of 
ballot papers were wrongly counted 
in favour of the appellant instead of 
being counted in favour of the other 
candidates, that a number of ballot papers 
were wrongly rejected instead of being 
counted in favour of respondent No. i, 
and, further, that a number of ballot 
papers were wrongly counted in favour 
of the appellant istead of being rejected. 
The learned Judge, who tried the election 
petition, framed three issues in respect of 
these pleadings also tvhich were put for- 
ward in the written statement and not by 
way of a petition of recrimination. On 
the basis of examination of the ballot 
papers and the evidence before him, a 
finding was recorded that, after correcting 
the errors made in counting, the net 
result would be that the appellant will 
have a net gain of only 6 votes, while 
respondent No. i would have a net loss 
of 24 votes. It appears that respondent 
No. I had received 13,508 votes, while the 
appellant had received 13,271 votes. 
After taking into account the finding, the 
valid votes received by the appellant 
would total to 13,277, while respondent 
No. I would still have 13,484 valid votes, 
so that the election of respondent No. i 
could not be declared void. The appel- 
lant had claimed that, on a proper count- 
ing, it would be found that he had a 
majority of votes, and had prayed for a 
declaration that he is the successful 
candidates. On the finding recorded, 
both the prayers of the appellant failed- 
Tlxe High Gomt further hdd that respon- 
dent No. 1 was not disqualified under 
section 8 (2) of the Act and, consequently, 
his election was valid. The petition 
having being dismissed by the High Court, 
the appellant has now come up in this 
appeal imder section 116-A of the Act. 

2 . On tlie issue relating to disqualifi- 
cation, the facts that need be noticed 
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are that gth January, 1969 was the last 
date for filing nominations in this consti- 
tuency and respondent No i \vas con- 
victed n%o daj-s later on nth January, 
1969 and sentenced, inter aha, to 
ten j-ears ngorous imprisonment under 
section 304, Indian Penal Code On 
16th January, 1969 he filed an appeal 
against this conviction m the High 
^urt Polling took place on 9th 
February, 1969 and the result in as dec- 
Ured on iith Febniary 1969 RespOn 
dent No i was declar^ as the success- 
ful candidate having secured the largest 
majority of \otes On 30th S^tember 
1969, his appeal \Nas allmved by the HiA 
Court and his conviction and sentence 
^^ere set aside At this lime, the election 
petition was still pending In fact, the 
judgment m the election petition was 
delnered on syth October, 19^ 


3 On these facts it is clear that, thoiidi 
the conyiotion <jf respondent No i 
recorded by the trial Court on iitb 
gnuary^, 1969 he was acquitted on 30th 
“> sppralsrhich acquit- 
ta\ had the effect of completely viitng 

once been alloued it has to be held that 
ae conviction and sentence siere vneated 
wa effect from ae date on svbich ae 
conviction isas recorded and the sen- 
tence a^uarded In a cnmuill 
^uittal in appeal does not take effert 
^rel> the date of the appellate 

conviaion, it 
St 'Sf mtrospectnely w.^ng 

Z t£. and the sentracl 

rL^ 1^" The disqualifi- 

Mhon relied upon by the appellant was 
laid doNN-n under section 8^ (2) of the 
Act read with Anicle ion (1) (i) of the 

Pe provisioVis th« a 

^raon convicted by a Court in India for 
Snt sentenced to impnson- 

disquabficd from 

gJ'icuon had been reco.drf ^nd fe 
been sentenced to ten " 

mus imp-^nioon, on nth JaniS^ 


1969 It ivas further ui^d that, though 
the appeal has been filed, that appeal 
did not have die effect of iviping out this 
conviction In these circumstances, it 
was uigcd that his election was \oid and 
should have been set aside on the giound 
of this disqualification 


4 Ihis argument overlooks the fact 
that an appellate order of acquittal 
takes effect retrospectively and the con 
viction and sentence are deemed to be 
set aside vvnth effect from the date they 
were recorded Once an order of acquit 
Ul has been made, it has to be held that 
the conviction has been wiped out and 
did not exist at all The disqualification, 
which existed on the 9th or 1 1 th February, 
1969 as a fact, was wiped out when the 
conviction recorded on nth January, 
1969 VNas set aside and that acquittal 
took effect from that very date It is 
significant that the Hig^ Court, under] 
swtion loo (i) (a) of the Act is to dccUre^ 
the election of a returned candidate* 
to be void if the High Court is of opinion 
tha^ on toe date ofhis clecuon, a returned 

e I* qualified, or was dis^ 

qualified to be chosen to fill the seat, 
wder the Constitution or the Act ] 
It IS true that the opmion has to be formed 
as to '’■n«her the successful candidate vn^s 
msqu^tged on the date of bis election^ 
but tim opmion is to be formed bv the 
•n*®” j bf pronouncing 

e judgment m the election petition 
In this case, the High Court p^ded 
to Pi^ounc^ the judgment on 27th 
October 1969 The High Court had 
KTi" “P acquittal which 

mien effect retrospectively fiom nth 
vihle^P^' ii?^i therefore impos 

a^ble for the High Coim to arrive at Ihc 

5 1.*“.™ 5 * ” ’■«> Fchniary 
^.mpoadealNo I was disqualified 
^c^^ietion and semetice hid been 

a^P^ “> Ihat the 
Hi.b T "=1“'™* "> be formed by the 
S dcctio/void 

™iLT btuation IS 

o 'f “ “““ come intJ 
Itself had chosen 
SeS “P Act retros- 

.•favv^d-iS 

id sx^r^s'iS 
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xirged thereafter, when the point came 
up before the High Coui't, that respondent 
Ho. I was disqualified on gth or iitli 
February, 1969. The setting aside of 
the conviction and sentence in appeal 
has a similar eflfect of wiping out 
letrospectively the disqualification. The 
High Court -was, therefore, right in hold- 
ing that lespondent No. i was not dis- 
qualified and that his election \\as not 
void on that ground. 

5 . On the second point, tlie main 
argument of counsel for the appellant 
was that the High Court committed the 
error of framing three issues on the basis 
of pleadings in the -written statement 
which challenged the correctness of the 
acceptance or rejection of ballot papers 
without any recrimination being filed 
by respondent No. i under section 97 
of the Act. Counsel wanted to argue 
this question of law in detail, but we 
consider that, in the present case, it is 
not necessary to go into this point at 
all. Even if the three issues framed on 
the basis of pleadings 'in .the tvritlen 
statement aie ignored, ' and account is 
taken only of findings lecorded dn the 
three issues framed on the basis of plead- 
ings in the election petition, it ts'ould be 
found that respondent No. i still had a 
majority of valid votes, and the appellant 
could not claim tliat the election of 
respondent No. i be set aside and the 
appellant be declared as the successful 
candidate. The findings of fact recorded 
by the Judge are that, under Issue No. 5 
18 ballot papers mentioned in Schedules 
HI and IV should be counted as valid 
votes for the appellant, while 24 ballot 
papers were wrongly counted in favour 
of respondent No. I. Under Issue No. 3, 
■the finding is tliat die appellant is entitled 
to add III vahd votes in his favour and, 
imder Issue No. 4, the finding is that 74 
votes would be lost by respondent No. i. 
If these figures are accepted and taken 
into account, the appellant ivould receive 
13,400 valid votes, being the total of 
13,271 votes found in his favom at the 
time of declaration of die result and 129 
votes -which die appellant is entided to 
add as a result of the findings on the 
three issues. So far as respondent No. i 
is concerned, he loses g8 votes as a result 
of die findings recorded b> die High 
Court; and, on deducting dicse votes 
from 13,508 received by him respondent 


No. I is left ivith 13,410 votes. Respon- 
dent No. I thus, has a majority of 10 
votes, so that his election, is valid. 

6. Counsel, hoivever, challenged one 
finding recorded by the High Court in 
respect of 64 ballot papers which, the 
appellant had claimed, had been ivrongly 
rejected and should have been counted 
in his favom'. These ballot papers have 
not been produced before us. The 
learned Judge held that they were invalid 
votes because “they bear no recognis- 
able seal impiession that might be said 
to have been made -with tlie instrument 
supplied for marking the vote”. The 
a'rgument of Counsel for the appellant is 
that, even on this finding recorded by the 
High Court, these votes should have been 
counted in his 'favour, because they can- 
not be held liable to rejection imder 
rule 56 (a) {b) of the Conduct of Elections 
Rules, i 96 i. That sub-rule runs as 
follows; 

“Tlie leturning officer shall reject 
a ballot paper if, to indicate the vote, 
it bears no mark at all or bears a mark 
made otherwise than -with the instru- 
ment supplied for purpose.” 

The argument urged is that, according 
to the Judge, tlie impressions on these 64 
ballot papers could nor be identified witli 
the seal supplied for marking die votes, 
which only leads to the mference that' 
they may bear mai'ks iv'itii that seal or 
may not. For rejection under rule 56 
(2) {b), theie must be a definite finding 
diat they bore marks made otherwise 
tiian with the seal supplied for the pur- 
pose. In this case, the Returning Officer 
rejected the ballot papers holding tiiat 
the marks made on these ballot papets 
were made otherwise than ivath die 
instrument supplied for the purpose. 
Tlae appellant challenged tiiat decision 
of the Returning Officer in tins election 
petition. The burden lay on liun to 
establisli that the Returning Officer had 
wrongly rejected these ballot papers. He 
could only succeed if he had proved tiiat 
the marks made were with the instrument 
supplied for die purpose. This die appel- 
lant failed to do. In fact, die finding 
recorded by the learned Judge of the High 
Comt amounts to holding that die marks 
made cannot be identified witli the seal 
whicli was supplied for marking die votes 
and, consequendy, an infeicnce follows 
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that they mtist have been made by scone 
other means On thw finding, the learned 
Judge \>!&s quite correct m not upsctting- 
the order of the Returning Officer reject- 
ing these votes If these 65 \otes are 
not counted in favour of tlie appellant, 
the appellant’s case fails, for the majority 
of votes stdl remains in fat our of respon- 
dent ISo I 

7 The appeal, therefore, fails and is 
dismissed with costs 

V K 

dumissed 

THE SUPREME COURT OF INDIA 
(Cnmuial Appellate Jurisdiction ) 
pRzsEtT— R BhsTgiBa and I D Dua,JJ 
Ram Jas Appellant* 

V 

Slate of U P Respemdent 

P/B«i Coit [YLR «J i860), seetionx 415, 
^tQandio^OJfeneeoJ eheating — Ingredients 
^Oath Ccmmunoner induced la allest and en 
etfjidmt by deupticn praeticed by eppellad m 
tinngly tunti/ying Ike person su.eanng to it— 
Corauhon oj appille^ mder section 419 
read mth s ection to^— Legality «• 

The ingredients required to constitute 
the offence of dieating arc (1) Tbete 
should be fraudulent or dishonest induce- 
ment of a person by deceiving bun. 
(2) (a) The person so deceived should 
be mduced to deliver any property to 
an> person, or to consent that any person 
shall retain any property or (A) The 
penon so deceived ahould be intentionally 
induced to do or omit to do anything 
vshich he would not do or omit if he were 
not so deceived and {3) In cases covered 
(s) (A), the act or omission should be 
one which causes or is hfcely to cause 
damage or harm to the person induced 
in body mmd reputation or property 
[Ptxra 3 ] 

In the present case the finding of lac* 
r^rded only shows that the Oath 
L^mmissioncr was mduced to attest the 
allidavii bi the deception practised by the 


• Cri A.No 113 of 1967 
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appellant m wrongly indentifying per- 
son as G when he was in fact not G 
That act done by the Oath Commissioner 
of attesting the affidavit could not, 
however, possibly cause any damage or 
harm to the Oath Commissioner in bodj, 
mind, reputation or property The 
Oath Commissioner was obviously not 
induced to dehver any property to 
anybody by his wrong identification, 
nor was he induced to consent that any 
person should retain any property Thus, 
the facts found did not constitute the 
offence of cheatmg at all The convic- 
tion for an offence under section 419, 
substantively or with the aid of section 
109, Indian Penal Code, could only 
have been justified if the facts proved 
constituted all the ingredients of the 
ofTenc* of cheatmg Clearly, therefore, 
the High Court fell into an error in 
recording the conviction of the appel- 
lant for the offence under section 419 
read with section 109, Indian Penal 
Code {Para 3 ] 

Appeal by Special Leave from die Judg- 
ment and Order dated the I4tb Decem b er 
1966 of the Allahabad High Court m 
Gnsunal Appeal No 1971 of 1964 

S C Aganval, R K Garg and D P 
Advocates olM/s Ramemurthi & Co 
and Miss S Chakravarti, V J Franas and 
Pf Pteller, Advocates, for Appellant 
O P Rana, Advocate, for Respondent 

The Judgment of the Court was delivered 
by 

Bhargaza J — ^The appellant Ram Jas, 
was tried along wiffi four others, hfadan 
Lai, Inder Smgh, Eadri Nath, and Ram 
Nash, wi tSnflgo tender section iso-’B of 
the Indian Penal Code and sections 420/ 
511, 467, 468 and 471 read with section 
120-5 of the Indian Penal Code He was 
convicted for offences under these sections 
and was avmrded a cumulative sentence 
of three years’ rigorous impnsonrrcnt and 
a fine of Rs 3,000 m default, two years’ 
rigorous imprisonment He went in appeal 
before the High Court of Allah abad 
The High Court came to the view that the 
appellant had at least committed an 
offence punishable under section 419 
read with section 109 Indian Penal Code, 
even if the other charges, for which he had 
^n wnvicted may not be established. 
vJn uus view, and rclymg on the power 
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of the Court to convert his conviction to 
appropriate sections of the Indian Penal 
Code, ,tlie High Court substituted the 
conviction of the appellant under section 
419 read with section 109, Indian Penal 
^de, for the conviction recorded by the 
trial Court, and reduced his sentence to 
tivo years’ rigorous imprisonment, while 
maintaining die fine of Rs. 3,000. The 
appellant has noiv come up in appeal to 
this Court against this judgment of the 
High Com-t by Special Leave. 

2 . Before dealing with the correctness 
of the conviction recorded by the High 
Court, we may take notice of the fact that 
the High Court, in its judgment, did not 
examine the evidence relating to the 
offences for which the appellant had been 
convicted by the trial Court and has not 
recorded any findings on the facts which, 
according to the prosecution, constituted 
the commission of those offences. It is 
not necessary to reproduce the ingre- 
dients of all the offences with which the 
appellant was charged. It is sufficient 
to mention three charges which are 
relevant to the question whether the 
conviction recorded by the High Court 
is justified. One of the charges was under 
section 468 read with section 120-B, 
Indian Penal Code, in respect of forgery 
of three affidavits of Govind Ram, two 
dated 7th February, 1959, and one dated 
1 6th February, 1959, committed with the 
intention of using the affidavits for the 
purpose of cheating. The second charge 
under section 320 read with section 120-B, 
Indian Penal Code, related to cheating 
two persons, Madan Lai and Chunni 
Lai, by dishonestly inducing them to 
deliver certain sums of money so as to 
get their debts adjusted against the claim 
of Govind Ram who was a refugee from 
Pakistan; and the third charge under 
section 420/115 read rvith section 120-B, 
Indian Penal Code, rvas of attempting to 
cheat the officer of the District Relief and 
Rehabilitation - cum - Settlement Officer, 
Saharanpur, by dishonestly inducing the 
office to adjust the debts of Madan Lai 
and Ghunni Lai against the claim of 
using the forged affidavits in that con- 
nection. The trial Court convicted the 
appellant for aU these charges, and the 
appeal in the High Court was against 
tiiat conviction. The High Court, on 
appeal, however, convicted the appellant 
for tiic ofience punishable under section 

S C J — 34 


419 read with section 109, Indian Penal 
Code, on the finding that the appellant 
had at least abetted the execution of one 
false affidavit of Govind Ram which, in 
fact,_was signed by some person other than 
Govind Ram and that person was \\rongly 
identified by the appellant before the 
Oath Commissioner and, as such, the 
appellant -was held guilty of abetting the 
offence of cheating by personation consti- 
tuting the offence punishable under 
section 419 read with section loq, Indian 
Penal Code. 

3 . In recording this finding and con- 
viction, the High Court lost sight of the 
fact that no sucit diarge was framed 
against the appellant in the trial Court. 
As we have indicated above, the persons, 
who were cheated or attempted to be 
cheated, referred to in the charges 
framed against the appellant, were Madan 
Lai, Chunni Lai, or the office of the Relief" 
and Rehabilitation-cum-Settlement Officer, 
Saharanpur. There was no charge at 
all relating to any cheating or attempting 
to cheat the Oath Commissioner. In 
fact, the case was never brought to Court 
with the intention of obtaining convic- 
tion of the appellant for any offence of 
cheating in respect of the Oath Commis- 
sioner. Not only was there no charge in 
this I'espect but, in addition, the appel- 
lant when questioned under section 342 
of the Code of Criminal Procedure after 
the prosecution evidence had been recor- 
ded, was not asked to explain evidence 
relating to such a charge of cheating 
the Oath Commissioner. No doubt, 
there was mention of commission of 
forgery of affidavits; but the mention of 
the commission of that offence could not 
possibly lead tile appellant to infer that 
he was liable to be convicted for abetting 
the offence of cheating the Oath Com- 
missioner. Further, in recording this 
conviction, the High Coiut did not even 
care to examine in detail whether all 
the ingredients of the offence had been 
establitiied by die prosecution evidence. 
The only finding of fact was that the 
appellant, who was known to the Oath. 
Commissioner, wrongly identifif-d some 
other person as Govind Ram and got the 
affidavit attested by the Oath Commis- 
sioner as if it was being siv’orn by Gfovind 
Ram. This act of i\Tong identification 
committed by tiie appellant cannot 
amount to die offence of cheating by 
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personation Glieating is defined m 
section 415, Indian Penal Code, 

IS as follov.s — 

‘\Vhoe\cr, by deceiving any person, 
fraudulently or dishonestly induces the 
person so deceived to deliter any 
property to any person or to consent 
that any per'on shall retain any pro- 
perty or intentionally induces the 
person so deccned to do or omit to 
do anything iihich he would not do 
O'- omit if he were not so decened and 
which act or omission causes or is 
likely to cause damage or harm to that 
peison in body mind, rcpniation or 
property, is said to ‘cheat’ ’ 

The ingredients required to constitute 
the offence of cheating are ^ 

(i) There should be fraudulant or 
dishonest inducement of a person by 
deceiving him, 


under section 419, substantnely or wnth 
the aid of section 109 Indian Penal 
Code, could only base been justified if the 
facts proved constituted all tlie ingre- 
dients of the offence of dicatmg In 
recording the conviction, the High Court 
neglected to sec whether all those ingre- 
dients were proved On the face of 
jt though the Oath Commissioner was 
induced to attest the affidavit bv wrong 
identification -made by the appellant, 
dice was no likelihood of any damage or 
barm to him m body, mind reputation 
or property, so diat die Oath Com 
missioner was never cheated Clearly, 
thenefore the High Court fell into an 
erro' in recording the conviction of the 
appellant for the offence under section 
419 read with section 109, Indian Penal 
C^e and substituting that conviction in 
in place of the conviction foi offences for 
which he had been punished by the 
trial Court 


(n) (a) Tlie person so dcccited should 
be induced to deliver any prowrty to 
any person or to consent that any 
person shall rewin any property, or 
(6) The person so deceived should be 
intentionally induced to do or omit 
to do asyrlimg which he would not 
do or omit if he were not so deceived, 
and 

(lu) In cases covered by (n) (6), the 
act or omission should be one which 
causes or is likely to cause damage or 
harm to the person induced m body, 
mind reputation or property 

In the present case the finding of fact 
recorded only shows that the Oath 
ComimssioncT was induced to attest 
the affidavit by the deception p actiscd 
Iby the appellant in wrongl) idcntifyang 
ja person as Govnnd Ham when he was 
in fact not Govmd Ram That act done 
|by the Oitli Commissioner of attesttng 
the affidavit could not, however, possibly 
*«usc any damage or harm to the Oath 
iCommisMowT m bodv, mind, reputation 
(or property The Oath Commissioner 
iwas obviously not induced to d'-livcr 
toy property m anybodv by th» wrong 
naentiBcation, nor wis he induced to 
consent that any person should retam 
,any p-opert> TJius the facts found did 
no* «>mmiitc the offence of cheating 
at all TJic conviction for ai\ offenw 


4 We may, in this connection, take note 
of another error committed by the High 
Court though it not matenal to the 
result of this appeal Tlie High Court 
upheld the sentence of fine of w 3 000 
awarded by the trial Court to the appel- 
lant The trial Court bad directed that, 
in default of payment of fine, the appel- 
lant vvas to undergo two years’ rigorous 
imprisonment The High Court made 
no order with regatd to imprisonment in 
default , but, by upholding the fine 
awarded by the trial Court ll c High Court 
impliedly also affirmed the impiisonment 
to be undergone in default of payment 
of fine In affirming this sentence of 
impnsonment in default of pavmcnt of 
fine, the High Court failed to notice that 
the sentence of impctsonment in defenlt 
became illegal when the conviction was 
altered to one under section 419 read 
wntli section 109 Indian Penal Code 
Under that section the maximum sen- 
tence of impnioninent that can be 
awarded is th*ee years and, consequentiv, 
under section 63 Indian Penal Code 
the maximum term of imprisonment in 
default of pavment of fine that could be 
presCTibed was nine months, being onc- 
forth of three years In approving 
the SCTtence of two years imp-isonment 
m default of payToent of fine, the Hi^ 
<^utt thus, made an order which was 
clearly illegal and in contravention of 
section 65, Indian Penal Code The 
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trial CJouxt had, of course, committed 
no error in awarding the sentence of two 
years’ rigorous imprisonment in default of 
payment of fine because that Court had 
recorded conviction for five different 
offence, each punishable rvith imprison- 
ment for seven years, and the fane of 
Rs. 3,000 was a part of tire 'cumulative 
sentence for commission mf those five 
offences. We have only pointed out that 
this error occurred, because the High 
Court adopted the extraordinart'- course 
of convicting the appellant for an offence 
with which he had never been charged, for 
which he had neverbeen tried and without 
examining whether tire ingredients of 
that offence rvere established and what 
was the maximum punishment that could 
be awarded for it. In adopting this 
course, the High Court, as rve have 
indicated earlier, failed to record a 
clear finding whether the offences, for 
which the appellant had been convicted 
by the trial Court, were proved or not. 

- 5 .- In these circumstances, the appeal 
is allowed, the conviction under section 
419 read rvith section 109 of the Indian 
Penal Code, is set aside. The case will 
now go back to the High Court foi re- 
hearing the appeal and giving a decision 
on 'the appeal in respect of the offences 
for which the appellant was convicted 
Try die tidal Court. The appellant will 
-continue on existing bail till die High 
Court oixlers otherwise. 

W.K. — — ■ — Appeal allowed. 


V. EXCISE COMMR., U. P. 267 

THE SUPREME COURT OF INDIA. 
(Civil Appellate Jurisdiction.) 

Present: ‘J, C. Shah, K. S. Hegde and 
A. J\r. Grover, JJ. 

M/s. Baidyanath Ayarved Bhavan (P.) 
Ltd., JhansI . . Appellant* 

V. 

The Excise Commissioner, U. P. and 
others . . Respondents. 

(A) Medicinal and Toilet Preparations 
(Excise Duties) Act (XVI oj 1955), Schedule, 
Item X — Manufacture of medicinal preparation 
with the aid of tincture of which alcohol is a 
component — Preparation is liable to excise duty 
under Item i . 

Tlie language of Item i, of the Schedule 
to the Act is plain and rmambiguous. 
It imposes duty on all medicinal prepara- 
tions containing alcohol. In order to 
attract duty all that is required is that a 
medicinal preparalion shciuld contain 
alcohol. Alcohol may be a part of the 
preparation either because it is directly 
added to die solution or it came to be 
included in diat medicinal preparation 
because one of the components of that 
preparation contained alcohol. The 
contention therefore that unless alcohol 
is added into die preparation in its free 
condition a medicinal preparation does 
not become dutiable, is untenable. 

(Paras. 8, 9.] 

In the present case it is admitted that 
tinctui-e is a component of the medicinal 
preparation witii which we are con- 
cerned and alcohol, is a component of 
tincture Therefore it is difficult to 
see how it can be urged dial those pre- 
parations do not contain alcohol. 

iPara. 8 ] 

(B) Interpretation of Statutes — Taxing Act — 
Proper construction. 

In a taxing Act one has to look at ivhat is 
cleaiTy said ; diere is no room for any 
intendment. There is no equity about 
a tax. There is no presumption as to 
a tax. Nodiing is to be read in, nothing 


* C A No. 1924 of 1970 14f/i October, 1970. 
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IS to be implied One can only lool. 
fairly at the language used [Para 8] 

Appeal by Special Leave froca the judg 
ment and order dated the 28th April, 
J97Q of the AUahabad High Court m 
bpecitd Appeal No 368 of 1970 
S V G^pie, Senior Advocate, (Sobhapnal 
yen, with him) , for Appellant 

0 P Rana and R Bona, Advocates, for 
Respondents 

The Judgment of the Court was delivered 
by 

HtgitfJ — In ihisappeal by Special Leave 
the true ambit of Item i m the Schedule to 
the Medicinal and Toilet Preparations 
(Eitcise Duties) Act, 1555 (to be herem- 
aftCT referred to as the Act) read tviih 
secuon 3 (1) of that Act comes up for 
consideration 

2 The appellant is a manufacturer of 
certain medicines with the aid ofsubstaQ* 
ces like tmeture, spirit etc The tincture 
and spirit m their turn contain alcohol 
The Superintendent of Excise called 
upon the appellant to pay duty und« 
the Act OQ ^e medicinal preparations on 
the ground that they contain alcohol 
The appellant resisted the demand 
on the ground chat the medicines 
in question srtare not prepared \>y 
addii^ Pure alcohol, the fact that (he 
tincture which is a component of that 
pieparation contains alcohol does not 
make it a preparation containing alcidiol 
That contention rejected by the 

Superintendent of Excise as nxU as by 
the Court in the urit petition 

brou^t by the appellant 


3 It IS admitted that alcohol though 
It was not directly added is a component 
ofthe medicinal preparations m question 
That alcohol has not undergone any 
Htemical change into some other sub- 
stance It IS present m a liquid form m 
those preparations The question for 
decision is whether the preparations m 
question do not attract duty because 
alcohol was not directly added to the 
soIutKOi The contention of the appellant 
IS that unless alcohol is added into die 
preparation m its free condition, a 
medicinal preparation does not become 
dutiabk For deciding this question we 
may now read the relevant provisions of 
the Act 

4 Sections (i)ofthc Actsays 

“There shall be lembk duties oT 
exase. at the rates specified m the 
Schedule, on all dutiable goods manu- 
^tured m India ’ 

5 “Dutiable goods” is defined 

2 (e) as meaning the medicinal and 
toilet preparations specified m die 
Stbedule as being subject w the^dnirts 
of exase levied under this Act “Medi« 
c nal Freparafon* s defined m section n 
(g) in these word* 

“ ‘medicinal preparatiwi’ inctudea all 
drugs which are a remedy or pres- 
cription ptxpaied for internal or exter- 
nal use of human b<*ing3 or animals 
and all substances intended to be used 
for or in the treatment, mitigation 
or prevention of disease in h uma n 
beings or animals ’ 

6 Item I of the Schedule, the only 
Item with which we are concerned m this 
ease reads as follows 


Item Desen^oan ofduuablo 

No soods 


Med icai prepua tioni 
1 Kledical pieparatiOQj beingpaleator 
propneOry medicines coaiamias aluilio] 
and «tuJiaieaotci2ibleo( tHRagcaosusKd 
u ordinary alcoholic beverages 

T Tbc only other provvsioa which we 
need consider u section 4 of the Act 
That section reads thus 

‘ISTicre alcohol, 
or odicr narcotu 
been suppbed to 
dutiable go^s f 


opium, Indian hemp 
c drug or narcotic bad 
a manufacturer of any 
or use as an ingredient 


Rate Of doty 


Tea psf celt 
aJ valorem 


of such goods by, or under the autho- 
rity of, the collecting Government and 
aduty ofetosc on the goods so supplied 
had already been recovered by such 
Government under any law for the 
ti^mc being m force, the collecting 
Government shall on an application 
bemg made to it m this behalf, grant 
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in respect of the duty of excise leviable 
under this Act, a rebate to such manu- 
factoer of the excess, if any, of the 
'duty so recovered over the duty 
leviable under diis Act.” 

'18. It was conceded that the prepara- 
tions with which we are concerned in 
this case aie medicinal preparations. 
They are proprietary medicines and that 
they are not capable of being consumed as 
'Ordinary alcohol beverages. The only 
.question that has to be decided is rvhether 
I those preparations contain alcohol. It 
'• is admitted that tincture is a component 
' of that preparation and alcohol is a 
j component of tincture. Therefore we 
fail to see how it can be urged that those 
preparations do not contain - alcohc 1 . 

' In order to attract all duty that_ is 
j required is that a medicinal preparation 
I should contain alcohol. Alcohol may 
■be a part of the preparation either 
I because it is directly added to the solution 
• or it came to be included in that medicinal 
preparation because of one of the compo- 
nents of Aat preparation contained al- 
j cohol. According to the plain language 
' of the provision all that is required is 
. that Uie preparation should ^ contain 
, alcohol. In interpreting a taxing pro- 
vision, the Courts should not ordinarily 
concern themselves with the policy behind 
the provision or even with its impact. 
As observed by Rowlatt, J., in Cape Brandy 
Syndicate v. Commissioners oj Inland Revenue'^, 
in a taxing Act one has to look at what 
is clearly said. There is no room for 
' any intendment. There is no equity 
about a tax. There is no presumption as 
to a tax. Nothing is to be read in, 
nothing is to be imphed. One can only 
look fairly at the language used. It -was 
airged on behalf of the appellant that if 
we hold that even indirect introduction 
of alcohol into a medicinal preparation 
brings tiiat preparation within the scope 
of section 3 (i) of the Act, it would mean 
multi-point taxation. Coming to the 
medicinal preparations with which we 
■are concerned in this case, it was urged 
that if the view taken by the High Court 
is correct then, first the tincture used 
became dutiable and _ thereafter the 
medicinal preparations in which tincture 
■was used became dutiable. It was said 


1, (1921) 1 K.B. 64. 


that that could not be the intention of 
the Parliament. We are imable to 
appi-eciate this contention. Multi-point 
taxation is not unknown to us. 

9. Our attention -was invited to section 4 
of the Act in support of the contention 
that tiie Legislatme did not intend to 
levy multipoint tax. Section 4 provides 
for rebate of duty on alcohol supplied 
to the manufacturer of dutiable goods 
for use as an ingi-edient of such goods by 
or under the authority of tlie collecting 
goveimment and a duty of excise on 
goods so supplied had already been 
recovered by such government under any 
la%v for the time being in force. In our 
opinion this provision instead of support- 
ing the appellant goes to show that 
multipoint tax on medicinal preparations 
containing alcohol was within the con- 
templation of the Legislature. Other- 
wise there was no purpose in incorpora- 
ting section 4 into the Act. If section 3 
did not impose any levy on medicinal 
preparations of which pure alcohol is not 
a component, there was no need for 
section 4. There can be no question of 
any rebate if there was no levy at all. 
Every rebate presupposes an imposition 
of tax or duty. But the rebate under 
setion 4 is confined only to those goods 
which directly come within the scope of 
section 4 and not to others. That was 
the will of the Parliament. If the 
Parliament desired to give rebate only 
in certain cases not to others, it cannot 
be said that as regards the other medicinal 
preparations there can be no levy. In 
our judgment the language of the pro- 
vision imposing the levy is plain and 
unambiguous. It imposes duty on all medi- 
cinal preparations containing alcohol. 
At the hearing our attention was invited 
to the decision of the Madras High Court 
in Mjs. Pharm Products Ltd., Tharyavur and 
others v. District Rev. Officers^. The con- 
clusion reached by that High Court 
accords with our conclusion. 

10. In the result this appeal fails and 
the same is dismissed ivith costs. 

V.K. Appeal dismissed. 


1. (1968) 2 M.L.J. 395: A.I.R. 1969 Mad. 
448. 
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THE SUPREME COURT OF INDIA. 
(Civil Appellate Jurisdiction) 

Present —G K Af liter and A If Ray JJ 
Dr Kulblinsliao Knmrar Appellant* 


Smt Raj Knman and another 

Respondents 


Hindu Adoptions end Maii-tenaneL Act 
(LYXl'IIl of 1936) section 23 (IV^copc 
— Maintenance of wife and daughter 
—Quantimi-'RtUx ant considerations 


Maintenance depends upo"- ^ Sphering 
tosether of aU the facts of the si^tron 
thi amount of free estate the past life of 
the uiamed parties and the families a 
survey of the conditions and necess.ties 
and rights of the members on a reasonable 
view of change of c rcumstatiors possibl> 
required m the future regard being bad 
to the scale and mode of livmg and to the 
age habits v.ants and class of life of the 
parties XPara 17) 

Mt Ekradeshian v Bomesh\<.ar L R 
56 I A 182 57 MLJ 50 AIR 1929 
pc 128 followed 


In the msiaot case the High Court fixed a 
sum of Rs 250 per month for the mam 
tenance of the wife subject to the limit 
of 25 per cent of the income of husband 
as found by the Income tax authorities 
andRs 150 per month for the maintenance 
of the daughter till such time as she 
roamed but so as not to exceed 15 per 
cent on the average monthly income of 
the father This order was upheld by 
the Supreme Court [Paras 21,22J 


The Judgment of the Court was delnered 
by 

Mater J —Yhtse two appeals are from 
two jud^ents and decrees of the High 
Court of Allahabad granting maintenance 
to the wife and daughter of the common 
appellant m both the appeals 

2 Counsel for the appellant did not 
contest the right of the respondents to 
claim maintenance His argument was 
directed only against the quantum fixed 
in both the cases on the ground that the 
pnnciplcs laid down m section 23 (2) of 
ihe Hindu Adoptions and Maintenance 
Act, 1956 had not been followed by the 
High Court The Act had come into 
force before the date of the trial Court a 
judgment on the 1st June,1937 and it is the 
common case of the patties that the Act 
governs the rights of the parties herein 
The relevant portion of section 23 runs as- 
follows — 

* (1) It shall be m the discretion of the 
Court to determine whether any and 
if so what maintenance shall be award 
ed undertheprovis onsof this Act and 
m doing so the Court shall have due 
regard to the considerations set out m 
sub section (2) or sub section (3), as the 
case may be as fat as they are applica 
ble 

(2) In determining the amount of main* 
tenance if any to be awarded to a wfe 
children or aged or infirm parents under 
this Act regard shall be had ro^ 

(c) thepositionandstatusoftheparties, 

(6) the reasonable wants of the clai- 
mant 


Appeals from the Judgments and IJeciTes 
dated the lOth March 1965 of the Allaha 
bad H gh Court Lucknow Bench in 
First Civil Appeals Nos 5 and 6 of 19^8 
respectively 

G H DAshit ond B Datta Advo- 
cates for Appellant (In both the 
Appeals) 


6 B Agarwals Senior Advocate L\fisi 
CTma Mehta S X Bugga and Afrs S 
Bassa Advocates with hin) for th< 
Respondents (In both the Appeals) 

•eA.No, :5« iwl2589QnSS6 

20/A Octob-r 


Cc) if the cZatntant is living separately 
whether the claimant is justified m 
doing so 

W the value of the claimants’ property 
and any income derived from ^ch 
property or from the claimant s own 
cam ngs or from anv other source, 

persons entitled to 
maintenance under this Act 


appellant that praci cally all the rrovi- 
''ere disregarded by the High Court, it is 
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necessary to state a few facts about the 
married life of the appellant, his income 
out of which maintenance is to be 
directed, the pecuniary conditions of 
himself and of his wife and whether the 
wife has any othk income or property 
whicli had to be taken into considera- 
tion, 

3. The marriage of the appellant with the 
respondent in the first appeal took place 
in May 1945 at Gujranwala, now m Pakis- 
tan The father-in-law of the appellant who 
was examined as a witness m the main- 
tenance suit filed by the respondent gave 
evidence to the effect that he had worked as 
an agent of the Standard Vacuum Oil- 
Company with agencies at Gujranwala and 
neighbouring districts and that his annual 
income at the date of the marriage of the 
respondent was about Rs 40.000 out of 
which he had to pay Rs 13,000 by way of 
income-tax. Further, after the partition 
of India he came to Dehra Dun and took 
up his abode at Ptemnagar Refugee Camp 
but could not engage himself actively in 
business on account of illness and old age 
but had become a partner with others in a 
business of ice and rice mill in which he 
had a Rs 0-2-6 share ; he had never seen 
' the accounts of the business and was con- 
tent to accept whatever was given to him 
by his partneis which vai.ed between 
■ Rs. 50 and Rs. 200 per month. He had to 
leave all his property in Pakistrn and had 
not received any compensation in lieu 
thereof at the date when he was examined 
in Court in March, 1956. 

4. There is some dispute about the perio d 
during which the parties in the first appeal 
had lived together as man and wife. Ac- 
cording to the husband the period had 
come to an end in March, 1946 while 
according to the wife it had lasted up to 
December, 1946. Admittedly, a daughter, 
the respondent in the second appeal, was 
born out of the wedlock on 4th August, 
l9‘t6.The wife sent a lawyer’s notice claim- 
ing maintenance on 28th July, 1951 and 
filed a suit for the purpose adding a claim 
to ornaments which according to her were 
left with the husband. The lawyer’s notice 
states that the news of the birth of the 
daughter had been conveyed to the parents 
by his father-in-law by registered post but 
the latter had refused to accept it, that the 
wife had been sent by the appellant -to 
.Gujranwala for the confinement in 1946 


and all her stridliam jewellery, silk clothes 
etc. had been left behind with the appel- 
lant at Lucknow. On the basis that the 
appellant was receiving Rs. 560 per month 
as salary from Government and was earn- 
ing Rs. 800 per month by way of private 
practice besides income from agricultural 
lands, the wife’s claim to maintenance was 
laid at the rate of half the earnings of the 
husband inclusive of the maintenance of 
the minor girl who had to be educated and 
brought up according to the husband’s 
status in life 

5. The suit for maintenance was actually 
filed on 27th April, 1954 by the wife claim- 
ing besides the value of the ornaments a 
decree for arrears of maintenance amount- 
ing to Rs. 21,600 and future maintenance 
at the rate of Rs 600 per month. The claim, 
made in daughter’s suit filed on 5th April, 
1955 was at the rate of Rs. 150 per month. 

6 The trial Court decreed the two suits 
awarding maintenance to the wife at 
Rs. 100 per month as from the date of the 
decree, i e., 1st June, 1957 and at the rate 
of Rs. 25 per month for the daughter 
negativing the claim to the value of the 
ornaments. 

7 The High Court allowed the claim, 
of the wife to a monthly maintenance of 
Rs. 250 from the date of the institution of 
the suit subject to a limit, i.e., that the 
husband would not be liable at any time 
to pay more than 25 per cent, of the total 
income as accepted by the income-tax 
authorities byway of maintenance With 
regard to the daughter, the High Court 
fixed the amount of maintenance at 
Rs 150 per month subject to a similar 
limit as in the case of the wife, the 
quantum being directed not to exceed 
15 per cent.' of the average monthly 
income of the father. 

8. The relevant facts as they emerge 
from the oral and documentary evidence 
adduced by the parties so far as the same 
have a bearing on the factors mentioned 
in sub-clause {d) to (d) of section 23 (2) 
besides the above may be stated briefly. 
We have already noted that the father of 
the wife was a fairly well-to-do person at 
the time when the marriage had taken 
place. There was, however, a serious 
reversal of his fortunes after the partition 
of the country. According to him no talk 
of any dowry had taken place between 



•THE SUPREME COURT JOURNAL 


J72 


II971 


the parties before the marriage of h»s 
daughter The appellant who had quali- 
hed himself tn medicines had gone to 
Gujranwala from Lucknow for the marri- 
age The appellants mother had se^ 
the respondent several times before the 
nuptials His daughterhad accompanied 
the appellant to Lahore immediately 
after the marriage but had come back 
ftopt there within 10 to 15 days 
9 The respondent s evidence was that 
except for very brief periods from October 
1945 to March 1946 she had scarcely lived 
with her husband who was working in a 
medical college at Lucknow starting on a 
salary of Rs 280 per month Her evi- 
dence was that she was not well received 
m her husbands family because her 
mother m law was disappointed with the 
'dowry brought by her 


10 From the oral and documentary 
evidence it appears that the husband was 
never anxious to have the company of the 
"wife and her attempts to make the raamed 
life a normal one by going to Lucknow 
'three t-mes did not have the desired effect 
The husband used to write to her but stop- 
ped doing so some two months after the 
birth ofher daughter in August 1946 Sbe 
bad written a number of letters to her bus 
>band from 1946 to 1949 without receiving 
any reply On the last occasion when 
^she had gone to the husband at Lucknow 
the latter was absent from home for four 
^days and she could not find out whether 
he was attending his college during that 
time The husband had met her at 
Lucknow when she went there with her 
^daughter but made himself scarce after the 
first day The husband s evidence shows 
clearly that he was disillusioned about the 
Wife immediately after the marriage mas 
much as he found the w fe to be a girl of 
little education whereas he had been given 
to understand that she had taken a master s 
degree m arts He had however, tried 
to reconc lehimselfwithhislot Hisslate 
mentevenmexaimnatioo in chief does not 
show that he was at any time anxious to 
tw VC h s wife or to keep her with him 
He had kept up correspondence with her 
till August 1946 when he rece ved a s 
letter intimating h m of the bmh 

of his daughter For five years thereafter 

J-e , from the time of the partition of the 
«untry he had no news of his wife and 
In 1951 he received the lawyers 


notice At the time of his niamage be 
was a resident medical officer drawing a 
fixed salary of Rs 2S0 pm with free 
quarters He became a lecturer in medi 
cine in December 1945 on a salary of 
Rs 280 with prospects of increment up to 
Rs 400 In 1953 he became a Reader in 
Medicine on a scale of Rs 500 30 800 His 
salary at the time of his giving evidence in 
Court was Rs 620 plus 10 per cent by 
way of dearness allowance He also had 
some private practice which came to no 
more than Rs 25 000 to Rs 30 000 during 
the entire period from 1945 to 1957 His 
bank balance bad never crossed the limit 
of Rs 2 000 He had no other assets 
except a piece of land m Ambala given by 
way of compensation for lands owned in 
Pakistan He had purchased a car for 
Rs 10 000 and his monthly expenses for 
the upkeep of it including the chaffeur s 
pay was Rs 70 p m He had no idea of 
the financial status of hts father m law 


11 A few letters which passed between 
the husband and the wife and exhibited in 
this case show that from May 1945 to 
October 1945 the husband was writing 
quite affectionateletters to the wife There 
were oidy two short letters written on the 
3rd and 4th January, 1946 written m an 
altogether different vein The copy of the 
only letter of the wife which was crtibited 
in this ca^c bear ng date 25th August, 1943 
starts off with congratulations to the bus 
band for having received a scholarship for 
going to England as reported in the ‘ Tri- 
bune ’ She complained that the husband 
had forgotten her although she still loved 
him as usual She mentioned that the 
daughterwasalwaysaskmgaftcrher father 
She requested the husband to look then 
up before going abroad She also sent 
her respects to her mother m law 


12 It will be noted that the documentary 
evidence noted above was of a period 
priortothe litigation Thewifecomplain 
ed in the plaint about the strained rela 
tions between herself and her mother m 
law on the ground of insufficiency of dow 
ry that though she had gone to the husband 
Md tried to persuade him to do his duty 
by her it was of no avail and that she was 
Uv.ng upon the charity of her father The 

h^band pleaded m defence that the wife 
had gone to him m October 1945 of her 
own accord without any traditional 
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invitation and had stayed with him for 
•some time off and on up to March, 1946 
adding: 

“ During this period the defendant 
(himself) was constantly under threat 
to his life being in danger and used to 
take all sorts of precautions and -it be- 
■came further clear on account of the 
incompatibility of temperament that 
the defendant would not be able to 
pull on with the plaintiff.” 

13 Taking all the circumstances into 
•consideration and specially the status of 
the father of the respondent that he was 
giving her a sum of Rs. 250 p m. by way 
of pocket expenses, the Civil Judge, Luck- 
now fixed the wife’s maintenance at 
Rs. 100 per month and that of the daughter 
ut Rs. 25 p.m The High Court held that 
it was the husband who was guilty of deser- 
tion and the wife was entitled to all the 
umenities and comforts which would have 
been hers had they lived together The 
High Court also found that the total 
income in the year 1953-54 wasRs. 10,099 
and that in 1957 he was receiving a salary 
of Rs. 682 per month and that his private 
practice which was of the order of Rs. 250 
per month in 1953-54 could be reasonably 
expected to have gone up much higher in 
1957. Accordingly it fixed up a monthly 
allowance to the respondent at Rs. 250 
for maintenance subject to a limit of 25 
per cent, per month of the total income as 
accepted by the income-tax authorities. 

14. Before us Counsel for the appellant 
contended that the Courts below had 
ignored the fact that on the death of the 
wife’s father in 1960 she had inherited half 
the properties left by him and that even 
during his lifetime she was in receipt of 
Rs. 250 per month, which should have 
“been taken into consideration imder clause 
(d) of sub-section (2) of section 23. We 
■cannot accept this contention. A sum 
of Rs 250 per month even if given to the 
respondent regularly was not her income 
but was only a bounty from her father 
with she might or might not continue to 
get. It is hardly believable that the father 
who according to his own evidence was 
getting no more than Rs. 200 per month 
out of the partnership business could 
uSbrd to give Rs. 250 per month to his 
-daughter. It would appear this statement 
was false and only made with a view to 
strengthening a claim for the recovery of 
S O J— 35 


the amoimt from the husband. If it were 
true that the wife had inherited any pro- 
perty from her fathei there certainly was 
ample opportunity for the husband to 
have affirmed an affidavit to that effect 
during the last ten years. Such affidavit 
could have been. used even before the 
High Court of Allahabad which heard the 
appeal m 1965. 

15. With regard to sub-clause (c) the 
evidence makes it quite clear that it was the 
husband who did not want the wife to 
live with him The husband never seemed 
to have cared for the daughter born to 
him The fact that a registered letter was 
sent to him after the birth of the daughter 
shows that there was complete estrange- 
ment between the parties even before that 
day. Neither in the letters written to her 
nor in the evidence adduced by the hus- 
band is any reason disclosed as to why he 
took a dislike to the wife unless it be a fact 
that he was disappointed m his wife and 
cherished a feeling that she was not pos- 
sessed of culture and education of the 
expected standard There does not appear 
to be any substance in the wife’s allega- 
tion that indifference of her husband stem- 
med from disappointment in the dowry 
brought by her. 

16. Counsel for the appellant also relied 
on sub-clause (e) to sub-section (2) on 
the ground that he had to maintain his 
aged mother Unfortunately however the 
husband had laid no ground to such a 
claim in his testimony before the Court. 
He was not the only son ofhis mother and 
it appears from the evidence given by him 
that his family owned some lands which 
were being looked after by the mother. 
In the absence of any express statement 
by the husband himself in his examination 
no reliance can be placed on the claim 
made on his behalf. 

17. Reference was made on behalf of 
the appellant to the decision of the Judi- 
cial Committee in Mt. Ekradesliwari v. 
Homeshwar^, where the Board had to 
deal With the case of a widow of a deceased 
in the junior line of the well-known Dar- 
bhanga family in Bihar. The trial Court 
had found in that case that the gross 
income of the estate was Rs. 1,50,000 per 
annum, but the net income was only 


1. LR. 56 1 A. 182: 57 M.LJ, 50. AI.R. 
1929 P.C. 128. 
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Rs 33,000 per anniun afterpayment of the 
interest on the heavy encumbrances on the 
estate m respect of which litigation wai 
pending between the estate and the Mah* 
raja of Darbhanga In rejecting the 
rlatm of the widow to an annual mamte- 
nanceofRs ISOOOandupholdingthecon- 
current findings of theCourts mlndia that 
maintenance allowance should be fixed 
at Rs 4 200 per annum the Board ap 
proved of the observations of the Suboidi- 
nate Judge to the effect that the said sum 
would enable the lady ' to live as far as 
may be consistently with the position of a 
widow m something like the same degree 
of comfort and with the same reasonable 
luxury of life as she had m her husband s 
lifetime ’ According to the Board mam 
tenance depended 

• upon a gathering together of all the 
facts of the situation the amountof free 
estate the past life of the mactied patties 
and the families a survey of the condi 
tions and necessities and rights of the 
members on a reasonable view of 
change of circumstances possibly re 
quired in the future regard being of 
course, had to the scale and mode of 
living and to the age, habits wants and 
class of life of the parties ’ 

With respect we arc m entire agreement 
with the above dictum and m our view 
sub-section (2) of section 23 makes no 
departure from the principles enunciated 
by the Board, except perhaps to a broiled 
extent envisaged m sub-clause (d) and (e) 
of the said sub section 
18 It was argued before us that inas- 
much as the Board allowed as quantum of 
maintenance l/8tb of the net income of 
the estate ue should adopt the same rale 
In our view the Board laid down no princi- 
ple related to the proportion of the Ibec 
income allowable by way of maintenance 
from the estate It is to be home m mind 
that the maintenance c^im was by a 
widow of a Brahmin family although high- 
Ij placed in life Here we have the case 
of a Wife who was neglected by her has 
band not m alhucnt circuiasianccs but 
certainly with means to supporta wife on 
a reasonable scale of comfort 

19 It was funher argued before us that 
the High Court went wrong in allowing 
maintenance at 25 per cent of the incomo 
of the appellant as found by the Income- 


tax Department in assessment proceedings 
under the Income lax Act It was con 
tended that not only should a deduction 
be made of income-tax but also of house 
rent, electricity charges the expenses for 
maintaming a car and the contribution 
out of salary to the provident fund of 
the appellant In our view some of these 
deductions are not allowable for the pur- 
pose of assessment of ‘ free income’ as 
envisaged hy the Judicial Committee 
Income tax would certainly be deductible 
and so would contributions to the provi- 
dent fund which ha\e to be made com- 
pulsorily No deduction is permissible 
lor payment of house rent or electricity 
charges The excuses for maintaining 
the car for the purpose of appellant s 
practice as a physician would be dcuucf ible 
only so far as allowed by the Income tax 
authorities i e m case the authorities 
found that it was necessary for the appel- 
lant to mamtain a car 
20 The question as to the date from 
which maintenance would be claimable 
was also mooted before the Judicial Com- 
mittee m the above case The High 
Court had turned down the widow s 
claim to arrears of maintenance Exa* 
miuing the several decisions cited before 
It the Board took the view that the widow 
was entitled to maintenance not from the 
date of the decree as found by the Courts 
below nor from the dale of the suit m 
April 1922 but from 1st of January, 1922 
in view of the fact that it was towards the 
end of the year 1921 when the widow had 
made up her mind to stay on at her father s 
place In this case as already noted the 
claim to maintenance was first laid by a 
lawyer s notice of 1951 but the suit was 
filed in 1954 The trial Court decreed 
maratenancefrom the date of the decree 
m 1957 but the High Court thought fit to 
allow maintenance from the date of the 
institution of the suit No exception can 
be taken to the fixing of the date of insti 
lution of the suit as the terminus a quo for 
the maintenance claimed by the respon- 
dent 


XI A sum of Rs 250 per month for the 
umintenance of the wife of a person occu- 
pying the position of the appellant cannot 
be »id to err on the liberal s de The 
fiJfj op'nion very rightly 

ttet sum making it subject to the 
umu of 25 percent ofthemcomeas/mindi 
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by the Income-tax authorities. We have 
no reason to take any dififerent view. 
Subject to our observation as to the deter- 
mmation of the income of the appellant, 
(he appeal against the wife is dismissed 
with costs. 


22. As regard the appeal in the case of 
the daughter, the High Court ft^d the 
amount of monthly maintenance at Rs. 15U 
fill such time as she marries but so as not 
fo exceed 15 perjcent. on the average 
monthly income of the father. No grorad 
was shown as to why we sho uld make a 
variation in the amount fixed in her case. 
We uphold the finding of the High Court 
jiu this respect. There will be one set of 
[bearing fee. 

V.K. Appeals 

dismissed. 


guarantee under Article 311 (?) of the 
Constitution by being compulsorily retired 
on attaining the age of superannuation 
on the footing of the date of birth entered 
in the service record. [Pam. 4. 

It is true that ordinarily when an applica- 
tion is made for rectification of age by a 
public servant concerned, the State should 
give the applicant proper opportunity 
to prove his case and should g've due 
consideration to the evidence brought 
before it. But in the present case, since 
the application for rectification was made 
within three years before the date of actual 
superannuation, according to S.R. 8 Note, 
the application could not be entertained. 
Henice the order compulsorily retiring the 
lespondent without giving him an oppor- 
tunity to prove his true age did not 
infringe the guarantee of Article 31 1 (2) 
of the Constitution. [Paras. 5 and 7.] 


THE SUPREME COURT OF INDIA. 
(Civil Appellate Jutisdiction.) 

Present : — J. C. Shah, K. S. Segde and 


Appeal by Special Leave from the Judg- 
ment and Order, dated the 10th January, 
1966 of the Assam and Nagaland High 
Court m CiVil Rule No. 266 of 1965. 


A. A. Grover, JJ. 

State of Assam and another Appellants* 


Naunit Lai, Advocate, for Appellant. 


R. Gopalakrishnan, Advocate, for Res- 
pondent No. 1. 


Daksha Prasad Deka and others 

Respondents. 

Constitution of India (1950'), Article 311 (2) 
— Financial Rule 56 (a)— Public ser- 
vant disputing bis age as entered in 
service record—Conipulsory retirement 
under Fincncial Rule 56 (a) on the 

basis of service record— Article 31 1 (2) if 
infringed— Duty of State to give oppor- 
tunity to public servant concerned to prove 
his case. 

The date of compulsory retirement under 
F. R. 56 (a) must be determined on 
the basis of the service record and 
not on what the pubUc- servant claimed 
to be his date of birth, imless the 
service record is first corrected consistent 
with the appropriate procedure. A public 
servant may dispute the date of birth as 
entered in the service record and may 
apply for correction of the record. But 
until the record is corrected, he cannot 
claim that he has been deprived of the 

*C.A. No. 2265 of 1966. 23rd October, 1970. 


The Judgment of the Court was delivered 
by 

Shah, 7,— Daksha Prasad Deka— herein- 
after called ‘ the respondent ’ — was ap- 
pointed Assistant Sub-Inspector of Police 
with effect from 17tb January, 1929. On 
a representation made by the respondent 
the date of his birth was entered in the 
service record as 1st July, 1910. Under 
F.R. 56 (d) the respondent was liable to be 
compulsorily retired on 1st July, 1965. 
In 1955 the respondent applied that the 
date of birth entered in his service record, 
be shown as 1st August, 1911. That 
application was rejected. The respon- 
dent again applied in 1963 for correction 
of his date of birth. The application was 
rejected and by order, dated 26th June, 
1965, the respondent was informed that 
he will stand superannuated on 30th 
June, 1965, his representation made to 
the Government of Assam against that 
order was unsuccessful. ' , - 

2. The respondent then applied to the 
High Court of Assam praying for a writ 
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m the nature of mandamus requmns the 
State of Assam to forbear from giving 
effect to the order, dated 26th June, 1965 
The H gh Court quashed the order dated 
26th June 1955, and directed the State of 
Assam to give an opportunity to the res 
pondeat to show cause against the order 
directing compulsory retirement and an 
opportunity to prove his true date of 
birth Against that order this appeal is 
preferred with Special Lea\e 

3 In the opinion of the High Court if 
the true date of birth of the respondent 
was 1st August 1911 the order compul 
sorily retiring the respondent on 30th Jone, 
1965, without giving him an opportun ty 
to prove his true age, mfnnged the guar 
antee of Article 311 (2) of the Constitu- 
tion In our judgment the High Court 
■was wrong in holding that there was any 
mfnngement of Article 311 (2) of the 
Constitution. 


4 In the service reco rd o f the respondent 
his date ofbirtb was recorded as 1st July 
1910 and under F R 56 (o) the respondent 
was liable to be compulsorily retired oo 
the date on which he attained the age of 
55 years The dale of compulsory retire 
meat under F R 56 (u) must in our judg 
meat be determined on the basis of the 
service record and not on what the res 
pondent claimed to be hts date of birth 
unless the service record is first correct^ 
constitutionally with the appropriate pro 
cedurc A public servant may dispute the 
date of birth as entered m the seivice 
record, and may apply for correction of 
the record But until the record is 
corrected he cannot claim that he has 
been deprived of the guarantee under 
Article 31 1 (2) of the Constitution by being 
compulsorily retired on attaining the age 
of superannuation on the footing of the 
date of birth entered m the service record 


5 It IS true that the state authoritie 
did not give to the respondent an oppor 
tunity to support his case that he was bon 
onlstAugust 1911 and that the servio 
^rd w-as erroneous But m view oi 
S R. 8 tiote which governed the employ 
meat of the respondent an application foi 
wrrection of the service record could no 
be entertained if it was made within ihre. 
MIS before the dite of • actiul super 

toneuion", SR. 8 Note provides 


“ No alteration m the date of birth of a 
Government servant should be allowed 
except m very rare cases where a mam 
fest mistake has been made Such 
mistakes should be rectified at the carli 
est opportunity m the course of— (I) 
periodical reattestation of the entries in 
the first page of service book, and 12) 
preparation of the annual detailed 
statement of a permanent establish 
ment CFjoancial Rule, Form No II) 
m which IS noted the date of meum 
bents birth In no case the request 
for change m the date of birth of a 
Government servant made on a date 
within three years of the date of his 
actual superannuation should be enter 
tamed ” 

Validity of the Rule is not challenged by 
the respondent We are unable to agree 
with the view of the High Court that the 
date of ‘actual superannuation* withm 
the meaning of S R 8 Note is the date of 
supeianxmatjon computed with reference 
to the claim made by the public servant 
and not with reference to the date as 
entered m the service record If such as 
interpretation be accepted, SR 8 Note 
would prove in a majority of cases of no 
practical utility It is intended by S R 8 
Note that any error m the service record 
shall be rectified at the earliest oppor 
tuniiy and in no case should an applica- 
tion for rectification be entertained within 
three years of the ‘ date of actual super- 
annuation ’ I e the date of superannua 
lion according to the service record 

6 Again, if the contention of the res- 
pondent were correct on the date on 
which he entered service he was a minor 
If on a representation that be had attained 
the age of majority on the date on which 
he entered service, it would not be open 
for him after being admitted to the service 
to contend that under the appropnat* 
service rules he could not have been 
admitted to the service but for the mis- 
representation made by him 

7 Ooiinsel for the respondeat relied 
upon the judgment of this Court m Slate 
of Orissa v Dr {Miss) Binapani Dei 
others^ in support of the contention that 
a public servant must be given an oppor- 
tunity to prove his true date of birth 


i (I9S7) 2 SCR 625 (J967) 2 S CJ 339 



JOGINDER SINGH V. STATE OF H. P. 


277 




before he is superannuated, and any 
order passed without such opportunity is 
illegal. In our judgment Dr. (Miss) 
Binapmi's case^ enunciates no such pro- 
position. In that case' in the service 
record of a public servant, 10th April, 
1910 was entered as the date of her birth 
An enquiry was held and the public ser- 
vant was required to show cause why her 
date of birth should not be accepted as 
4th April, 1907. Thereafter the Govern- 
ment of Orissa determmed her date of 
birth as 16th April, 1907, and declared 
that she should be deemed to have been 
superannuated on 16th April, 1962. This 
order was Challenged by the public servant 
in a petition to the High Court of Orissa. 
The High Court held that the order of the 
State Government amounted to compul- 
sory retirement before she attained the age 
of superannuation and was contrary to the 
rules goverrung her service conditions and 
amounted to removal within the meaning 
of Article 311 of the Constitution, and 
since she was not given a reasonable 
opportunity of showing cause against the 
action proposed to be taken m regard to 
her, the order was invalid Th’s Court 
confirmed the order passed by the Hi^ 
Court of Orissa. It was observed by this 
Court that even an administiative order 
which involved civil consequences must be 
made consistently with the rules of natural 
justice. The person concerned must be 
informed of the case of the State and the 
evidence in support thereof and must be 
given a fair opportunity to meet the case 
before an adverse decision is taken. The 
public servant, according to the service 
record, could not be superannuated before 
10th Apnl, 1965. But by an enquiry 
which was not held in a manner consistent 
with the rules of naural justice an order 
was made altering the date of birth as 
entered in the service record, and declar- 
ing that she was bom in 1907. That was 
plainly an order passed to the prejudice 
of the public servant without giving an 
opportunity to meet the case of the State. 
In the present case, however, the State 
did not seek to modify the service record : 
it was the respondent who sought modifica- 
tion of the service record and claimed that 
he be declared superannuated only on the 
basis of the rectification prayed for by 
him. It is true that ordinarily when 'an 


application is made for rectification of 
age by a public servant, the State should 
give the applicant proper opportunity 
to prove his case and should give due 
consideration to the evidence brought 
before it. But m the present case, since 
the application for rectification was made 
within three years of the date of actual 
superannuation, according to S.R. 8 Note 
the application could not be entertained. 
The principle of Dr. (Miss) BinapanVs 
case^ has no application to this case. 

8. The appeal is allowed and the order 
passed by the High Court is set aside. 
The petition filed by the respondent shall 
stand dismissed. There will be no order 
as to costs throughout. 

V.K. Appeal allonfed. 


THE SUPREME COURT OF INDIA. 

(Criminal Appellate Jurisdiction.) 

Present :~J. M. Shelat mid C. A. 
Vaidiahngam, JJ. 

Jo^der Singh Appellant* 

V. 

State of Himachal Pradesh Respondent, 

Army Act (XLVI of 1950), sections 125 
and 126 — Applicability and Scope-Crimi- 
nal Courts and Court-martial (Adjustment 
of Jurisdiction) Rules (1952), Rules 3 and 
4— Offence which could be tried both by 
a criminal Court as well as a Court-martial 
— Discretion to decide forum lies with 
officer mentioned in section 125 — Such 
officer not exercising his discretion— 
Section 126 -not attracted — Military autho- 
rities surrendering accused knowing full 
well nature of charge against accused — 
Section 126 or Rule 4 not attracted— Trial 
by criminal Court without following proce- 
dure under section 126 or Rule 4 not 
vitiated. 

In respect of an offence which could be 
tried both by a criminal Court as well as a 
Court martial, sections 125 and 126 of the 
Army Act and Criminal Courts and Court- 
martial (Adjustment of Jurisdiction) Rules 
(1952) have made suitable provisions to 
avoid a conflict of jurisdiction between the 


1. (1967) 2 S.C.J. 339: (1967) 2 S.C.R. 625. 


1. (1967)2SCJ.339 : (1967) 2S.C.R. 625. 
•Crl.A.No.34of 1969. 30th November, 1970. 
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ordinary cnminal Courts and the Court- 
martial But It IS to be noted that m the 
tint instance discretion is left to the officer 
mentioned in section 125 to dec de before 
•which Court the proceedmgs should be 
institutedTtisonlysvhenhe socxerc seshis 
discretion and decides that the proceeding 
should be instituted before a Court- 
martial that the provisions of section 126 
(1) come into operation If the dcs gna 
ted officer does not ererc'se his discretion 
and decide that the proceedings should be 
instituted before a Court martial, the 
Army Act would not obviously be in the 
way of a crim nal Court exercis ng ordi- 
nary jurisdiction in the manner provided 
bylaw [Para 22 ] 

"When the competent military authorities 
knowing full well the nature of the offcace 
alleged against the accused had released 
him from military custody and handed 

himovertothecmlauthonties theMagis 
trate would ha justified in proceeding on 
the bas s that the military authorities had 
de^rf that the accused need not be 
" V martial and that he 

could be tried by the ordinary criminal 
Court In such a case there is no occa 
the procedure under section 
theCc.m nal 

S (Adjustment of 

Jurisdiction) Rules [Paras 29 and $l] 

Jl?* Judgment and Order, 
bS IMS S'P"”* 

Revision No 26 of 1968 
R L. mil. Advocate for Appellant 

The Jndgntnt of the Court war del.vered 
T-Tuthisappeal on Mrti- 
by the Army 

aSi referred to as the 


Jurisdiction) Rules, 1952 (here nafter refer 
red to as the Rules) framed by the Crntral 
Government under section 549 (1), Onmi 
nal Procedure Code have not b^ com 
pi ed with by the Assistant Sessions Judge 
The prosecution case is briefly as follows 

3, The appellant was a military personnel 
attached to Punjab RegimentNo 24, which 
mowd to Nahan on 3rd March 1957 
The appellant was a Lance Naik and was 
appointed as a temporary Granthi of the 
l^tcha Johar temple used by the military 
personnel One Jiwa Nand with his wife 
and children was living close by the temple 
On 8ih March. 1967 at about 8 30 am 
Gayatri Devi aged rbout 10 years and 
daughter of Jiwa Nand was called by the 
appellant and when she came near him 
she was taken inside the adjoining room 
where the appellant had forcible sasual 
intercourse With her The victim narrated 
the occurrence to her mother and sister 
When Gayatri Devi, her mother and ccr 
tain otherst were proceeding towards the 
Cantonment to compIa’Q to the military 
authorities they met 4 or 5 Sikh gentlemen 
and Gayatri Devi pointed out the Appel 
lant 10 that group as the one who had nns 
behaved with her The Sikh gentlemen, 
who were m military uniform declined W 
permit Gayatri Devi and others to go 
inside the Cantonment area on the ground 
that the entry into the same was prohibited 
to non military personnel Later on the 
father of Gayatri Devi took her to the 
police station and lodged a report Es 
12/A The accused pleaded alii and 
denied the oflence He also let in defence 
evidence The learned Assistant Ses 
Sion'! Judge accepted the prosecution case 
and disbelieving the plea of the appellant 
TOavicled him of the offence under section 
376 Indian Penal Code and sentenced 
bro to three years rigorous imprisonment 
The appeal filed by the appellant was dis- 
mis^ by the learned Sessions Judge who 
connnned the conviction and sentence 

i appellant filed a cnminal revision 
NO 26 of 1968 before the Delhi High 
Uaurt, challenging his conviction and 
^tence passed by the learned Assistant 
sessions Judge and as confirmed by the 
» ^'ous Judge The learned 
v>niel Justice before whom the criminal 
iwsion came for hearing held that the 
<»nviction of the appellant for the offence 
tmder section 376 Indian Penal Code and 
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the sentence imposed on him by the two 
•subordinate Courts on facts were justified 
and did not require any interference. 
However, a plea was t?ken before the 
learned Chief Justice on behalf of the 
appellant that according to a notification 
issued by the Ministry of Defence, Govern- 
ment of India, dated 28th November, 
1962, the appellant on the material date 
must be considered to have been on active 
service. Based on this notification it was 
further urged that the appellant’s trial 
should have been before a Court-martial 
and that if the Assistant Sessions Judge 
decided to proceed with the trial, he should 
have .given the required notice to the 
Commanding Ofiicer of the Army as is 
mandatory under section 126 (1) of the 
Act read with rule 4. As those provisions 
have not been complied with, the appel- 
lant’s trial and conviction were illegal 
and null and void. The learned Chief 
Justice was, however, inclined to take the 
view that the omission by the Assistant 
Sessions Judge to follow the procedure 
indicated above does not affect his juris- 
diction to conduct the trial. 

S. In view of certain decisions of the 
High Courts wherein an opinion has been 
expressed that non-compliance with the 
provisions of the Act and the Rules 
vitiates the trial of a military personnel 
by the cnminal Courts, the learned Chief 
Justice referred the matter, by Ins order, 
dated 25th June, 1968, to a Full Bench. 
The Full Bench which consisted of the 
learned Chief Justice Kapoor and Tata- 
chan, JJ., heard the criminal revision case. 
The learned Chief Justice and Tatachari, J. 
after a very elaborate reference to the 
material provisions of the Act and the 
relevant Rules held that the magistrates 
before conducting a trial of a mihtary 
personnel have to normally conform to 
the relevant provisions of the Act and the 
Rules. But they held that in respect of 
offences for the trial of which both the 
Court-martial and an ordinary Criminal 
Court had concurrent jurisdiction, the 
mere omission by a magistrate, before 
conducting the trial, to issue the necessary 
notice under Rule 4 will not vitiate the 
proceedings are being illegal. Kapoor, 
J., on the other hand, disagreed with the 
mcjority opinion and held that under the 
Act read with the rules, the first option to 
try a military persormel lies with the Army 


authorities and they have to decide the 
forum of the trial and that the magistrate 
will get jurisdiction only after a decision 
in his favour by the Central Government 
in case of a conflict between the army 
authorities and the Mag' strate The learn- 
ed Judge further held that a magistrate 
cannot assume jurisdiction straightaway 
without providing an opportunity to the 
military authorities to decide the forum. 
The learned Judge accordingly held that 
the observance of the Rules is obligatory 
and non-observance thereof makes the 
trial illegal. In accordance with the 
majority judgment, the High Court by its 
order, dated 26th July, 1968 held that non- 
observance of rules 3 and 4 of the Rules 
does not by itself deprive the magistrate 
of his inherent junsdiction or make the 
proceedings conducted by him null and 
void. The High Court further held that 
the effect of the violation is to be deter- 
mmed on the facts and circumstances 
of each case keeping m view the nature 
of the violation and all other relevant 
factors. After expressing opinion on the 
legal aspects, the case was remitted to the 
Single Judge for final disposal. 

6. The matter came again before the 
learned Chief Justice, who by his order, 
dated 27th September, 1968 held that the 
trial by the Assistant Sessions Judge 
without conforming to the provisions of 
rule 4 has not caused any failure of justice 
to the appellant in this case The learned 
Chief Justice further held that in view of 
certain circumstances it is legitimate to 
infer that there has been substantial com- 
pliance with the statutory provisions. 
Finally the learned Chief Justice held 
that the conviction of the appellant was 
proper and dismissed the revision filed by 
the appellant. 

7. Mr Kohli, learned Counsel for the 
appellant, has reiterated the same objec- 
tions taken on behalf of the appellant 
before the Delhi High Court . Accord- 
ing to Mr. Kohli, the offence in this case 
being one which could be tiied, both by 
the Court-martial and the ordinary 
criminal Court. It was for the compe- 
tent officer to decide, in the first instance, 
whether the appellant is to be tried by a 
Court-martial. If the criminal Court was 
of the opinion that the proceedings should 
be instituted before itself in respect of the 
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offence alleged, it should have followed 
the mandatory provisions conumed in 
section 126 of the Act read with rules 3 
and 4 


8 Under section 549 (I) Criminal Prooe 
dure Code, the magistralewan bound to 
have regard to the rules In this case 
inasmuch as the said procedure had not 
been followed and the appellant accused 
svas tried straightaway by the criminal 
Court the trial IS illegal and void Being 
a question of jurisdiction the objection 
raised by the appellant before the High 
Court goes to the root of the matter and 
vitiates the entire proceedings 


9 Mr V C hfahajan learned Counsel 
for the State on the other hand urged 
two contentions (i) as held by the High 
Court there has been a substantial com 
pliance with the provisions of the Act and 
the Rules m this particular case and hence 
the trial by the Assistant Sessions Judge is 
legal and valid and (ti) even assumiog 
that there has been a breach of the rules 
such a violation is at the most only an 
irregularity and not an illegality, and as 
no prejudice has been shown to have 
been caused to the accused by such an 
megular proceeding held bv the Assistant 
Sessions Judge the conviction is legal 


10 At the outset we may state that the 
question regarding the competenty of the 
critonal Court to try the appellant docs 
not appear to have been raised before the 
learned Assistant Sessions Judge It is 
no doubt seen that the learned Assistant 
Sessions Judge, appears to have made 
raquincs from the Cjunscl appearing for 
the appellant and the State regarding the 
^silion of the appellant who w-is in 
militaiy employ The Public Prosecutor 

. 1 ,'“ to have pointed 

fo* Punjab Resment No 24 

to vihith the appcilam was attached was 
on actue service , the aoDellant 
gnld be tned by the otdmaiy 


H On behalf of the appellant it wa- 
urged that m mcw of the dccIa^L o, 

to be on active service But this con 
^tion was not accepted by the Court 

J^s^en station^ being a rest station the 
Court proceeded with the tnal rcsivi^ 


liberty to the Counsel for both the parties 
to ratsc any further point before the close 
of the trial to establish that the appellant 
must be considered to be ‘ on active 
service Obviously neither party cared 
to place any material before the Court and 
the trial was proceeded with resulting in 
the conviction of the appellant 

12 Mr Kohli, learned Counsel for the 
appellant have drawn our attention to 
certain decisions of the High Court m 
support of his contention that a tnal held 
by a magistrate without conforming to the 
provisions of the Act and the Rules is 
illegal and not a mere irregularity Those 
decisions are In re Captain ffugh May 
StoUery Munday and another^ Major 
P K Mistry* C Ramanujan v State of 
Mysore^, Major Gopmath v The State of 
Madhya Pradesh and another* and Anadh 
Behan Singh v 77te State* 


13 On the other hand Mr Mahajan 
drew our attention to the Full Bench 
decision of the Punjab and Haryana High 
Court reported in Ajii Singh v Stale of 
Punjab* wherein the High Court has held 
that the trial suffers not from an illegality 
but only an irregularity Such an irre- 
gularity does not render the trial liable 
to be set aside, unless it is shown that 
prejudice has been caused to the accused 

14 In view of certain decisions of this 
Court to which we will presently refer 
and having regard to the particular cir 
cumstances of this case we do not think 
it necessary to consider the question 
whether non observance of the Rules by 
the magistrate trying and convicting a 
person who is governed by the Act i* 
illegal or only irregular The schwne of 
the Act and the Rules have been considered 
in three decisions of this Court, which 
are being referred to presently and hence 
we do not think it necessary to either quote 
sections 125 and 126 or section 549 Cnm' 
nal Procedure Code Wc will however, 
refer to the relevant rules at the appro 
pnate stage. They have been referred 
to in particular in the latest decision of this 


.* (1946) Mad 138 (1945) IMLJ 

A.I.R ms Mad 2S9 
I (m9) 2 MU 44 

196 CCrL)284 AJRl962Mys 

4 AIX 1963 M P 249 

5 AlR.W61Cal 323 

6. ALR, 1970 Punj & Har 351 
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Court in Som Datt Datta v. Union of 
India and oihers\ 

15. Thereis no controversy that the appel- 
lant is one subject to the Act as a person 
enrolled under the Act under section 2 (1) 
(b). Section 3 (i) defines ‘on active 
service Over and above that, power is 
given to the Central Government imder 
section 9, by notification, to declare 
any person or class of persons subject to 
the Act and who may be deemed to be 
‘ on active service ’ within the meaning of 
the Act. The Government of India, 
Ministry of Defence, had issued the follow- 
ing notification on 28th November, 1952 : 

“ In exercise of the powers conferred by 
section 9 of the Army Act, (XLVT 
of 1950), the Central Government here- 
by declare that all persons subject to 
that Act, who are not on active service 
under clause (i) of section 3 thereof, 
shall, wherever they may be serving, be 
deemed to be on active service within 
the meaning of that Act for the purpose 
of the said Act and of any other law 
for the time being in force ” 

16. By virtue of this notification it 
follows that on the material date Punjab 
Reg'ment No. 24, to which the appellant 
was attached though it was at Nahan, 
which was a rest station, must be consi- 
dered to have been ‘ on active service 
This 'notification was issued in the year 
1962. Unfortunately, it was not brought 
to the notice of the learned Assistant 
Sessions Judge, notwithstanding the speci- 
fic enquiry he made about the position of 
the accused. Section 70 of the Act runs 
as follows : 

“ A person subject to this Act who 
commits an offence of murder against a 
person not subject to military, naval or 
air force law, or of culpable homicide 
not amoimtmg to murder against such 
a person or of rape in relation to such a 
person, shall not be deemed to be guilty 
of an offence against this Act and shall 
not be tried by a Court-martial, unless 
he commits any of the said offences— 

(а) while on active service, or 

(б) at any place outside India, or 


(c) at a frontier post specified by thf^ 
Central Government by notification in 
this behalf.” 

17. As the appellant was alleged to have 
committed rape in relation to a person 
who was not subject to military, naval or 
air force law, under section 70, normally 
he could be tried by the ordinary crimiml 
Court, but inasmuch as lie was on active 
service at the time of the alleged offence, 
the Court-martial also gets jurisd'ction to 
try the appellant. Therefore, this is a case 
where both the Court-martial and the 
ordinary criminal Court had concurrent 
jurisdiction to try the appellant. To meet 
such a situation suitable provisions have 
been made in sections 125, 126 of the Act 
and the Rules framed under section 549, 
Criminal .Procedure Code. In Major 
E. G. Barsay v. The State of Bombay^ tho 
jurisdiction of the Special Judge to try 
an officer who was subject to the Army 
Act was questioned. No doubt the ulti- 
mate decision of the Court rested on a 
construction of the provisions of the 
Prevention of Corruption Act, 1947, and 
the jurisdiction of the Special Judge to try 
the military officer m that case was upheld. 
But m dealing with the contention raised 
on behalf of the appellant therein that thn 
Special Judge had no jurisdiction to take 
cognizance of the offences with which the 
accused was charged and that he should 
have been tried only by a Court-martial 
under the Act, this Court had to consider 
the scheme of the Act. 

18. After holdii^ that the Act does not 
expressly bar the jurisdiction of the crimi- 
nal Court in respect of the acts or omission 
punishable under the Act if they are also 
punishable under any other law in forco 
in India, this Court held that sections 125, 
126 and 127 excluded any inference about 
prohibition regarding jurisdiction of the 
criminal Courts and those sections in 
express terms provide not only for resolv- 
ing conflict of jurisdiction between a 
criminal Court and a Court-martial in 
respect of the same offence, but also 
provide for successive trials of an accused 
in respect of the same offence. This- 
Court has further laid down that sections- 
125 and 126 provide a satisfactory machi- 
nery to resolve the conflict of junsdictioa 


177; (1969) 1 S.C.J. 835; 
(1969) M.L.I. (Crl.) 447 : A.I.R. 1969 S.C. 414. 

S C J— 36 


1. (19Ki) 2 S.C.R. 195 : (1962) 1 S.C.J. 231 
(1962) M.L.J. (Crl.) 153. 
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having regard to the exigencies of the 
situation The decision m our opinion, 
lays down that there is no exclusion of 
junsdiction of the ordinary criminal 
Courts m respect of offences which arc 
tnable also by the Court martial 


19 In dealing with the Act, th s Court in 
Ram Samp v The Union of India and 
another^ has observed that there could be 
a xariety of circumstances which may 
influence the decision as to whether the 
offender is to be tried by the Court martial 
or by the ordinary cnminal Court and the 
military officers, who are charged with the 
duty of exercising discretion are to be 
guided by the circumstances and thccxi- 
genc es of the service maintenance of 
disciplineinthearmy speediertnal nature 
oftheoffenccandthepersonagamst whom 
the offence is committed 


20 In Som Datt Datla v Union of 
India and others*, this Court has again 
elaborately considered the scheme of the 
Act as well as the Rules Dealing with 
sections 125 and 126, at page 183 this 
Court observes 

^«iim 1« presupposes that m res 
pectorati offence bothacTimmal Court 

as well as a Court martial have each 
conchtrent jutisdiaion Such a situa- 

0™..“° “f aa act or 

omission punishable both under the 
Army Act as well as under any lawTn 

“def!hTAlS?Act'“ vJ" 

discretion 

to deciS” section 125 

■he proceedin J S •“ I^I'Poaa 




of the said requisition, the officer may 
either deliver over the offender to the 
said Court or refer the question of 
proper Court for the detennmation of 
the Central Goxemment whose order 
shall be final These two sections of 
the Army Act provide a satisfactoiy 
machinery to resolve the conflict of 
jurisdiction having regard to the cii 
gencies of the situation m any part cular 
case ” 

21 A reference to the Act particularly 
to Chapter VI which comprises of sections 

34 to 70 under the heading offences’, 
the position that emerges according to the 
above decisions is that under Chapter VI 
there are three categories of offences, 
namely (1) offences committed by a 
person subject to the Act tnable by a 
Court martial in respect whereof specific 
punishments have been assigned , (2) civil 
offences committed by the said person ^ 
any place m or beyond India but deemed 
to be offences committed under the Act 
and if charged under section 69 of the 
Act triable by a Court martial , and P) 
offences of murder and culpable homicide 
not amounting to murder or rape coo 
mitted by a person subject to the Act 
against a person not subject to themiliury 
law Subject to a few exceptions they 
are not tnable by Court martial but are 
triable only by ordinary criminal Courts 
The said categorisation of offences and 
Tnbunals necessarily bring about a con 
flict of jurisdiction Where an offence 
for the fint time created by the Army 
Act, such as those created by sections 34 

35 36 37 etc , it would be exclusively tri 
able by a Court martial but where a civil 
offence is also an offence under the Act or 
deemed to be an offence under the Act 
both an ordinary criminal Court as well as 

aCourt martial would have jurisdiction to 

try the person committing the offence 
i2 It IS further clear that in respect ol 
an offence which could be tried both by a 
criminal Court as well as a Court martiat 
sections 125 126 and the Rules have 
made suitable provisions to avoid a con- 
flict of jurisdiction between the ordinary 
cnnunal Courts and the Court martiaL 
But It IS to be noted that in the first 
instance discretion is left to the officer 
mentioned in section 125 to decide before 
whidi Court the proceedings should ^ 
sastitnted Hence the officer command* 
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ling the anny, anny corps, division or 
independent brigade in which the accused 
person is serving or such other officer as 
may be prescribed will have to exercise 
his discretion and decide under section 125 
in which Court the proceedings shall be 
instituted. It is only when he so exercises 
his discretion and decides that the pro- 
ceedings should be instituted before a 
Court-martial, that the provisions of 
section 126 Cl) come into operation. 

If the designated officer does not exercise 
his discretion and decide that the proceed- 
ings should be instituted before a Court- 
martial, the Army Act would not obviously 
be in the way of a criminal Court exercis- 
ing its ordinary jurisdiction in the manner 
provided by law. 

23. We will presently show that in the 
case before us the designated officer in 
section 125 has not chosen to exercise his 
discretion and decided before which Court 
the proceedings should be instituted and in 
particular he has also not decided that 
the proceedings should be instituted before 
a Court-martial. When that is so, in our 
opinion, there was no occasion for the 
Criminal Court in this case to adopt the 
procedure laid down in section 126 of the 
Act. This view finds support from the 
second part of section 126 (1) which 
requires the criminal Court to issue a 
notice to the officer designated in section 
125 of the Act to deliver over the offender 
to the nearest magistrate or to postpone 
the proceedings pending a reference to the 
Central Government. This is a clear 
indication that section 126 (1) presupposes 
that the designated officer has decided 
under section 125 that the proceedings 
shall be instituted before a Court-martial 
and has also directed that the accused 
person shall be detained in military cus- 
tody. 

24. As the facts on which we are basing 
our conclusion that there was no necessity 
for the criminal Court m question to adopt 
the procedure laid down in section 126 of 
the Act, will have also bearing on the 
construction of the relevant rules, it is 
desirable to refer to the relevant rules 
relied on by the appellant. 

25. The rules have been framed by the 
Central Government under section 549 (1) 
Criminal Procedure Code. That section 
provides for the Cential Government 


making rules consistent with the Criminal 
Procedure Code and the Acts mentioned 
therein in respect of offences which could 
be tried by an ordinary criminal Court or 
by a Court-martial. It enjoins upon a 
magistrate when any person is brought 
before him, in respect of such an offence, 
to have due regard to the rules and to 
deliver him in proper cases to the appro- 
priate officers mentioned therein, for being 
tried by a Court-martial The material 
rules that are to be referred are rules 2, 3, 
4, 5 and 8. 

26. Rule 2 defines the expressions “ com- 
manding officer ”, “ competent military 
authority ”, “ competent naval authority” 
and “ competent air force authority ”. 
Rules 3, 4, 5 and 8 are as follows : 

Rule 3. — “Where a person subject to 
military, naval or air force law is 
brought before a magistrate and charged 
with an offence for which he is liable 
to be tried by a Court-martial, such 
magistrate shall not proceed to try such 
person * * * * or to inquire with a 
view to his cornmitment for trial by the 
Court of Sessions or the High Court 
for any offence triable by such Court, 
unless 

(a) he is of opinion, for reasons to be 
recorded, that he should so proceed 
without being moved thereto by compe- 
tent military, naval or air force autho- 
rity, or 

(b) he is moved thereto by such autho- 
rity. 

Rule 4. — -Before proceeding under clause 
(a) of rule 3, the magistrate shall give a 
written notice to the Commanding 
Officer of the accused and until the 
expiry of a period of— 

“ (i) three weeks, in the case of a notice 
given to a Commanding Officer in 
command of a unit or detachment loca- 
ted in any of the following areas of the 
hill districts of the State of Assam, that 
is to say — 

(1) Mizo, 

(2) Naga Hills, 

(3) Garo Hills, 

(4) Khasi and Jaintia Hills ; and 

(5) North Cachar Hills. 
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(li) Bcvcn days, m the case of a notice 
gi\en to any other Coininanding Officer 
in command of a unit of detachment 
located elsewhere m India 
from the date of the service of such 
notice, he shall not— 

(fl) convict or acquit the accused under 
sections243,245 247or248 oftheCode 
of Criminal Procedure (V of 1898), or 
bear him m his defence under section 
244 of the said Code , or 

(i>) frame in writing a charge against 
the accused under section 254 of the said 
Code , or 

(c) make an order committing the 
accused for trial by theHigh Court or the 
the Court of Sessions under section 213 
of the said Code or 

(J) transfer the case for inquiry or trial 
under section 192 of the <aid Code 

Rule 5— Where within the period of 
se\en days mentioned m rule 4, or at 
any time thereafter before the Magis 
traie has done any act or made any 
order referred to m that rule the Com 
manding Officer of the accused or com 
peteat military naval or air force 
authority as the case may be gives 
notice to the magistrate that lo the 
opmion of such authority, the accused 
should be tried by a Court martial the 
i^gistiate shall stay proceedings and 
n the accused is in his power or under 
his control shall deliver him with the 
statement pre«cnbed in sub-section (I) 
of ^lon 549 of the said Code to the 
authority specified m the said sub- 
section 

8— Notwithstanding anything in 
the foregoing rules whereitcomestothe 
notice of a Magistrate that a person 
subjwt to military naval or a ir Force 
law has committed an ofifence, proceed- 
mgs m respect of which ought to be 

P J Written notice require the 
iMg^rale to be named m th^Sd no*ti« 


such person before the Court martial 
if since instituted, and to make a refer 
ence to the Central Government for 
determination as to the Court before 
which proceedings should hemstituted ” 

27 The mam contention that has been 
urged by Mr Kohli, on behalf of the 
appellant is that m this case the Assistant 
Sessions Judge had no jurisdiction to pro 
ceed with the trial of the appellant as ne 
has not complied with the provisions ot 
rules 3 and 4 From a perusal of ni e$ 

3 and 4 the scheme of these two r^es 
appears to us to be that the magistrate shall 
not proceed to try a military personnel 
unless he forms an opmion for 

to be recorded to proceed with the trial 
without being moved by the competwt 
authority oi the magistrate has been ro 
mov^ by the competent militaiy autho- 
rity , but before a magistrate decides w 
proceed with the trial without beingmov W 
by the competent authority be is 
to give a written notice to the CoiM^^ 
ing Officer of the accused and is further 
enjoined not to pass any of lb* 
enumerated as (a) to (d) m rule 4, till t 
expiry of the said period of the notice 
mentioned in clauses 0) t*) 

28 According to Mr Kohli the entn^ 
Court has not been moved by the 

tent military authority to conduct tn 
trial before it The magistrate has noi 
also framed an opmion that he shoe 
try the accused without being 
by the competent military 
Even assuming that he has formed ^ 
opinion be has not given the 
notice and waited for the re<l^*red pw 
under rule 4 Hence it is argued that ac 
cnmmal Court has acted illegally m 
ceedmg with the trial of the appel*^ 
We are not inclined to accept this cont 
tion of the learned Counsel 

29 Rule 4 is related to clause (a) 
rule 3 and will be attracted only when tn 
magistrate proceeds to conduct the tm 
without having been moved by the 

tent military authority It is no 40^® 
true that in this case the Assistant Session 
Judge has not given a written notice t 
the Commanding Officer as envisageo 
under rule 4 But, m our view that wa 
unnecessary When the 
taty authorities knowing full well 105 
nature of the offence alleged against m 
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'.appellant, had released him from military 
custody and handed him over to the civil 
authorities, the magistrate was justified in 
proceeding on the basis that the military 
[authorities had decided that the appellant 
need rot be tried by the .Court-martial 
W that he could be tried by the ordinary 
jcriminal Court. 

30. We will now refer m some detail to 
the particular circumstances in this case 
which will show that there has been no 
violation of the Act or the Rules. The 
High Court has pointed out that the Dis- 
trict Inspector of Police, P.W. 12, has 
atated that after recording the statements 
of some of the witnesses he proceeded to 
the Cantonment area and contacted the 
officer commanding the Punjab Regiment 
m. 24. The said witness has also stated 
that with the permission of the said officer 
ne interrogated the accused and exammed 
his person. The Commanding Officer 

accused 

till he obtained permission from the 
Commanding Office? 

Court has further stated that after haviL 

IMS condMed by ES fk?" 

««t authomy auS4 “£,S'"!r 

SSsS-ssss 

SSsSis 

appellant to the civaSi7hnr?r 
tried after the foZl being 

question of so handina\'^°“®“^^’^®^ *be 
consultations withlL 
these circumstmices It fnn In 
designated officer imH^ In^ows that the 
bad the disSonTnlL'ffir '2'’ ^^o 
decide that the armf^iii^t ^ ^ instance to 

before a >>' 

contmry. SurrSl "> <bo 

ithe civil authorities to accused to 

‘be latter, after bdL by 

nature of the offWnp^ ^tvare of the 

I? » <?« 


procedure under section 126 or rule 4 as 
the military authorities had made nhun-;, 
dantly clear that the appellant nctxl not he 
tried by the Court-martial. Timl heinp' 
so, it would have liccn altogether super-; 
fiuous for the magistrate to give the notice 
as required by the aaid provisions. Rules 
5 and 8 have no application to the facts 
of this case, 

32. Wc agree with the High Court tlmt 
there has been a substantial compliance 
with the relcNmnl provisions of the Act 
and the Rules and licncc the trial of the 
appellant and his conviction by the Ic.arncd 
Assistant Sessions Judge arc valid and 
legal. 

dLilLS';' '■' 

V 

^ppeaf dismisicd. 


the supreme COURT OF INDIA. 
(Criminal Appellate Jurisdiction.) 

PittSCNT :—S. M. Sikrt 1/ 

T D. Di/a, JJ, ’ ^ ‘ cud 

Jadnnath Singh and another 


appellants'^ 

S^oru,,ayP„fe, ... 

m .all 

oVr by sight h 

of time to put hini up "'astc 

Of course, if the r>t,ac ■ '^°^I<fication 
3n identification on Ib'Is to hold 
witnesses already W ‘bat Se 
and It transpires in thTp ^“ weU 

‘bat the wVs es b®,?°‘'^^'=oflhetrfa 

accused previouslv ft? ^ tnow \hl 

^ the r.sCf?o\Ubcprosccui4°;;^^^^ 
any doubt in tho ^SUs case. If 
should hnm “3“er the nrr! 

S:=?SS:;S 

Provismn ii?h?p® ‘bat there is noT 
enahli’no be CnminafPr..— express 
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cation parade but if the accused does malce 
an appUcation and that application is tur- 
ned dcwnandittranspires during thetrial 
thatthewitnessesdid not knowthe accused 
previously, the prosecution will, unless 
there is some other evidence run the risk 
of losing the case on this point Case law 
discussed [Para 18 J 

Appeal by Special Lease from the Judg 
mentand Order dated the26th September, 
1969 of the Allahabad High Court in 
Criminal Appeal No 1037 of 1969 and 
Case RefenedNo 82 of 1969 
Yogeshftar Prasad, S K Bagga and 
Mrs Shvreshta Ba^ga Advocates for 
Appellants. 


0 P Bona Advocate, for Respondent 

The Judgment of the Court was delivered 
by 

Sikri, ] —This appeal by Spccal Leave is 
directed against the judgment of the H ^ 
Court of Judicature at Allahabad coo 
finning conviction of the two appellants 
by the Sessions Judge, Man pun under 
section 302/J4 of the Indian Penal Code 
Appellant Jadimath Singh was sentenced 
to death by the Sessions Judge and appel 
lant Girand Sngh was sentenced to 
tmdergo imprisonment for life 


2 In orfer to appreciate the points 
raised before us by the learned Counsel 
for the appellant it is necessary to state a 
few Insets It is alleged against the 
appellants that on 26ih February [968 
at about 7-30 A.M , m furtherance of iheir 
TOmmon intention they murdered one 
^m Swarup Pandey by repeatedly stab- 
birig him to death when he was passing 
in the Grand Trunk Road m the of 
Bewat to catch a truck. As many as 34 
injuries w ere found on the deceased at the 
post moitem conducted on his body on 
the same day at about 3 p ii 

ill?* Pfosecuiion case m brief is as 
was great enmity between the deceav^i 

"ere tmon^sthc and 


sections of the village community and 
declaring openly that they would kill the 
deceased to silence his opposition for ever 
He pra>ed that an enquiry may be made 
and suitable action taken against them 
On 25th February, 1968, the deceased 
came to Bewar in the evening to meet 
iheAJ3 O , mconnectionwith an enquiry 
on a complaint made agamst Munshi Lai 
Pradhan of the village He could not 
meet the A D O , as he was out of station 
He stayed during the night with Prem 
Naram, P W 1, who happened to be a 
brother m law of his cousin Gulati Ram. 
According to Prem 'Narain, both of them 
got up m the morning at 6-45 AJJ . and 
since It was 5Airrorri that day the deceased 
did not take any food and they left for the 
bus stand at Bewar When ftey reached 
the bus stand at about 710 am, they 
found that the bus forEtah via Sultanganj 
had already left The ne^t bus was dte 
to go at 9-30 A M , but as the deceased 
thought that he could get a scat in wo® 
truck near the Prem Hotel and the Octroi 
barrier, they leR the bus stand for toe 
Octroi barrier When they reached the 
house of Kotwal S ngh on the way bom 
the accused attacked the deceased with 
chhun and knife reg>ectively , Jadi^th 
had the chhun and Giraod S ngh had toe 
knife Both the deceased and Pr® 
Narain were unarmed On hearing 
ones of the deceased Prem Narain asked 
the appellants why they were attacking 
the deceased Then Girand Singh apt*' 
lant advanced towards him and gave a 
knife cut at his right wrist On to 
deceased falling down both accused 
persons attacked him with their respertiw 
weapons On his rais'ng the alarm 
Mahesh Chandra and Dwarka Prasad 
who were coming along the same road 
came and they shouted at the 
On hearing their shouts the accused raa 
away The deceased died on the spot 


4 The First Information Report was 
lodged at 8 A M the Police Station beta? 
only two furlongs from the scene C‘ 
occurrence In the First Information 
PAport in the second column under me 
hewing Name and residence of accused. 
It was stated as follows 

1 Jadu Nath Singh father s name 
not known , and 
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2. Girand Singh father’s name not 
knovm. 

Ahirs by caste, residents of Garhia, 
Ktshunpur P. S. BewarDistt., Mam- 
puri.” 

The accused surrendered on Jl2th March, 
1968, and it appears that an application 
was filed by the advocate on their behalf 
that they be kept ba pardah as they might 
claim identification. Another applica- 
tion was put in on 25th March, 1968, in 
which it was stated that the witnesses other 
thanPremTSlaTain were strangers and they 
applied that there should be an identifica- 
tion parade. On 19th April, 1968, the 
then Public Prosecutor submitted a report 
to the Additional District Magistrate as 
under : 

“ Accused Jadu Nath Singh and Girand 
Singh in case Crime No. 24 under sec- 
tion 302, Indian Penal Code, P. S. 
Bewar, have applied for identification, 
vide application herewith attached. It 
may be submitted that they ate named 
intheFI.R. and charge-sheet against 
them has also been received. The 
applications are moved to delay this 
case Submitted for n a.” 


about 4 to 6 hours before the infliction of 
the injuries.” He was asked : “ The 
evidence is that the deceased took puris 
and vegetable at 8 P.M. on 25th August, 
1968, and according to the case for the 
prosecution his murder took place at 
7-30 A.M., on 26th February, 1 968. At the 
time of post-mortem the stomach was 
found empty and both the small and large 
intestines were found half full. Does it 
not indicate that in all likelihood the man 
was murdered between 3 and 4 A.M.?” 

To this question Dr. Mital answered : 

“No. It is not an indication of thi s 
fact. After finishing his meal at about 
8 or8-30p.M., on 25th February, 1968, 
the stomach could have got empty by 
2 or 2-30 A.M, The digested food 
material should have come in the small 
intestine by about 2 or 2-30 a.m. Com- 
plete digestion takes place in the small 
intestine And if he had answer- 

ed the call of nature the preceding 
evening fully and completely, even then 
the small and large intestines m ght be 
half full and stomach empty if he had 
taken . puries with vegetable at 8 P.M., 
on 25th February, 1968.” 


The Additional District Magistrate (Judi- 
cial) passed the following order on the 
application, on 20th April, 1968 : 

“ As charge-sheet has already been 
received and the accused have been 
named by P.Ws., there appears to be no 
justification for ordering test identifica- 
tion. Accused be infonned accord- 
ingly. The jail authorities be informed 
not to keep them ba parda” 

5. We have set out these facts in detail 
because, as will presently appear, one of 
the points raised by the learned Counsel is 
that failure to put up the accused for 
identification either vitiated the trial or, 
in any case, rendered the evidence of 
P.W. 2, Mahesh Chandra, and P.W. 3, 
Dwarka Prasad, useless. 

6. We may here notice that portion of 
the evidence of Dr. N. K Mital, who con- 
ducted the post-mortem examination and 
on which one other point is sought to be 
founded. He found that the stomach 
was empty and the small intestines were 
half full and the large intestines were also 
half full. In cross-examination he stated 
that “ since the stomach was empty, the 
deceased should have taken his last meal 


7. The learned Sessions Judge believed 
the evidence of Prem Narain, corroborated 
as it was by the injuries sustained by him 
in the course of the occurrence at the 
hands of one of the assailants, namely, 
Girand Singh. He also believed the 
evidence of Mahesh Chandra, P.W. 2, and 
Dwarka Prasad, P W. 3. He relied on 
the fact that the appellants had absconded 
immediately after the crime and had only 
appeared before the Court as late as 12th 
March, 1968, after proceedings under 
sections 87 and 88 of the Code of Criminal 
Procedure, had been taken against them. 
Regarding the claim of the appellants for 
identification the learned Sessions Judge 
observed that during the course of investi- 
gation both Mahesh Chandra and Dwarka 
Prasad had named the accused persons, 
and it would indeed have been surprising 
if the Additional District Magistrate 
(Judicial) had directed the accused to be 
paraded at a test identification parade in 
the jail. He obseived that the evidence 
indicated that the accused persons were 
not strangers even to Mahesh Chandra 
and Dwarka Prasad at the time of the 
occurrence. Mahesh Chandra had stated 
in his evidence that he had known the 
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accused persons for about 4 years and that 
they were li>nng at village Garhiwa lying 
at a distance of three furlongs from Bewar, 
and that Girand S ngh was reading at the 
Amar Shaheed Inter College, Bewar 
Dwarka Prasad had stated that he had seen 
Giiand visiting Bewar before that day 
He had also seen Jadu Nath Singh at 
Bewar but only once or twice before that 
For all these reasons the learned Sess’ons 
Judge held that the applications claiming 
identification were not bona fide and were 
intended to protract the proceedings and 
accordingly he was unable to draw any 
adserse inference against the prosecution 
for the omission to parade the accused 
persons at a test identification parade in 
the jail 

8 The High Court believed the three eye 
witnesses Prem Narain Mahesh Chandra 
and Dwaika Prasad The High Court 
held that 


Mahesh Chandra and Dwarka Pra- 
sad are wholly independent witnesses 
having no affinity with the deceased and 
entertaining no animosity towards the 
appellants 

The High Court observed that these 
witnesses had claimed to have known 
the appellants for the last sit or 
seven years as they had been frequently 

■visiting the towm of Bewar andthcappel 

lant Girand Singh was a student m a 
college at Bewar 

9 for ihe appellants 

raised two principal points before us - 
H) Since the accused were denied identi- 
fication the Inal was vitiated , 

<2) The medical evidence is in conflict 
with the prosecution case about the time 
of the assault 


10 TJe Itamed Connwl further urge 
that the unmber and nature of injurie 
belie theprosccution story andiheappi; 

to the SuperiiSt 
dent of Police was nothing but a perl 
ionifii He urged that the eje witiSssi 
were not reliable and the S 

^wouldbe at this particular spot at Ihs 

Mi„™' Iboraed Counsel relied on tb 
following observations of the Lahoi 
^ Court rn Srpue Siegb yEm^l 

1 AJJC 1R15 tail 45 5^ 


“If an accused person is already well 
known to the witnesses an identifica 
tion parade would of course, be only a 
waste of time If, however, the witnesses 
cbim to ba\e known the accused 
previously, while the accused himself 
denies this it is difficult to see how the 
claim made by the witnesses can be used 
as a reason for refusing to allow their 
claim to be put to the only practical test 
Even the denial of the accused isTalse, 
no harm is don*, and the value of the 
evidence given by the witnesses may be 
increased It is true that it is by no 
means uncommon for persons who have 
been absconding for a long time to claim 
an identification parade m the hope that 
their appearance may have changed 
sufficiently for them to escape recopi 
tion Even so, this is not in itself a 
good ground for refusing to allow any 
sortoftestto becamedout Itmaybe 
that the witnesses may not be able to 
identify a person whom they knew by 
si^t owing to some change of appear 
ance or even to weakness of memory 
but this is only one of the facts along 
with many others such as the length of 
time that has elapsed, which will have 
to be taken into consideration in deter 
mining whether the witnesses are telling 
the truth or not ’ 

12 State of Uttar Pradesh v Jagnoo,^ 
refers to Sejjan Smgh v Emperor,* with 
approval 

13 In Re Sargiah*,tho decision of the 
Lahore High Court in Sajjan Sirgh v 
Emceror* was dissented from Raja 
mannar, J observed 

I am unable to find any provision 10 
the Code which entitles an accused to 
demand that an identification parade 
should be held at or before the enquiry 
or the trial An identification parade 
belongs to the stage of investigation by 
the police The question whether a 
witness has or has not identified the 
accused during the investigation is not 
one wh'ch is m itself relevant at the 
trial The actual evidence regarding 
identification is that which is given by 
the Witness in Court The fact that a 
particular witness has been able to 


• « I IVM AU JJ3 

2. ALR. 194S lah 4S 50 
,3 (1948) Mad 667 (1947) 2 MU 

252 ALR, 1948 Mad 113 
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identify the accused at an identifica- 
tion parade is only a circumstance 
corroborative of the identification 
in Court. If a witness has not 
identified the accused at a parade or 
otherwise during the investigation the 
fact may be relied on by the accused, 
but I fed nothing in the provisions 
of the Code which confers a right 
on the accused to demand that the 
investigation should be conducted in a 
particular way.” 


14. In Parkash Chcmd Sogani v. The 
State of Rajasthan^, (an unreported deci- 
sion of this Court) in connection with the 
point regarding identification, it was 
observed : 


“ Much is sought to be made out of the 
fact that no identification parade was 
held dt the earliest opportunity in order 
to fed out whether P.W. 7 Shiv Lai 
could have identified the appellant as 
the person who was at the wheel of the 
car and drove it and reliance is placed 
upon Awadh Singh and others v. The 
Patna Stated Provesh Kumar Bose and 
another v. The Kmg^, and also Phipson 
on the Law of Evidence, 9th Ed., p. 415 
to justify the contention that in criminal 
cases it is not sufficient to identify the 
prisoner in the dock but the police 
shouldhave heldan identification parade 
at the earliest possible opportunity to 
show that the accused person had been 
connected with the crime. It is also 
the defence case that Shiv Lai did not 
know the appellant. But on a reading 
of the evidence of P.W. 7 it seems to us 
clear that Shiv Lai knew the appellant 
by sight. Though he made a mistake 
about his name by referring to him as 
Kailash Chandra, it was within the 
knowledge of Shiv Lai that the appellant 
was a brother of Manak Ohand and he 
identified-him as such. These circum- 
stances are quite enough to show that 
the absence of the identification parade 
Would not vitiate the evidence. A* 
^rson, who is well known by sight as 
the brother of Manak Chand, even 
before the commission of the o ccurrence, 
need not be put before an identification 
parade in order to be marked out. 


of 1956, decided on : 

H-R- 1954 Pat. 483. 

A.I.K. 1951 Cal. 475. . 

SCI— 37 


We do not think that there is any 
justification for the contention that the 
absence of the identification parade or a 
mistake made as to his name, would 
be necessarily fatal to the prosecution 
case in the circumstances.” 


15. In Awadh Singh v. The State^ it was 
held that 

“the accused person may or may 
not have legal right to claim for test 
identification and the holding of test 
identification may or may not be a rule 
of law, but it is a rule of prudence. Test 
identification parade should be held 
especially when the accused persons 
definitely assert that they were unknown 
to the prosecution witnesses either by 
name or by face and they requested the 
authorities concerned to have the test 
identification parade held.” 

16. In Provesh Kumar Bose v. The King^, 
a Division Bench of the Calcutta High 
Court (Harries, C.J., and Das Gupta, J.) 
held : 

“ The fact that the witnesses have identi- 
fied in Court the accused is of very little 
consequence in a prosecution under 
section 284, Penal Code, when none of 
the witnesses knew the accused from 

Ijgfoj-e the corroborative 

evidence which one is entitled to expect 
in cases of this nature is the evidence of 
the witnesses having pointed the accused 
whom they identified in Court from me 
midst of other persons with whom they 
were mixed up at a test identification 
- parade. The evidence of their having 
identified such persons at a test identifi- 
cation parade has no substantive value, 
but IS very important corroboration ot 
Seir evidence in Court.” 

17 . In Rimta Prasad v.^ Delhi 



police and this Court observed . 

“ As for the test identification parade, 

itStruethatnotestidentificationparade 

was held The appellants were known 
to^he police officials who kad d^osed 
f»QiTict the aopellants and the 

So did not know them before 
were the persons who gave evidence^ 

1 A U^- 1954 Pat. 483. 

2* (1958) S.C.J. 
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association, to which the High 0>nrt 
did not attach much importacce It 
would no doubt haire been prudent to 
hold a test identification parade with 
respect to witnesses who did not know 
the accused before the occurrence but 
failuie to hold such a parade would 
not make inadmissible the evidence of 
identification in Court The svcight to 
be attached to such identification would 
be a matter for the Courts of fact and it 
is not for this Court to reassess the 
evidence unless exceptional grounds 
were established necessitating such a 
course ” 


jl8 It seems to us that it has been clearly 
'laid down by this Court m Parkash Chand 
jS’ogcniv The Slate of that the 

jabsence of test identification in all ca s es 
jis not fatal and if the accused person is 
jwell known by s ght it would be waste of 
ilime to put him up for ideatification 
|Of course if the prosecution fails to hold 
,an identification on the plea that the 
iWitnesses already knew the accused well 
and It transpires in the course of the Inal 
jthat the witnesses did not know the accused 
prwously, the prosecution would run the 
ri^skof losing its case It seems to us that 
if there is any doubt in the matter the 
■pros^tion should hold an identification 
parade specially if an accused says that 
the alleged eye witnesses did not know 
him previously It may be that there is no 
^^s provision m the Code of Criminal 
U'foceaure, enabling an accused to insist 
on an identification parade but if the 
toccused does make an application and that 
appliation is torned down and it trms 

^itnKses did not know the accused pre- 
viously as pointed ont above the pro^- 

''’'“’”«'"E'ltt,caseon 

^teatShahayn|;f,g,gf°«^i<-d 
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No cross examination was directed on 
this point P W 3, Pwanka Prasad, 
stated 

“I had seen Girand visiting Bewar 
before that but I had seen Jadunath at 
Bewar only once or twice before that 
day Identifies both the accused per 
sons m the dock Lays hand correctly 
on Jadunath , and also lays hands 
correctly on Girand m the docL’ 

In cross examination he stated 

I had seen Jadunath accused at Bewar 
at the shop of one Chhakku once or 
twice before the occurrence I had 
seen him two or 2 1/2 years back’ 

20 It seems to us that the reason given 
by the Public Prosecutor in the report and 
the reason given by the Additional Dis- 
trict Magistrate (Judica^ in the order 
directing that identification requested for 
be not held were not valid The fact 
that a charge sheet had been recejved and 
the aomsed had been named by PWs 
was no justification fornot havingordered 
the test identification But on the facts 
of this case it js clear that P W 2 at least 
knew the accused from bcfoie As regards 
P W 3 although be claims to have known 
the accused, ji is clear that his knowledge 
of the accused was very scant and if it had 
not been for the evidence of P W 2 we 
would not have placed reliance on the 
evidence of P "W 3 m view of the fact that 
the police did not ask him to identify the 
appellant 

21 It IS stated in Phipson on the Law of 
Evidence 9th Edition, pace 415, as 
follows 

“In criminal cases it is improper to 
identify the accused only when in the 
dock , the police should place him, 
beforehand, with others, and ask the 
Witness to pick him out Nor should 
the witness be guided in any way, nor 
asked * Is that the man ? ’ 

We consider that the same is the law m 
India if the identity IS in doubt 

22 Accordingly on the facts of this case 
we are of the opinion that the tnal was 
not vitiated because the accus^ persons 
were denied identification 

23 Regarding the second point, we have 
already extracted the evidence of thedoctof 
and it IS quite clear to us that the evidence 
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is notin conflict with the prosecution case: 
If the occurrence took place at about 7-30 
A.M. and the deceased had not taken any 
food m the morning, his stomach would 
still be empty at 7-30 A.M. If anything 
the medical evidence destroys the case of 
the defence that the murder took place at 
about 3 m the morning. We are unable 
to think that the deceased would leave 
with Prem Narain at 3 A.M. to catch a bus 
which was supposed to leave at about 
7 A.M. 

24. This appeal is by Special Leave and 
this Court does not re-appreciate the 
evidence. The other points raised by the 
learned Counsel are of that nature, and at 
any rate there is no substance in those 
points. 

25. The appeal accordingly fails and is 
dismissed. 

V.K. Appeal 

dismissed. 

the supreme court of INDIA. 

(Civil Appellate Jurisdiction.) 

PRtSQ^T :~J. M. Shelat and C. A. Vaidia- 
hngain, JJ. 

State of Punjab Appellant * 

V. 


Kishan Dass Respondent. 

Constitution of India (1950), Article 311 (2) 
'^ Reduction in rank ” — Meaning of— 
tJraer forfeiting approved service mid 
^ooucing the salary to the starting point in 
0 tnne-scale of the same post— Such 
order also affecting seniority and chances 
promotion — If amounts to “ reduction 
rank. ” 


®’"Pression “ reduction in rank ” in 
: 211 (2) has to be construed accord- 

srn ° j well-established meaning it has 
evn in the case of the other two 

namely, ‘ dismissal ’ and ‘ re- 
article, under the various 
rpo!.!?- ^^^the provisions in that 

an^ Constitution Acts of 1915 

tanV word “ reduction in 

tediipf article therefore means 

— -1 2P Trom a higher to a lower rank o r 

*CA.No. 359 of 1967. 

19//J January, 1971. 


post and not merely losing places in the 
rank or cadre to which the Government 
servant belongs, and consequently, his 
seniority within such cadre or rank. 
This would be so, even if as a result of the 
Government’s action he loses a higher 
salary or his chances of promotion to a 
higher post are reduced. For such action, 
the remedy would be under the service 
rules and not under Article 311 (2). 


Therefore, an order forfeiting the past 
service which has earned a Government 
servant increments in the post or rank he 
holds, howsoever adverse it is to him, 
affecting his salary, seniority within the 
rank to which he belongs or his future 
chances of promotion, does not attract the 
article. His remedy is confined to the 
rules of service governing his post. 

[Paras. 9 and 13.] 


Rupnarain Singh v. State of Orissa, A.I.R. 
1959 Orissa 167, Overruled. [Para. 13.] 


Appeal by Special Leave from the Judg- 
ment and Order, dated the 29th ^ly> 
1966 of the Punjab High Court in Civil 
Misc. No. 1144-C of 1966 in Regular 
Second Appeal No. 340 of 1966. 


V. C. Mahajan, Advocate, for Appel- 
lant. 

A. K. Nag, Advocate, for Respondent. 
The Judgment of the Court was delivered 


’lat J — The respondent was at all 
terial times a constable in the Punjab 
ice Service and was posted at Arabala. 
November, 1960, he was served witl^^a 
'rge-sheet attributing to him arrogance 
?ards his superior officers and mdisci^- 
le A departmental enqmiy was admit- 
ly held in accordance "^^th the procedur 
1 therefor m the Punjab Police 

1934 The said charges having 
n held to have been proved, an order 
“ forfeitmn his entire service with 
i? pS This meant bringing 
to Rs. 45 per month, 

"ch wouS b^'the salary 

“'““’a? W”' ? 

imnector-General having failed, 
puty Inspector vj Sub-Judge, 


Ambala. 

2. The suit was on 
order amounted to 


the basis that the said 
reduction m rank, tha 
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therefore, Article 31 1(2) of the Constitu 
tion was attracted and that no show cause 
notice against the action proposed against 
him having been ser\ed upon him before 
the said order was passed, the order was 
vitiated and was bad The trial Court 
accepted this contention and decreed the 
suit An appeal by the appellant Stale 
failed as the District Judge relying on 
Rupnarain Singh v Slate of Orissa\ held 
that the said order amounted to reduction 
m rank and the respondent was therefore 
entitled to the procedural safeguards laid 
dovra in Article 311 (1) A second 
appeal by the State before the High Court 
was summarily rejected Hence this 
appeal founded on Spec al Leave granted 
by this Court 

3 Thconlyquestionarismginthisappeal, 
the facts not being m d'spute, is whether 
the order forfeiting the respondent s 
service which meant reducing his salary 
to the starting point m the time scale for 
constables, amounted to reduction in 
rank within the meaning of Article 311 (2) 
The respondeat being a constable, thete 
was no question of hts being reduced from 
a higher post or rank to a lower post or 
rank The order, nonetheless reduced 
the emoluments received by him as it 
depnsed him of the increments earned by 
him as a result of the approved service he 
had put m, having been forfeited It also 
affected his seniority, and therefore 
chances of promotion The question is, 
whether for that reason the order is 
tantamount to reduction in rank attract' 
ing Article 311 (2) 

4 Rule 1 13 of the Punjab Police Service 
Rules (hcremafter referred to as the Rules) 
provides that a ‘ gazetted police officer ” 
means a police officer appointed under 
section 4 of Article Y of 1861 , and includes 
the Inspector General, Deputy Inspectors 
GenenU, Assistant Inspectors General, 
Supetmtendents, Assistant Supermlen 
dents and Deputy Superintendents The 
expression * enrolled police officer 
means police officers appointed under 
section 7 of the said Act and includes 
Inspectors, Sergeants, Sub-Inspectors 
assistant Sub-Inspectors, Head Constables 
and Constables The expression “upper 
si^rdmate includes all enrolled police 
officers of and above the rank of assistant 

J AJ R. 1959 Orasa 167 


Sub-Inspector, and the expression “lower 
subordinate “ includes all other enrolled 
police officers There is thus a hierarchy 
in the Police Service of the State corn 
pnsed of several posts, the post of a 
constable be ng the last rung m the ladder 
Rule 13 1 which deals with promotion of 
police officers from one rank to another, 
provides that such promotions from one 
rank to another and from one grade to 
another in the same rank shall be made by 
selection tempered by seniority Clause 
3 of that rule lays down that for puiposw 
of regulating promotion amongst eiuollm 
police officers, six promotion lists A, B 
C, D E and F should be maintained. 
Lists A, B C and D are meant to regulate 
promotion to the selection grade of cons 
tables and to the ranks of Head Consta 
bles and Assistant Sub-Inspectors. List E 
regulates promotion to the tank of Sub- 
Inspector and List F regulates promotion 
to the rank of Inspector Rule 135 
deals with promotion of constables to 
selection grade and Rule 13 6 provoes 
that a list, called List A, shall 
tamed by each Superintendent of Poli^ce 
of constables eligible under Rule 13i for 
promotion to the selection grade o« 
constables Rule 13 7 provides for a 
called List B, divided into two pans, 
namely selection grade constables con 
sidcred suitable as candidates for the 
Lower School course at thcPoliccTraining 
School and constables, selection or tim^ 
scale, considered suitable for drill and 
other special courses at the PoliceTraining 
School Rulel3 8 Jays down that promo* 
tion to the i>ost of head constable has to 
be made m accordance with the principw 
describ^ in sub-rules (1) and (2) of 
13 1 Rule 13 8 A provides that 
tion of any major punishment would be a 
bar to admission to or retention m hst 
A B or C Rule 16 1 lays down d^e^® 
punishments which can be awardw to 
members of the service in accord^ce 
with the provisions conlamcd jn these 
rules These punishments are (0 di** 
missal (2) reduction, (3) stoppage oi 
increment or forfeiture of approvw 
for increment, (4) entry of censure (5) 
confinement to quarters for a period not 
exceeding 15 days, (Q extra guards fati^ 
or other duty, and punishment drill for 
certain days Under Rule 16 1 (3)* * 
major punishment means any authonzeu 
punishment of reduction, withholding of 
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increments, forfeiture of approved service, 
dismissal and every judicial conviction on 
a criminal charge. Rule 16.4 defines 
‘reduction’ and provides that a police 
ofScer may be reduced : (a) to a lower rank 
(except in the case of sergeants and of 
constables on the time-scale), (b) from 
the selection grade of a rank to the time- 
scale of the same rank, (c) if in a graded 
rank to a lower position in the seniority 
list of his grade or to a lower grade in 
his rank. Rule 16.5 provides that the 
increment of a police ofiicer on a time- 
scale may be withheld as a punishment. 
Clause (2) of that rule provides that 
approved service for increment may be 
forfeited, either temporarily or permanent- 
ly, and such forfeiture may entail either 
the deferment of an increment or a 
reduction in pay. It further provides 
that the order must state whether the 
forfeiture of approved service is to be 
permanent, or, if not, the period for which 
It has been forfeited. Thus, under Rules 
16.4 and 16.5 the two punishments of 
reduction and forfeiture of service are 
two distinct punishments. Rule 16.24 
lays down the procedure to be followed 
in departmental enquiries. Clause (ix) 
of that rule clearly provides that it is only 
in the case of an order of dismissal or 
reduction in rank that a second show 
cause notice against the proposed action 
^inst a police officer has to be served 
Wore an order is passed against him. 
Such a second show cause notice is, there- 
fore, not required to be served in the 
^se of other major or minor punishments. 
There is no dispute that in the present 
case the procedure laid down in these 
rules and applicable to the respondent 
Was followed. 


• The contention, however, was that 
hough the Rules distinguish the two 
Pumdinients of reduction and forfeiture 
01 service and treat them as distinct, there 
ere wrtain decisions of this Court which 
h^e held that for an order to amount to 
/'V'^fion in rank within the meaning of 
niH * 'was not necessary that it 

va I reduce a Government ser- 

an? It ^ higher to a lower post or rank, 
.. fhat even if the order affected 
versely his seniority or chances of 
within the rank or cadre to 
belongs, it would still constitute 
twuction m 


6. Parshottam Lai Dhingra v. Union of 
India\was one such case on which counsel 
leaned heavily. But the question there 
was whether the reversion of the appellant 
from Class II service, wherein he was at 
the relevant time officiating to Class III 
service to which he permanently belonged, 
amounted to punishment, and therefore, 
attracted Article 311 (2). The decision 
laid down the princple that reduction in 
rank; would be punishment if it carried 
with it penal consequences and that the 
two tests to be applied were: (1) whether 
the servant had the right to the post or 
rank, and (2) whether evil consequences, 
such as forfeiture of pay or allowances, 
loss of seniority in his substantive rank, 
stoppage or postponement of future 
chances of promotion followed as a result 
of reduction in rank. The appellant in 
that case was holding an officiating post 
and had therefore no right under the 
Railway Code to continue m it. The 
Court held that since under the general 
law such appointment was terminable 
at any time on reasonable notice, 
the reduction could not operate as a 
forfeiture of any right, and therefore, 
the order could not be said to have 
visited him with any evil consequences. 
Consequently, it did not amount _ to 
reduction in rank by way of punish- 
ment. The decision also laid down that 
the words “dismissal”, “removal ^d 
“ reduction in rank ” used in Article 311 
(2) were words of art, having technical 
meamngs, they having been adopted from 
service rules prevailing earher, such as 
Classification Rules of 1920 and 19^, 
and having therefore acquired well^oira 
meanings. Under those rules, dismissal, 
removal and reduction in rank ^ore major 
punishments providing special proredurd 

protection. On exammation of theh^tog 

of the Service Rules, section 96 
of the Government of 

commencement of the iy3D ^ , „ 

our Constitution the words dismi j^ 

“ncSS that ■■ ths priociple ts 
J. (1958) S.C.R. 828 : (1958) S.C.J. 217- 
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that when a servant has right to a POSt °r 
to a rank either under the terms of ine 
contract of employment, express or im 
plied, or under the rules go\-eming me 
wnditions of his service, the termination 
of the service of such a semnt or the 
reduction to a lower post is by itself ma 
prima facie a pjnishment, for it operates 
as a forfeiture of his right to hold t^t post 
or that rank and to get the emoluments 
and other benefits attached thereto 
The passage m the judgment emphasised 
before us was 

“A reduction in rank likewise may be 
by way of punishment or it may be an 
innocuous thing If the Goacmmeot 
servant has a right to a particular rank, 
then the very reaction from that rank 
will operate as a penalty for he will 
then lose the emoluments and privileges 
of that rank If, however he has no 
right to the particular rank, his reduction 
from an officiating higher rank to his 
substantive lower rank will not ordi- 
narily be a punishment But the mere 
fact, that the servant has no title to the 
post or the rank and the Government 
has by contract, express or implied 
or under the rules, the right to reduce 
him to a low er post does not mean that 
an order of reduction of a servant to a 
lower post or rank cannot m any 
circumstances be a punishment The 
real test for determining whether the 
reduction in such cases is or is not by 
way of punishment is to find out if the 
order for the reduction also visits the 
servant with any penal consequences ” 


11971 


Article 311 f21 This was a clear case of 
m rank a, the reversion broagM 
down the appellant front a highcMo a 
lower post It did not merely affect his 
seniority or the stage at which he was in 
the time scale to which he belonged in 
the hierarchy of service j 

8 The decision in point really ts The 
Eigfi Court, Calcuttay Amal Kumar Roy, \ 
where the respondent, a Munsif, was 
excluded by the High Court from consi- 
deration for the post of a Subordinate 
Judge for a year thereby depriving him 
eight places m the cadre of SjibordiMte 
Judges when he was appointed an Addi- 
tional Subordinate Judge The respon- 
dent’s contention was that such an exciu ^ 
Sion amounted to withholding of promo- 
tion or reduction in rank The first pwt 
of the contention was rejected on tne 
ground that he had no right to promotion 
and the second on the ground that depriva- 
tion of eight pl-cesm seniority mtbesame 

rank did not constitute reduction in raaK 

This decision was followed m Srim o 
Srrtastara v Korth Eastern 
where it was held that the removal of tb< 
appellants name from a provisiona 
panel of persons for consideration to 
higher posts did not attract Article 3ll 
(2) as It did not amount to reduction « 
rank The Court held that the MpW 
Sion “ rank ” in Article 31 1 (2) had mfer 
ence to a person s classification and no 
his particular place in the same * 
the hierarchy of the service to which n 
belongs 


According to this decision reduction 
m rank withm the meaning of Article 31! 
(2) means reduction from a higher to a 
lower rank or post in the hierarchy of the 
«crvice to which a Government servant 
seeking protection of that Article belongs 
and not reduction in the same rank, e g 
losing places m seniority in the rank to 
which be belongs 

7. Shri Afadhav Laxman Vaikunthe v 
The Stale of M}sorc\ another decision 
relied on by Counsel was a case of a 
hlamlatdar, officiating as a District 
Deputy Collector His reversion from 
the officiating post to his permanent post 
was held to be punishment attracting 


9 It is thus clear that reduction m r^l 
within the meaning of Article 311 1 J 
as the expression itself suggests mew 
i^uction from a higher to a lovrer ran. 
or post and not merely losing 
the nuJe or cadre to which the Govern 
meat servant belongs and consequenuj 
his seniority within such cadre or 
This would be so, even if as a result oi m 
Government’s action he loses a hJgn 
salary or his chances of promoUon 
higher post are reduced For su^ acho 
the remedy would be under ^ 
governing the service and noj 
Article 311 (2) as such action do«nc 
amount to Auction m,*ank as 
stood for the purposes o f Article 3U U 

1 (1963) 1SCR.437 .,q7 

2. (196Q3SCR,61 (1967) 1 S CJ 7S7 


1 <l?63TSCJt. 8S6 (19651 SCJ 134 
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10. Counsel for the respondent, however, 
3^uea that there were other decisions 
which have held otherwise and assisted 
him. p. c. Wadhwa v. Union of India\ 
was one such decision which, he thought, 
' assisted him. In that case, the appellant 
was officiating in the senior time-scale 
and was posted at Ferozepore as an Addi- 
tional Superintendent of Police. In July, 
1958, he was reverted to his subkantive 
post. The reason for the reversion was 
that he was tried as a Superintendent of 
Police and was found to be immature. 
The record showed that the reversion was 
not due to the return of the permanent 
incumbent from leave or deputation or 
for any other administrative reason and 
other officers junior to him continued in 
the senior time-scale while he was reverted. 
The record also revealed that an enquiry 
was not resorted to only for the reason 
that it would fake a long time. Hrs 
contention in these circumstances was .that 
his reversion amounted to reduction in 
rank. That was accepted because it 
would seem from the facts that the rever- 
sion was from semor time-scale to junior 
time-scale of the service Though both 
the posts were cadre posts in the Police 
Service, the reversion was from the post 
of the Additional Superintendent of 
Police to one of Assistant Superintendent 
of Police, the former obviously being a 
post higher than the latter. Although 
both the posts were in the same cadre, 
promotion from the junior to the senior 
time-scale was by seniority. It is clear, 
therefore, that appointment of one in the 
junior time-scale to a post m the senior 
time-scale was promotion, and therefore, 
appointment to a higher post. Such is 
not, however, the position in the instant 
case. 

11. Dubesh Chandra pas v. Union of 
f/id/a", was another decision relied upon 
by Mr. Nag. The appellant there was 
the Chief Secretary of Assam and a 
member of the Indian Civil Service. He 
\vas appointed as Secretary m the Union 
Government, a tenure post, the tenure 
period of which was to expire in July, 1969. 

In September, 1966, he was asked to 
choose between reversion to the service 
of his parent State or compulsory retire- 


ment. , He complained against the order 
® petition contending that the 
order was a stigma and amounted to 
reduction m rank, which, therefore, could 
not be passed without undergoing the 
procedure laid down in Article 311 (2). 
His appointment as the Secretary at the 
Centre was not by way of deputation 
but was by way of appointment to a 
tenure post. This Court held, on an 
examination of the rules, that cadres for 
the Indian Administrative Services were 
to be found m the States only, that there 
were no cadres in the Government of 
India, that a few of them were, however, 
intended to serve at the Centre and when 
they did so, they enjoyed better emolu- 
ments and better status. Such an appoint- 
ment, the Court held, meant promotion to 
a higher post. In the circumstances, 
the order amounted to the appellant’s 
reduction from a higher to a lesser rank. 
This, again, was a case where the Govern- 
ment servant was reverted' from a post 
higher than the post of the Chief Secre- 
tary, Assam, and not a reduction in the 
same time-scale post or deprivation of 
places in the same time-scale post thereby 
adversely affecting his seniority therein or 
chances of promotion. 

12. The decision of the High Court of 
Orissa in Rupnarain Singh v. State of 
Orissfl*, would apparently assist the res- 
pondent, for the impugned order there was 
similar to the one in theinstant case. That 
order directed that the petitioner, who was 
then serving as a forester, be reduced to 
the lowest scale of Rs 50 in the scale of 
pay of Rs. 50—2—70 fixed for the fore- 
sters. The High Court upheld the con- 
tentions of the petitioner, viz., (1) that 
the order was punishment, and (2) that 
it amounted to reduction in rank within, 
the meaning of section 240 (3) of the 1935 
Act and Article 311 (2). These conclu- 
sions were reached on two premises. 

The first was that .rule 2 of the Bihar and 
Orissa Subordinate Services Discipline and 
Appeal Rules m clause (in) provided, 
amongst others, the punishment of ‘ re- 
duction to a lower post or time scale or to 
a lower stage m the time-scale Follow- 
ing the decision in Afzalur Rahman v. 
Emperor\ where the Court had observed 


1. (1964) 4 S C.R. 598. 

2. (1970) 1 S C.J. 16: (1970) 1 S.G.R. VO : 

A.I.R. 1970 S.C. 77. . - 


2 a94^F^CR?'^943)’F.L.J.7; (1943) 2 
62: AJ.R, 1943 F.a 18. 
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that in construing section 240 of the 1935 
Act, the longstanding service practice 
based on statutory rules in force long 
before the passing of the 1935 Act, and 
•which \sere contiiraed m force by that 
Act should be considered, the High Court 
held that the expression “ reduction la 
rank’ m section 240 (3) must also include 
reduction to a lower stage in the time> 
scale as rule 2 («/) had treated reduction 
to a lower post and *' reduction to a 
lower stage m the time scale ‘ as one kind 
of pumshment Such a reasoning does 
not apply to the present case because 
rule 16 1 of the Punjab Police Rules, 
makes a clear distinction between 
“reduction and stoppage of incrementor 
forfeiture of approxed service for incre^ 
ment, the two being distinct and separate 
punishments permissible under that rate 
The second premise upon which the High 
Court reached the said conclusions rested 
on the obsetx’ations in Dhingra s case\ 
wherein this Court Laid down the cntenon 
to judge whether an order is a punishment 
or not by observing that it would be 
if the Older entailed or pro* 
vided for forfeiture of pay or allowances 
or loss of seniority in his substantive rank 
or stoppage or postponement of his 
future chances of promotion The pas- 
sagerelted on by the High Court laid 
down determination for treating an order 
^one of punishment and not a test for 
TOUCtioD m rank As already stated in 
^flingra j cajci the impugned order was 
held to be one of reduction in rank because 
rae appellant there was reduced from 
Class II to Class III service i e , from a 
higher to a lower post the time scales of 
thetwopostsbcingdiffercnt Thercduc- 
tjon of rank w as held not to be a punish' 
ment because the appellant was not entitl- 
edto the betterpostwherem he was merely 
officiating and therefore did not visit him 
with any evil consequences The observa- 
UoM re ,ed on by the High Court thus 
relied to the question whether the im 
order was one of punishment and 
whether it amounted to 

n^pposite The basis for the second 
prmise of the High Court, therefore •was 


13 The aforesaid analysis of the dech 
sions leads uS to the conclusion that the 
expression “ reduction m rank ’’ m Article 
311 (2') has to be construed according to 
the well established meaning it has acqiur 
ed, as m the case of the other two expres* 
sioos, namely, ‘ dismissal ’ and ‘ removal ’ 
m that Article under the vanous service 
rules and the provisions m that regard 
in the Constitution Acts of 1915 and 
1935 The expression “reduction in 
rank” m the Article, therefore, means 
reductionfrom a higher to alowerrankor 
post when imposed as a penalty Theit- 
fore, an order forfeiting the past service 
which has earned a Government 
servant increments in the post or rank he 
holds, howsoever adverse it is to him 
affecting hts seniority within the rank to 
which he belongs or his future chances of 
promotion does not attract the Article 
His remedy, therefore, is confined to the 
rules of service governing his post In 
o\iiVicw,ntilhet ParshotamLal Dhtnsras 
case\noiJiupnaratn Smgh s case*, assists 
the respondent, as the first does not lay 
dovm what be contended and the second 
was not correctly decided 

14 The result is that the States appeal 
succeeds and must be allowed Con« 
quently, the respondents suit has to be 
dismiss^ In the circumstances of tic 
case, however, there will be no order as 
to costs 

VJC. Appeal allovei 


I (1958) S CJU 828 (I9S«) S CJ 217 
2. AJ.R, 1959 Onaa 167 


4 (1958) SCR 828 (1951) SC.217. 
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the supreme court of INDIA. 

(Original Jurisdiction.) 

Present:— M. Hidajatullah, C.J., S.M- 
Stkn, G.K. Milter, AM. Ray and P.Jagan- 
mahan Reddy, JJ. 

Prabfiakaf Yeshwant JosM and others 

- Petitioners* 

v. ' . - 

The State of Maharashtra and others 

^ ' Responderds. 

Civil services — Rules framed under the resolution 
of the Government of Bombay in the Public 
Works Department dated QQlh April, 1960, 
rule 7 — Maharashtra Service of Engineers — 
Promotion to the pwst of officiating Executive 
Engineers — 7 years service required to entitle 
person in class 11 for promotion, if should be 
permanent service ■ — Resolution of the Govern- 
ment dated nyrd February, 1967, directing 
employees from the erstwhile State of Hyderabad 
as having been appointed in the reorganised 
Bo mbay State as temporay Deputy Engineers 
ivilh effect from ^tst March, 1937 only for the 
purpose affixation of their seniority in the grade 
of Deputy Engineers and for promotion to higher 
posts — Validity — Promotion on the basis of 
seniority-cum-meni-^Rights of senior officers. 

The petitioners challenged the orders of 
the State of Maharashtra promoting the 
respondents to the posts of ofBciating 
Executive Engineer in the Maharashtra 
service of engineers, ignoring their claims. 
The petitioners were directly recruited 
as Deputy Engineers. The respondents 
were formerly in the service of different 
States and were allotted to the State of 
Bombay under the States Reorganisation 
Act. The petitioners’ case was that 
tmder tire ndes in force, the respondents 
who were in the substantive rank of 
overseers were only officiating Deputy 
Engineers and that as they did not belong 
to the cadre of Deputy Engineers tircy 
were not entitled to promotion inasmuch 
as they had to put in, after confirmation 
as Deputy Engineers, 7 years of actaal 
service before being eligible for promotion. 
On the other hand, the petitioners were 
direct recruits and were entitled to pro- 
motion after 7 years of service from the 

. *W. Ps. Nos. 112 to 114 of 1968. 

September, 1969. 

s 01—38 


date of appointment. The petitioners 
iurther contended that in the case of 
^ployees from the erstwhile State of 
Hyderabad the Government, contrary 
to the rules relating to promotion, by a 
resolution dated 23rd February, 1967 
directed ffiem to be treated as having 
been appointed in the reorganised Bombay 
Stete as temporary Deputy Engineers 
with effect from 31st March, 1937 only 
for the purpose of &atfon of their seniority 
m the grade of Deputy Engineers and for 
promotion to higher posts. By so direct- 
ing the Government conferred, in an 
arbitrary manner, an advantage on the 
said ^pendents to the detriment of the 
petitioners, ‘ 

Held, rejecting the contentions of the 
petitioners, (i) it could not be said that a 
promotee officiating Deputy Engineer 
Glass II, was not entitled to be considered 
for promotion under rule 7 to the post 
of an officiating Executive Engineer 
unless he had put in 7 years of service from 
the date of confirmation. There -was no 
impediment to a Deputy Engineer with 
7 years’ service, whetlier officiating, 
temporary or permanent, to entitle him 
for promotion as an Executive Engineer, 

[Paras. 10, la.j 

(u) The respondents who were from the 
ex-Hyderabad State rvere in fact selected 
by the Hyderabad Public Service Com- 
mission as Assistant Engineers and would 
have been appointed as such but for the 
States Reorganisation Act. Thus the 
claims of these respondents arose carh'er 
than the appointments of tlie petitioners 
and the Government was entitled to con- 
sider these claims and to give redress. 

It -was open to the Government to which . 
they were allotted to take into considera- 
tion the fact that diey rvould have been 
appointed in the erstwhile State from a 
particular date, to treat them as such and 
to equate their posts ivhich they ivould 
have held. In these circumstances, 
there was no statutory bar or rule which 
prohibited the Government from deeming 
their appointment as from 3rst March, 
1937, for the limited purpose of seniority 
and promotion. [Paras. 13, 14.] 

{ill) Apart from these there was another 
formidable obstacle in the way of tlic 
petitioners and it was that for promotion 
to the post of officiating Executive 
Engineers, they should be put on the 
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select list by a committee of the Chief 
■Engineers ^Vhen promotions svere made 
on the basis of senionty-cam merit, all 
that could be required is that persons 
entitled to promotion should be considered 
and if having b*^n considered they have 
been left out, they would have no rlaim 
to promotion as a matter of right 

{Para 15] 

Petition under Articlf 32 of the Constitu- 
tion of India for enforcement of the 
Fundamental Rights 

S V GupU Senior Advocate (Af J Ram, 
Advocate and 5 Agamala Advocate of 
M[j Gagrat & Co , with him), for 
Petitioners 


M C Chagla, Senior Advocate (G L Smghi 
and S P Piayoi Advocates, with him), 
for Respondent No i * 

S Mohan KumaTamangalam Senior Advo- 
cate (Z)r rs Chtile SP/ Prasad and 
RB Dalar Advocates, with him), 
for Respondents Nos 2, 4, 6 to 23, 25, 27 
to 30 and 32 to 34 

Respondent No 3 m person 


TTie Judgment of the Court was delivered 
by 

Jaganmohan Reddy, J — ^The three peti- 
tioners by these petitions under Anicle 32 
of the Constitution have challenged the 
promition by the first respondent who. 
Ignoring the claims of th< petitioners, have 
promoted respondents 2 to 5 and other 
persons similarly situated to the post of 
ofB^tmg Executive Engineers contrary 
to me pnnciples of natural justice and m 

violation o‘'i\nicles 14 and i6oftheGc»n- 

«itution All the three petitioners were 
direaly recruited by the Public Service 
^mssion as Deputy Engineers in the 
Bombay Sc-vice of Engineers Class II 
now known as Maharashtra Service of 
lOpondcnt 

Ii Respon- 

to the eittwhifc 
rf Eomboy nspood-nK 3 and 4 

M nhilc respondentNo 5 to the forma- 
State ofMa^ja Piadesh, and wot 
allooatrf to the Slate of Bombay nnda the 
Stata m)rgan,sat,on UkcmJ the otha 
respondents vslio were formerly m the 
sewicc of different States referred to 
^•c.nov/Mong to thq Maharashtra 
Service of Engineers 


2 The petitioners’ case is that imder th 
rules in force the respondents who were u 
the substantive rank of oveneers wer 
only ofRciatmg Deputy Engineers ant 
that as they did not belong to the cadn 
of Deputy Engineers they were not cn 
titled to promotion insasmuch as they hat 
to put in after confirmation as D^utj 
Engineers 7 years of actual service befon 
being eligible for promotion as ofEciatin] 
Executive Engineers On the other hand 
the petitioners were direct recruits anc 
were entitled to promotion after 7 yean 0 
service from the date of appointment, a 
their subsequent confirmation rebtec 
back to that date It is contended thai 
the first respondent, contrary to thes< 
rules, appointed respondents 2 to 31 a 
officiating Executive Engineers before tnej 
had completed 7 years of actual service 
after the date of confirmation and parti 
cularly m the case of employees from thf 
erstwhile State of Hyderabad it had, con 
irary to the rules rebting to promotion, 
by a resolution dated the 2301 February, 
1^7, directed respondents 3, 4,6te 14 to 
be treated as having been appointed m t&e 
reorganised Bombay State as temporary 
Deputy Engmeets with effect Crora 3t*t 
March, 1937, only for the purpose ol 
fixation of their semonty in the grade ol 
Deputy Engineers and for promotion to 
higher posts By so directing, respondent 
No I conferred, m an arbitrary manner, 
an advantage on the said respondents to 
the detriment of the petitioners while, as a 
matter of fact, those respondents had not 
completed either 7 years of actual service 
after confirmation as required by the rufcs 
nor did they have even 7 years’ service as 
officiating Deputy Engineers on the date 
of promotion as olficiatmg Executive 
Engineers 

3 In order to understand the contentions 
urged on behalf of the petitioners it will 
be necessary to state briefly the history of 
the service and the several resolutions 
which are applicable to them in respect of 
recruitment as well as seniority The 
Bombay and subsequently the Maha- 
rashtra service of Engineers consists of 
Oass I and Class II (Deputy Engineers) 
They were initially governed by ruw 
framed under the resolutions of the 
Government in the Public ^Vorks Depart- 
ment dated the 22nd Marcli, 1937 The 
rocxuitment to these services both in Class 
I and Class II was partly by direct recruit 
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meat and partly by promotion from 
amongst tlie members of the lower cadres. 

1939 further iniles were made to regu- 
mte the method of recruitment to the 
State services. Under these rules recruit- 
ment to the Bombay Service of 
Engineers Glass I was to be from two 
sources, (i) by nomination under rule 3 
by virtue of the guarantee given to the 
Engineering College of Poona and (2) by 
■promotion from the existing Bombay 
Service of Engineers (since discontinued) 
or from the Bombay Service of Engineers 
Glass II. The recruitment to the Bombay 
-Service of Engineers Glass II under the 
rules of 1939 rvas also to be similarly from 
two sources, (1) by nomination imder 
rule 1 1 in accordance with tire guarantee 
to the Royal College of Poona (which was 
\vitlrdrawn in 1947), and (a) by promo- 
tion from (a) Bombay Subordinate 
Engineers Service, (b) permanent and 
temporary supervisors, and (c) temporary 
Engineers appointed on annual sanction. 
These rules however did not specify the 
principles upon rvhich the seniority of 
the direct recruits and the promotee 
officers was to be determined. The 
Government of Bombay accordingly by a 
resolution dated 21st November, 1941 
laid doivn the foUoiving principles to be 
applicable to direct lecruits and promoted 
ofircers in the provincial seiwice except the 
Bombay Service of Engineers Glass I: 

“ (i) In the case of direct recruits 
appointed directly on probation, 
the seniority should be determined 
with reference to the date of their 
appointment on probation ; 

(a) In the case of officers promoted to 
substantive vacancies theseniorityshould 
be determined with reference to the 
date of their promotion to the subs- 
tantive vacancies provided tlrere h^ 
been no break in service prior to their 
confirmation in those vacancies.” 

It may here be stated that the Bombay 
Government had appointed a committee 
known as Gurjar Committee to examine 
whetlier Class I and Class II cadres in 
the said services should be continued or 
whether tlrey should be combined into 
one class and what should be the ratio 
between the direct recruits and the depart- 
mental promotecs to the said service. T!ie 
Committee made \ its recommendations 


1951- ^ The Government after due 
consideration of the recommendations and 
the earlier rules regulating the condition 
of service in the Bombay Service of 
Engineers passed a resolution dated 2gth 
-April, igSo, setting down the principles 
for recruitment to the Bombay Service 
of Engineers Glass I and Glass II. Before 
this resolution, as we have noticed earlier, 
the Deputy Engineers Glass II service 
cadre consisted of (a) direct recruits to 
the Bombay Service of Engineers Glass II 
(d) Deputy Engineers confirmed from the 
subordinate services of Engineers, (c) 
temporary Deputy Engineers recruited 
by the Bombay Public Service Commis- 
sion, and (d) officiating Deputy Engineers 
and similar other categories. These four 
categories were being compiled into 2 
lists only, namely, (i) Bombay Service 
of Engineers Glass II cadi-e of permanent 
Deputy Engineers, and (2) the list of 
officiating Deputy Engineers. It also 
further continued the existing constitution 
of Class I and Class 11 Engineering 
Service. The appointments to be made 
were to be both by direct recruitment 
through the competitive examinations 
held by the Public Service Commission 
and by promotion, provided however 
tliat the ratio of appointments by 
nomination and by promotion shall 
as far as practicable by 75 : 25. The 
candidates appointed to eitlier of tlie 
two services by nomination had to be on 
probation for 24 years before being con- 
firmed provided further that an Assistant 
Engineer would be conEimcd as Execu- 
tive Engineer after nine years’ service 
unless the period is extended by tlic 
Government. The Deputy Engineers Per- 
manent in Glass II cadie had to put in at 
least 15 years of service in Class II in 
temporary and permanent capacities and 
must be officiating Executive Engineers 
at tlie time of tlicir absorption. 

4 . Tlie resolution of igGo provided that 
in future recruitment to Bombay Service 
of Engineers Class II cadre shall be made 
(t) by nomination of candidates recruited 
directly by a competitive examination 
held by tlic Commission, and (2) by pro- 
motion from tlic list of officiating Deputy 
Engineers. The direct recruitment of 
temporary Deputy Engineers ivas to 
cease and tlic officiating vacancies were 
to be filled from tlic ranks of subordinate 
service of Engineers for which purpose a 
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Statcwise select seniority bst of members 
of the subordinate service of Engineers 
cadre considered fit to hold sub-divisional 
charges was to be compiled and maintain- 
ed as on 30th June, each year On 29th 
July, 1963 the Government of Bombay 
further amended the rules prescribed in 
Government Resolution of 21st November, 
1941 for regulating the semonty of direct 
recruits and promoted officers In super- 
session of the previous rules it provided 
that the semonty of the direct recruits is 
to be determined according to the date 
of appointment on probation and of the 
promotees according to the date of pro- 
motion to officiate continuously irres- 
pective of whether the appointments 
are made in temporary or in permanent 
vacancies subject to the provisions con- 
tained therein 

5 In so far as promotion from lower to 
higher grade of post is concerned, the 
principle ofscniorit>-eum merit was always 
followed by the Government which subse- 
quently also formed tlie basis of the 
Government resolution dated tdth^cem- 
ber, 1930 which inter atia prescribed that 
no officer v\ho had positive qualification 
should be passed over b> an officer tumor 
to him unless the latter had in aihlition 
really etceptional ability or qualification 
This resolution liras passed after consulta- 
tion of the Bombay Public Service Com- 
mission and in supersession of the orders 
of the previous resolutions dated 22nd 
May 1944 23rd March 1945 and the 
18th Mardi 19^7 Thereafter ' by 
another resolution dated 4th Manih, 1957 
the principle for the preparation and 
maintenance of a scl-ct list of Deputy 
Engineers who v\ere considered fit for 
promotion as Executive Enginccra was 
formulated Acco-dmg to this resolution, 
a committee consuting of 3 Chief 
Engineers und'^- the Chairmanship of the 
senior Chief Engincc- was to review in 
December each >ear the claim of office 
in the Bombay Service of Engineers 
II for promotion to the post of Executive 
Engineer This committee had to pre- 
pare a select list with due regard to the 
provisions of tlic Govemment resolution 
dated the lOth December, 1950 Like- 
wise the Govemment by a lesolutioa 
dated 20th August 1965 rcvnsing its tne- 
vnous resolution dated 24th August, 1954 
and t4th December 1959, formulated the 
pnncipks for preparation, mamtenanw 


and revision of a list of overseers fit for 
promotion as Deputy Engineers Under 
this resolution Statewisc list as on 1st 
April of every year of each of the cate- 
gories of ove rse e rs had to be made com- 
prising of (1) graduate overseers, {2) dipl> 
ma holder overseers (DCE — Poona) or 
equivalent, {3) subordinate overseers hold 
ing the diploma of the Osmama Umver 
sity, and (4) non-qualificd overseers 
The length of service required for ehgibi 
lity to promotion to the post of offiiciatmg 
D^uty Engineer in respect of the first 
cat^ory w’as 3 years, second category 
8 years, third category 10 j'ears includ 
ing past service as sub-overseers of those 
allocated from the ex Hyderabad State 
and fourth category 13 years 

6 We may now briefly state the difierent 
grades of service and the channels of 
promotion in the Engineering service of 
the Maharashtra State created as a 
consequence of the various rules At the 
apex of the service are the Chief Enmneers, 
Supenntcndmg Engineers and the &cci^ 
tne Engmeers who constitute Class I 
service The channels of promotion to 
the cadre of Executive Engineers is froffl 
two sources, (a) direct recruit to Oass 
1 — Assistant Engmec«, and (2) Deputy 
Engineers Class 11 The cadre of Dffuty 
Engineers Class 11 is constituted by direct 
recruits 75 per cent and promotees 25 
jicr cent The channels of promotion to 
the promotees Class II vierc from tempo- 
rary Engineers and from the subordinate 
service, namely, graduate engineers, now 
known as jumor engineers, diploid 
holder overseers and junior or non tech- 
nical overseers promoted from still lower 
ranks 

7 The case of the first respondent and 
the other respondents 11 that the 7 years 
qualifying service required for promotion 
of Officiating Executive Engineers « 
conUnuous officiating service as Deputy 
Engineer and not as contended by th® 
petitioners to be reckoned from the date of 
confirmation as Deputy Engineers It 
u contended first, tlmt the inteiprctation 
of rules 6, 7 and 8 of the i960 resoluUon 
docs Tiotexjaae lend itself to the mtC" 
pretabon su^ested by the pebtKaieo; 
secondly, that it ignores the sulsequ»t 
amendm^t effected by the 1963 Resolu- 
tion , thirdly, that for the puipesc of 
promotion the seniority which m relevant 



il] p. Y. josrn V. sfATE 6 f liAHAUASHTRA (jaganmohon Reddy, /.). 351 


is not the. seniority in the department but 
the seniority in the select list to be 
prepared in accordance with the resolu- 
tion of 1957 in which the petitioners could 
not and did not find a place during the 
relevant period, fourthly, the basis of 
promotion being seniority-cam-merit the 
petitioners who had at no time complained 
that their names were not considered 
cannot complain of a violation of Article 
14 or Article 16, nor could a wit of 
mandamus lie in such circumstances; and 
fifthly, that the resolutions to which 
references have been made and which are 
relied upon by the petitioners are not made 
either under Article 309 or any other 
provision of law but are merely executive 
instructions which the Government would 
be entitled to issue in the absence of rules 
which have statutory binding force. In 
so far as respondents who are allotted 
from Hyderabad service are concerned, it 
is contended that they were all selected 
by the Hyderabad Public Service Com- 
mission in Jime, 1956, and would have been 
appointed as Assistant Engineers in that 
State in a few months had not the States 
reorganisation taken place. In view of 
the fact that they had been selected by the 
predecessor State and also the successor 
State it was open to the Government to 
make the appointment of the respondents 
having regard to the various provisions 
of the State Reorganisation Act, and 
accordingly the Government directed that 
their appointments be treated as tempo- 
rary Deputy Engineers effective from 
31st March, 1957, for the pinpose of 
seniority and promotion. What in fact 
the Government has done is to recognise 
the just claims of those ^vho had already 
been selected for class I posts in the 
Hyderabad State \\diich posts have been 
equated with the post of Deputy Engineers 
in the Bombay State while arriving at the 
equation envisaged under the States 
Reorganisation Act and under the allotted 
GJovemment Service Rules of 1957 - 
fact the claim of the respondents %vas 'that 
the Assistant Engineers of Glass I of the 
Hyderabad State should be equated with 
the posts of Assistant Engineers Glass I 
of the Bombay State. 

8 . Shri Gupte, learned Counsel for the 
petitioners however contencE that all the 
respondents from the ershvhile Hyderabad 
State were allotted to the Bombay State 
as overseers which posts they were holding 


substantively on and after ist November, 
1956* They were thereafter promoted as 
officiating Deputy Engineeis between 
1958 and 1963 and were not confirmed in 
their respective posts on the date \vhen 
they were appointed officiating Executive 
Engineers. 'Ihe learned Advocate further 
contends that these persons were in fact 
not appointed as Assistant Engineers in 
the ersUvhile Hyderabad State though 
they might have been selected by the 
Hyderabad^ Public Service Commission 
and that in any case as the Bombay 
Public Service Commission did not select 
them they could not be classified in the 
category of temporary Deputy Engineers 
selected by the Bombay Public Scivice 
Commission. Apart from this category, 
there are respondents ivho irere appointed 
as officiating Deputy Engineers before 
the reorganisation on ist November, 
1956 and were confirmed only after the 
petitioners were directly appointed. Hie 
first petitioner was appointed on gth 
June, 1959, the second petitioner on 11 th 
June, 1959 and the third petitioner on 
1 2th June, 1959. Hiough the petitioners 
were confiimed 2 years thereafter, namely, 
on 9th June, 1961, 24th June, 1961 and 
the 18th Jime, igGi respectively, nonethe- 
less for the purpose of seniority the dates on 
which they were first appointed in June 
1959, would be relevant dates because 
confirmation under the rules relates back 
to that date and therefore they would be 
senior to those respondents who were 
confirmed thereafter. Hierc are yet a 
few respondents who were promoted as 
officiating Deputy Engineers after the ist 
November, 1956, namely, those persons 
who were non-gazetted sub-divisional 
officers of the former State of Madhya 
Pradesh and the former State of Hydera- 
bad who rvere treated as Deputy Engineers 
from 1st November, 1936 and there were 
others -who rverc not so deemed but rscrc 
not confirmed as Deputy Engineers on the 
date when they rvere promoted as offici- 
ating Executive Engineers. Hie conten- 
tion of Shri Gupte in the main is that 
officiating Deputy Engineers could only 
be considered as promoted to the grade 
of Deputy Engineers on confirmation and 
therefore die 7 years qualifying service 
necessary for their being' promoted as 
officiating Executive En^ncers is to be 
reckoned from the date of tlicir confirma- 
tion as Deputy Engineers and since good 
many of them were confirmed after tlic 
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appointment of the petitioners and most 
of them tv ere not so confirmed even on the 
date of their promotion as Executive 
Engineers imder the rules they would not 
be entitled to those promotions Shn 
Qiagla and Shn Kumaramangalam, on 
the other hand contend that the rules 
nowhere prohibit the promotion to Exe- 
cutive Engineers from officiating Deputy 
Engineers, nor is there anything to indi- 
cate either expressly or otherwise that 
the 7 ^-ears quahfj-mg service should be 
from the date of confirmation Ah that 
IS required is that a person in order to 
become ehgible for promotion as offici- 
atmg Deputy Engmeershouldbepromotcd 
as Deputy (Executive^ Engineer, that in 
either case he should have 7 years m that 
capacity whether as permanent Deputy 
Engmeer or rontinuously as an officiating 
Deputy Engineer and that he should be 
selected and put on a select list The res- 
pondents n IS contended, have fulfilled all 
these requirements The second reqion- 
dent who appeared in person has adopted 
these arguments of the learned Advocate 
for the respondents 

9 We may here read the relevant rules 
as set out in the respective resolutions 

“ 1957 iJafri— 


(i) Government should review m 
December each ^-ear the claims of all 
officers m the Bombay Service of 
Mginecrs, Cla.s II for promotion to 
the posts of Executive Engineers by 
settmg up a Committee consisting of 
^ three Chief Enguipers under the 
^mnanship of the Senior Ghief 
Engmw, which should draw up a 
select list of those considered by them 
suitable for promotion 


M The Oommittee should sctutimse 
the of each officer and prepare a 
select list with due icgard to the pn>v,_ 
_ «ons of Got eminent Rcsolnuon und 
Gof^ent Circnlai Mcmoiandum 
Miticul and Services Depattmeni 
^ItdtheiSthSSier, 

scletucd for inclusion in the select 
as hate pnt „ at Ieast“-S^ 
s^ce enclud™ u,e p„.od ofta^, 
Penod otprobaS 
in^e grade of Deputy Engineer The 
officeis dtonld also possess the ueeessasv 
petsonaht), initiative, snengSrf- 


[iW 


character, fitness to assume independent 
re^xinsibihtjf and capacitv for outdoor 
as well as office wort No officer 
should be included m the select hst 
merely on the negative ground that he 
IS not manifestly unfit 

(3) The smiority of the officers on the 
select list should be detemuned by the 
date of entry of their names m the 
select list The seniority inter st of 
officers whose names are entered on the 
same day should be determined in 
accordance with their seniontv in the 
Class II cadre, unless m consultation 
wnth the Commission, it is decided to 
give an officer accelerated promotion 
on account of really exceptional ability 
or qualification 


(4) The Committee should submit to 
Goveminent the select list forapproval 
m consultation with the Bombay Pubbe 
Service Commission ^Vhllc submit 
ting the list, the Gomttnttce should 
give full justification for supersession 
involved, if any, and full infonnation 
regarding qualifications and previous 
service of those recommended to be 
brought on the select list should be 
given 


’i960 Rules — 

* « * * 

• « * * 


( 6 ) (0 The number of posts to 6 c 
filled m the Bombay Service of 
Engineers, Class 1 by promotion of 
officers from the Bombay Servnee of 
Engineers, Class II shall be about 25 

percent of the total number of su^Jcnor 

posts, in the Bombay Service of 
Engineers Class I cadre , this percent- 
age should be aimed at for confinnanons 
made after ist Nov’cmber, 1936, subj«t 
of course to 11 Officers of the 

Tcquisite fitness and length of service 
bemg available 

(li) For absorption into Class I, * 
Qass II Officer must be m the per* 
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manent Bombay Service of Engineers, 
Glass II cadre, should have at least 
15 years service to his credit in Glass II 
in temporary and permanent capacities, 
should be holding an officiating 
divisional rank, at the time of such 
absorption. On such absorption, the 
Glass II Officer shall be confirmed 
as an Executive Engineer. 

(in) The seniority of the Glass II 
promotees shall be fixed below the 
bunch of Assistant Engineers, any one of 
whom is due for confirmation as Exe- 
cutive Engineer during that calendar 
year, provided that no Glass II pro- 
motee shall be placed senior to a direct 
recruit to Glass I Assistant Engineer who 
has been officiating as Executive 
Engineer from a date earlier than the 
Glass II promotee. In the latter case, 
the Glass II promotee, though holding 
a post and lien as a confirmed Execu- 
tive Engineer shall be shown both 
under permanent Engineers, and, also 
along with the direct recruited Class I 
Assistant Engineers with a suitable 
remark under the Permanent Executive 
Engineers list. This is also subject to 
further conditions as in paragraph 7 
below. 

7. (i) Since the percentages in the 
superior posts of direct Class I recruits 
and promotees from Class II is to be 
about 75 and 25, the number of pro- 
motions from Class II in any year 
would be about one third the number 
of direct recruited Assistant Engineers 
confirmed as Executive Engineers 
during that year. Recruitments in 
the past have, however, been erratic 
and insufficient even to the extent of 
there being no recruitments to Class I 
in certain years. In order to deal with 
such situations, the follo^ving rules 
shall be supplemental and exceptional 
to those in paragraph 6 above: — 

(it) As far as possible, promotions as 
officiating Executive Engineers shall 
be so made that the promotee, imder 
consideration from Glass II has to his 
credit at least 6 years longer service 
than a promotee tmder consideration 
from Glass I, subject, as far as practi- 
cable, to tlie condition that^ a Class I 
Officer shall not hold a divisional rank 
at less than 4, and a Class II Officer at 
less than 7 years service. 


Subject to availabilities, and, the above 
criteria, an attempt should be made to 
maintain the percentages, stated in 
paragraph 6 (i) above, between direct 
Glass I and promoted Glass II officers 
in the total of permanent plus officiating 
superior posts. 

(ill) In the interests of manning superior 
administrative ranks, it is considered 
necessary to have at least two confirma- 
tions to the Executive Engineers ranks 
every year. In years when this is not 
possible of achievement according to the 
percentages as per (i) above, tlie number 
of promotions from Class II may be 
increased to get the two confirmations, 
mentioned hereinabove. 

Per contra, there would be a reduction 
in the percentage promotions from 
Class II in the following yeais in order 
to work up to the overall percentages 
of about 75 to 25. 

(id) Confirmations, if any, made from 
the bunch of Temporary Executive 
Engineers, who have, at present lien 
on no cadre, shall be counted against 
the 25 per cent, meant for the non- 
direct recruits to Bombay Service of 
Engineeis, Class I. 

8. (i) The Sub-Divisional posts in the 
Department are, at present, manned 
by direct recruits to Bombay Service of 
Engineers, Class II cadre. Deputy 
Engineers confirmed from suboidmate 
Service of Engineers, the temporary 
Deputy Engineers recruited by the 
Bombay Public Service Commission, 
officiating Deputy Engineers and similar 
other categories. These various cate- 
gories are being compiled into two 
lists only, viz., Bombay Service of 
Engineers, Class II cadre of permanent 
Deputy Engineers and a list of officia- 
ting Deputy Engineers. Tlie future 
recruitments to Bombay Service of 
Engineers, Class II cadre shall be 
made by nomination of candidates 
recruited direct by competitive exami- 
nation, held by the Commission, and, 
by promotions from the list of officia- 
ting Deputy Engineers. The number 
of such promotions shall be about one- 
tliird the number of direct recruits 
appointed in tliat year. 

(«) All direct recruitment of temporary 
Deputy Enginccix having been stopped, 
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further ofGciatmg vacancies will be 
manned from the ranks of the Subordi- 
nate Service of Engineers For this 
purpose, a Statewise Select Seniority 
list will be maintained of membem of 
the Subordinate Service of Engineers 
cadre, considered fit to hold sub-dm- 
sional charges This list shall be ami- 
piled as on 30th June each year 

For inclusion in this list a graduate 
shall have to his credit not less than 3, 
a diploma holder not less than 8, and, 
a non-quahfied person not less than 13 
years service as overseer 

For confirmation as a Dcputv Engineer 
the Officer would be expected to have 
put m not less than 3 jears’ service as 
Officiating Deputy ^gmccr 

(ill) The probationers recruited directly 
to in the Bombay Service of Enemeers, 
Class n cadre in any year shall, in a 
bunch, be placed senior to promotees 
confirmed during that year 

“1963 iJuhr— 

(d) The seniority of direct recruits 
and promoted officers m the State 
services should be determined accord- 
ing to the date of appointment on 
probation in the case of direct recruits 
***** •and according to the 
date of promotion to officiate continu- 
ously in the case of these appointed by 
promotion, irrespective of whether the 
appomtments are made m temporary 
or in permanent vacancies, subject to 
the provisions of the following clauses 


(B) A list of services in respect of which 
special orders for fixation of seiuonty 
are in force and to which these orders 
will not apply will be issued m due 
course 

10 It would be apparent from the loii 
rules that they merely provide for ^ 
turn of seniority of the direct recruits 
and officers promoted to the substan- 
tive vacancies but have nothmg to do 
with the qualifications required for 
promohon to the next hi^er rahk 
Kuk 6 of i960 deals with i po,!. 
Clauses 1, a and J of this rule prowdc 


twi 

(1) that as per cent posts in Qass I are 
to be fiU^ up by promotees, (2) that 
for absorption into Class I, n 

Officer must have (a) permanent service 
in Glass II cadre, {b) have 15 jears of 
service in Class II in temporary and per 
manent capacities and (c) that he must 
be holding an officiating divisional rank 
at the time of such absorption Clause 
3 deals with inter se seniority between the 
Assistant Engineers and Class II pro- 
motees to the post of Executive Engmeen 
The absorption referred to in rule 6 is a 
permanent absorption because clause 2 
provides that on such absorption the 
Glass 11 officers shall be confirmed as 
Executive Pngineers Clause 6 gives no 
indication that Glass II officers whether 
direct recruits or promotees carmot be 
promoted as officiating Executive Engi 
neers That is dealt with by clause 2 of 
rule 7 which provides that Class II 
officers should have as far as possible at 
least 6 years longer service than the pro- 
motec under consideration from Class I, 
nz , Assistant Engineers, and further that 
he should at least have seven years 
service Even this rule does not indicate 
that the qualifying service of either of 
six yean or of 7 years specified in the 
rule "has to "be permanent service In 
clause (it) of rule 6 it is provided that 15 
}cars of service in Class 11 for absorption 
as Executive Engineer can be in tem 
porary or pemunent capacities There 1* 
nothing m rule (t«) to miUtate against 
the interpretation that the service specified 
there can be the total service of any des- 
cription whetlw provisional, temporary 
or permanent If promotion from Class 
II as oiBuatmg Executive Engmcer can 
only be made after 7 years of permanent 
service, then there would be no meaning 
in including the temporary service m 
Qass II for the purpose of absorption as 
Executive Engmcer Even rule 8 upon 
vduch Shn Gupte has laid great emph^** 
in support of his contention, docs not, w 
our view, justify an interpretation that 
the 7 years’ service required to enodc 
persons in Class II for promotion as ^ 
officiating Executive Engineer should b* 
permanent service m II Shn 

Gupte however rebed on the requirement 
in clause (li) of rule 8 that the reertn^* 
meat to wmbay Service of Engineers, 
Glass II cadre shall in so lar as promot^ 
are concerned be ^ promotion from the 
hst of officiating Deputy Engineers 
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Relying on this rule the learned Advo- 
cate contends that for promotion as 
Deputy Engineer Glass II he must be on 
the list of officiating Deputy Engineers 
before he is entitled to promotion as 
Deputy Engineer Class II and be con- 
firmed in that post after satisfying the 
requirements of 3 years’ service as officiat- 
ing Deputy Engineer. Until he is so 
confirmed, he will not be considered to 
have been promoted as Deputy Engineer 
or to belong to Glass II service for pro- 
motion as officiating Executive Engineer 
as required under clause (it) of rule 7. 
As we have seen earlier, clause (»') of 
rule 7 does not use the ivord ‘belong’ but 
requires only that the person under con- 
sideration for promotion should be from 
Glass II service. To be in Glass II 
service the Deputy Engineer promoted 
from subordinate service has to put in at 
least 3 years of service as officiating 
Deputy Engineer before being confirmed 
and therafter he can when he is promoted 
to the next higher rank be confirmed as 
Executive Engineer if he has put in 15 
years in Glass II service in temporary or 
permanent capacities and is holding an 
officiating divisional rank, namely of an 
Executive Engineer. If temporary service 
can be taken into account for confirma- 
tion as an Executive Engineer, so can 
officiating service, and if officiating service 
can be taken into consideration, there is 
no impediment to a Deputy Engineer 
with 7 years’ service whether officiating, 
temporary or permanent to entitle him 
for promotion as an Executive Engineer. 

11 . The list that is referred to in clause 
(r) of rule 8 must be read witli the further 
provision in that rule that for inclusion 
in tirat list of persons a graduate shall 
have to his crdit not less than 3, a diploma 
holder not less than 8 and a non-qualified 
person not less than 13 years of service as 
overseers. In our vieiv it is the list of 
such persons that is referred to in clause 
(«) of rule 8 and not that there should be 
a list of persons actually officiating as 
engineers for further promotion to the 
same post rvhich will have little meaning, 
for there cannot be a promotion of a 
person in the same cadre of service who is 
already promoted whctlicr as an officiating 
or temporaiy or permanent incum^nt. 

If clause (i) of rule 8 provides that Gl^s 
II cadre shall be recruited by competitive 
examination, the promotccs also are 

s c 1—39 


promoted from the list of persons consi- 
dered fit to hold sub-divisional charge, z.e., 
posts of Deputy Engineers. If m the case 
of direct recruits the appointment is 
without reference to confirmation, it can- 
not be any different in the case of pro- 
motees. 

12 . We cannot, therefore, accept the 
contention of Shri Gupte that a promotee 
officiating Deputy Engineer Glass II is 
not entitled to be considered for promo- 
tion under rule 7 to the post of an officiat- 
ing Executive Engineer unless he has put 
in 7 years of service from tlie date of 
confirmation. On the other hand, the 
subsequent resolution of the Government 
of ig% makes it abundantly clear that 
the seniority of promotees should be 
considered as from the date of promotion 
to officiate continuously irrespective of 
whether the appointments are made in 
temporary or permanent vacancies. It 
is no doubt submitted that this does not 
have the force of rules and cannot there- 
fore have the effect of amending the 
rules of i960. As we have already held 
on an interpretation of the rules of 1960 
that they do not support the contention 
of the petitioners, the question whether 
the resolution has the force of rules may 
not be relevant in this context but none- 
theless in our view, there is force in the 
contention of Shri Kumaramangalam, 
learned Advocate for the respondents, 
that even the i960 rules have no statutory 
force and are no better than the executive 
instructions issued from time to time by 
means of resolutions. It may be obser- 
ved that the rules referred to are part of 
the resolution of i960. The resolution 
itself lays down the principles and in the 
end formulates those principles in terms 
of rules, which however are not purported 
to be made imder any provision of law or 
even under Article 309. There also is 
nothing to indicate that the procedure 
and formalities^ required for making rules 
have been gone through. 

13 . It is next contended that the persons 
from the Hyderabad sendee did not have 
7 years even as officiating Deputy 
Engineers but were only deemed to have 
been appointed as temporary' engineers 
as from 31st March, 1957. This conten-j 
tion also, in our view has no force bccauscj 
the respondents who i\crc from 
Hyderabad State were in fact selected byj 
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»Ji/» Hv^erabad Pubbc Service Gommis- formidable obstacle m the way of the 
i?on as SuMt Engmecn and would petitionei^ success and it is tot mdet 
haw bee^pomtcd Is such but for to the 1957 Resolution for promotion to dit 
States Reorg^isation Act which came post of officiating Execute ^gmeen, 
states November tQ«h6 they should be put on the select luq 

md dicy been appointed earlier, they by a committee of the Oiief 
i^uldSe^d to^ be equated with the to be prepared each year for that p^ 
^ts m Bombay In fact as the notifica When promotions are made on the 


all that can bq 


^n issued bv the Hyderabad Public of semonty^w merit, all that 

Comliission furnished by required is tot pcison, entitled to pro^ 


Mr Jmhi shows, the candidates who were motiOT should 

to be selected sverc required to serve many mg been considered they have been lelt 
StoSScIs of ’ Hyderabad State, out. toy would have no tom to pmmo- 
Hyderabad, proper or according to the non as a matter ^ 
allocationin to reorganised set up of the M>»rr v iyrd Afutood • X 

State if and when it tool place It was, so held Bachawat, J , speabng for t 


therefore, m the contemplation of the 
Public Service Commission that the 
State would be reorganised and the candi- 
dates selected may be required to ser\e 
m the reorgamsed State The alloca- 
tion of persons after the reorganisation 
from one State to the other was subject 
to the Reorganisation Act which dealt 
with matters pertaining to allocation, 
transfer, fixation of service conditions, 
seniority, etc The claims of the respon- 
dents who were allotted from the Hydera* 


Court observed at page « 

“Where the promotion is based on 
scnionty-eam merit the officer mu^t 
claim promotion as a matter of ri^^t 
by virtue of his seniority alone If he 
1$ found unfit to discharge me duti« 
of the higher post, he may Ik passed 
over and an officer jumor to him may 
be promoted ” 

u«.w «uvi T.V4V - 16 It IS howcvcf Stated that no l»t was 

bad State arose earlier than the appoint- made for 1966 which is the crucial 
meats of thepetitioncrs and the Govern- m so far as the petitioners are concJ iiCT 
meat of B^bay and subsequently the because their 7 yeirs would haw wen 
M^araahtra Government was entitled to completed in June, 1965 and *“ 1 ? , 
consider these claims and to gi\c redress have been entitled to be considered lo 
promotion m 1966 In 

14 It is again argued that if they had a contention the affidavit on be^lf 0* ® 

claim imdcr the States Reorganisation respondents shows that the select “st 
Act, they should have been treated as the Deputy Engineers fit for promoti 
Deputy Engineers from tst November, to the post of Executive 
1956 and not from 31st March, 1957 Class I was prepared for the year 19^ 
and therefore they could not be const- and 1965 according to the principto an 
dered as having been dealt with under the rules laid down in the resolutions 01 14 
IStates Rorganisation Act We arc un- December, 1957 and 29th Apnh 
[able to accept the force of this aigument None of the petitioners, it is .. 

[because it was open to the Government included in the select bst for 
[of the State to vshich they were allotted 1965 because not only did any 01 m 
to take into consideration the fact that not have the requisite seven ywrs 
[they would have been appointed m the as Deputy Engineer at the 
[erstwhile State from a particular date, but they were also not entitle 
to treat them as such and to equate their included because of the classa of 
posts which they would have held In mcndation earned by them during 
[these circumstances there is no statutory relevant period The petitioners nowo 
bar or rule which p ohibits the Govern- denied in their rejoinder that the i 
ment of Maharashtra from deeming ihcir were prepared keeping in view the 
appointment as from 31st March, 1957 laid down by the rules, but m ourinw 
for the limited purpose of seniority and it is significant that the> did 
promotion the required length of servic e m C 

IlS Apart f om tliese contentions | (i96S)2 SCI 713 (1?6S) 3SCR 363 
jit appears to us that there is anotlier AlR-'l96SSC 1113 



m/s. MUIISHILAL BENIRAM JAIN GLA^.? WORKS V, S.P. SINGH. 


iq 


3 Q 7 


for them to be entitled to promotion when 
the respondents were included in the list 
and promoted as such they cannot chal- 
lenge the appointments made as being 
in violation of Article 14 or Article 16. 

17. In the result these petitions merit 
dismissal and are accordingly dismissed* 

V.K. Petitions dismissed- 


(G) Uttar Pradesh' Industrial Disputes Act 
(ZZF/// 0/1947), as amended by Act (/ of 
1957) j section G-A~^ Award” — Meaning of 
-—Should be liberally construed — Includes with- 
in its fold award of an adjudicator under U.P. 
Industrial Disputes Act. \Para. 13.] 

(D) General Clauses Act {X of iQq’j), section 6 
— Scope and applicability. 


THE SUPREME COURT OF INDIA. 

(Civil Appellate Jmisdiction.) 

Present: — V. Ramaswamiandl.D. Dua,JJ. 

M/s. Munshilal Beniram Jain Glass 
Works, Firozabad, Uttar Pradesh 

... Appellant*' 

V. 

Shri S. P. Singh, Assistant Labour Com- 
missioner and Adjndicator, Uttar Pradesh, 
Eanpnr and others, etc. . . Respondents. 

(A) Uttar Pradesh Industrial Disputes (Amend- 
ment and Miscellaneous Provisions) Aet (I of 

amended by U.P. Industrial Disputes 
(Amendment and Miscellaneous Provisions) 
Act (XXIII of 1957)5 section 16 — Section 
6- A of the Pnnicpal Act” — Meaning of. 

Section 6-A as mentioned in section 16 of 
the U.P. Industrial Disputes (Amendment 
and Miscellaneous Provisions) Act (I of 
t957)s as amended by U.P. Industrial 
Disputes (Amendment and Miscellaneous 
Provisions) Act (XXIII of 1957), refers 
to section 6-A as it stood in U.P. Act 
XXVIII of 1947, after its amendment 
by Uttar Pradesh Act I of 1957 and not to 
section 6-A as it stood prior to its amend- 
ment by Uttar Pradesh 'Act I of i957* 

(Para. 10.] 

Central Distilleiy and Chemical Works Ltd. v. 
State of Uttar Pradesh, A.I.R. 1964 All. 156, 
Approved. 

(B) Uttar Pradesh Industrial Disputes (Amend- 
ment and Miscellaneous Provisions) Act (I of 
1957), section 17 — Scope. 

Section 17 only provides for delegated 
legislation in certain circumstances and 
resort to section 17 is not essential or a 
condition precedent for cnfoicing the 
awaids. (Para. 12. J 


*C.A Nos. 1706 and 1707of 1968. 

Tlth October, 1969. 


Section 6 would apply to a case of repeal 
even if there is a simultaneous enactment 
unless a contrary intention appears from 
the new enactment. Whenever there is a 
repeal of an enactment, the consequences 
laid down in section 6 of the General 
Glauses Act will follmv tmless, as the 
section itself says, a different intention 
appears. In the case of a simple repeal 
there is scarcely any room for expression 
of a contrary opinion. But 'when the- 
repeal is followed by fresh legislation on 
the same subject, one would undoubtedly 
have to look to the provisions of the new 
Act, but only for the purpose of determin- 
ing whether they indicate a different inten- 
tion. The line of enquiry would be, not 
whether the new Act expressly keeps alive 
old rights and liabilities but whether it 
manifests an intention to destroy them. 
It cannot therefore be said, as a broad 
proposition, that section 6 of the General 
Glauses Act is ruled out whenever there is a 
repeal of an enactment followed by a 
fresh legislation. Section 6 would be 
applicable in such cases also unless the new 
legislation manifests an intention incompa- 
tible with or contrary to the proposition 
of the section. Such incompatibility 
would have to be ascertained from a consi- 
deration of all the relevant provisions of 
the new law and the mere absence of a 
saving clause is by itself not material. 

[Para. 14.] 

Appeals from the Judgment and Decree 
dated the 7th May, 1964 of the Allahabad 
High Court in Special Appeals Nos. 77 
and 118 of i960. 

G.JV. Dikshit, Advocate, for Appellant (In 
both the Appeals). 

J.P. Goyal and S.X. Singh, Adimeate, for 
Respondent No. 3 (In G.A. No, 1706 of 
1968) and Respondent No. 1 (In C.A. 
No. 1707 of 1968). 

C.B. Agarwala, Senior Ad\oc.atc, (OP. 
Rana, Advocate with him), for Respondent 
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No I (In G A No 1706 of 1968) and 
Respondent No 2 (In G A No 1707 of 
1968) 

The Judgment of the Gom't was delivered 
by 

jf — In these two appeals on certifi- 
cate of fitness, challenge is directed against 
the view taken by a Division Bench of the 
Allahabad High Court on appeal in dis 
agreement with that of a learned Smgle 
Judge of that Court on the interpreta 
tion of section 16 of the Uttar Pradesh 
Industrial Disputes Act of 1957 and section 
6 A, Uttar Pradesh Industrial Disputes 
Act of 1947 

2 The relevant facts may first be briefly 
stated In June, 1936 there was a strike in 
the glass factory of the appellant M/s 
Munshilal Eeniram Glass Works, at 
Ferozabad As a result the factory was 
closed down for some time In August, 
1956, a settlement was reached with the 
workers and it became possible to reassumc 
operations from 3tst August, 1956 The 
workers were asked to report personally, 
latest by 26th August, 1956, to show their 
willingness to work According to the 
appellant, Lai Khan, one of the workers 
failed to register his willingness to work 
before the appointed day. and indeed 
he did not care to report mspite of a 
messenger having been sent to him requir- 
ing his attendance In his place one 
Jang Jit was thereupon cmplojcd and 
intimation of this fact duly sent to Lai 
Khan This gave rise to a controversy 
between Lai Khan and the emplojers 
with the result that the State Government 
purporting to act under sections 3, 4 and 8 
of Uttar Pradesh Industrial Disputes Act 
referred the following dispute to the 
Adjudicator 

“ Whether the emplojers have wrongly 
and/or unjustifiably refused employ- 
ment to Shri Lai Khan with effect from 
i8th /29th August 1957’ If so, to 
what relief is he entitled 
Soon after the reference the appellant 
p'cscntcd a writ petition m th** Allvhabad 
High Court (C W No 890 of 1957) 
challenging its validitj pnncipall) on the 
ground that thevr was no industrial dis- 
pute wnthm the contemplation of the 
Industrial Disputes Act As interim stay 
of the proceeding was declined, the pro- 
ccedmp before the adjudicator continued 


and on 31st December, 1957, the adjudi- 
cator gave his award This was followed 
by an order of the State Gov emment dated 
a8th January, 1958, enforcing the award 
under sections 3 and 6 (2) of the Uttar 
Pradesh Industrial Disputes Act, 1947 
TTie award and the order of the State 
Government were also challenged by the 
appellant by means of a writ petition in 
the High Court (G W No 1025 of 1938) 
Though principally in this writ petition 
the power of the State Government to 
enforce the award was questioned, chal 
Icngc to the order of reference was also 
reiterated A learned Smgle Judge 
allowed this later writ petition on 28th 
January, 1938, holding that the State 
Government had no power to enforce the 
award in question According to the 
learned Single Judge the old section 6 
having been replaced by a new section 6 
by Uttar Pradesh Act I of 1957, >t was not 
a case of repeal simpliciter and therefore 
old section 6 could not be resorted to 
by relying on section 6 (e) of the General 
Glauses Act 

3 On the matter having been taken on 
special appeal a Division Bench of the 
Hign Court following its earlier decision 
reported as Central DisLiUery and Chemteal 
.IKorAf Limited, Meerut v Stale oj Vttor 

Pradseh^ reversed the order of the learned 

Smgle Judge and dismissed the writ peti- 
tion 

4 The short question, the determina- 
tion of which IS decisive of these app^bi 
IS whether section &-A as mentioned m 
section 16 of the Uttar Pradesh Industrial 
Disputes (Amendment and Miscellaneous 
Provisions) Act, 1956 (Uttar Pradesh A« 
I of 1957) as amended by Uttar Pradesn 
Industrial Disputes (Amendment 
Miscellaneous Provisions) Act C'QQU 
of 1957), refers to section 6-Aas it stood m 
Uttor Pradesh Act (XXVIII of I 947 )P"®J 
to Its amendment by Uttar PradcshAct{i 
of 1937) or as It emerged after the 
amendment The learned Single Jud^ 
construed it to mean as it stood before the 
anieadui'-nt of Uttar Pradesh Act (I ^ 
1957) wh'*“cas icco'ding to the two 
decisions section 16 refers toscction &-A « 
amend^dby Uttar Pradesh Act (I 

We arc required to determine which ol 
these two views is correct 


i A.1 l9fi4AIl 156 
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5 . Section iG of Uttar Pradesh Act (I of 
/957) 2,s it stood prior to its amendment 
Dy Uttar Pradesh Act (XXIII of 1957) 
Tan as follows : 

“Saving. — 16. If immediately before 
the commencement of this Act, there is 
pending any proceeding in relation to an 
industrial dispute before any authority 
constituted under the Uttar Pradesh 
Industrial Disputes Act, 1947, 
force before such commencement, the 
dispute may be adjudicated and the 
proceeding disposed of by that authority 
after such commencement, as if this 
Act had not been passed,” 

6 . After amendment by Uttar Pradesh 
Act XXIII of 1957, this section read 
thus : 

‘^Saving. — 16. If immediately before 
the commencement of this Act, there is 
pending any proceeding in relation to 
an industrial dispute before any autho- 
rity constituted under the Uttar Pradesh 
Industrial Disputes Act, 1947, as in 
force before such commencement, the 
dispute may be adjudicated and the 
proceeding disposed of by that authority 
after such commencement, as if this 
Act had not been passed, 

and the provisions of section 6-A of the 
Principal Act shall remain enforceable 
with reference to such a proceeding.” 

7 . The words added as a result of the 
amendment by Uttar PradeshAct (XXIII 
of 1957) had been deleted by this very 
amending Act from sub-section 2 of section 
17 of Uttar Pradesh Act (I of 1957). 

8. We may noiv turn to the history of 
section 6-A. Tliis section was inserted m 
the Uttar Pradesh Industrial Disputes Act 
(XXVIII of 1947) by the' Uttar Pradesh 
Industrial Disputes Act (XXIII of - 1953) 
in the following forms : 

“ 6-A. Wliere any period is specified 
or is required to be specified in any 
order made under or in pursuance of this 
Act referring any industrial dispute for 
adjudication within which the award 
shall be made, declared or submitted it 
shall be competent for the State Govern- 
ment from time to time, to enlar^ such 
period even though the period originally 
fixed or enlarged may have expired or 
the aivard made.” 


This amendment had retrospective 
effect because it was to be deemed to 
have always been added in the Uttar 
Pradesh Industrial Disputes Act (I of 
/M?) which was described as the 
Principal Act”. In 1957 by means of 
Uttar ^ Pradesh Act (I of 1957) which 
extensively amended the Act (I of 1947), 
section 6-A was replaced by the following 
new section 6-A: 

“ 6 ^A. Commencement' of the Award . — 
(5) An award (including an arbitra- 
tion award) shall become enforceable 
on the expiry of thirty days from the 
date of its publication under section 6: 

Provided that if the State Government 
is of the opinion that it will be inexpe- 
dient, on grounds of social justice, to 
give effect to the whole or any part of 
the award, the State Government may, 
by notification in the official Gazette, 
declare that the award shall not become 
enforceable on the expiry of the said 
period of thirty days : 

Provided further that an arbitration 
award shall not become enforceable 
where the State Government after such 
enquiry as it considers necessary, is 
satisfied that the same has been given 
or obtained through collusion, fraud 
or misrepresentation. 

(2) Wliere any declaration has been 
made in relation to an award under the 
first proviso to sub-section (i) the State 
Government may within ninety days 
from the date of publication of the award 
under section 6, make an order reject- 
ing or modifying the award, and shall 
' on the first available opportunity lay the 
' award together with a copy of the order 
before the Legislature of the State. 

{3) Wliere any award as rejected or 
modified by an order made under sub- 
section (2) is laid before the Legislature 
of the State, such award shall become 
enforceable on the expiry of fifteen days 
' from the date on which it is so laid and 
where no order under sub-section (2) 
is made in pursuance of a declaration 
under the first proviso to sub-section 
(i), the award shall become cnfoicc- 
able on the expiry of the period of ninety 
days referred to in sub-section (2). 

(4) Subject to the provisions of sub- 
sections (i) and (3) regarding the enfor- 
ceability of an award, the auard shall 
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come into operation with effect from the legal position On the other h^d to 
such date as may be specified therein, npholdthevicwofthe eamedSmgcJud^ 
but where no date is specified it shall would also render the asvar^ hke the 
into operation on the date present to be unenforceable, which mten 

• • '■ tion IS difficult to impute the Legislature 

And then this point is not likely to arise 
very frequently m future, the matter bcmg 
confined only to the cases which s^cre 
pending when Uttar Pradesh Act (I of 
1957) svas enforced The enactment is 
also confined in its operation to the State 
of Uttar Pradesh alone 


come 

svhen the a\vard becomes enforceable 
under sub-section (1) or sub-section (3) 
as the case may te ” 

10 This enactment was enforced with 
effect from i6th April, 1957 The Uttar 
Pradesh Act (XXIII of 1957) which was 
published in the Government Gazette on 
3rd November 1957, as noticed earlier, 
amended section 16 Pnma faae this 
amendment iji section 16 made in Novem- 
ber, 1957 should be referable to section, 
6-A in the form in which it existed on the 
date of the enforcement of the amending 
Act m question (Uttar Pradesh Act XXTII 
of 1957) It vrzz contended on behalf of 
Ithc appellant that the very fact that the 
amendment of section 16 was retrospective 
so as to date back to i6th April, 1957, 
when section t6 itself was originally 
enacted, indicates that section 6<A as it 
existed prior to i6th April 1957, was 
intended to be kept alive Now losing 
at the position as it stood on t6th Apnl, 
1957, It would be seen that section 16 was 
desired to save the pending proceedings 
from the operation of Uttar Pradesh Act 
(Iofi957^ Itself Ifthis Actwasheld to 
be inapplicable, then section 6-A as 
amend<^ thereby would be excluded and 
that section as it stood prior to the amend- 
ment by Uttar Pradesh Act (I of 1957) 
would automatically be attracted The 
question arises where was then the 
occasion to provide specifically for apply- 
ing to the pending proceedings section 6-A 
as It stood before Uttar Pradesh Act (I 


II The appellant’s Counsel next con 
tended that the proceeding in question 
pending with the adjudicator could not 
be considered to be pending with the Sutc 
Government and the State GovemmOTt 
could not give effect to the decision of the 
adjudicator under section 16 It was 
argued that it vvas only the Authority 
before which the proceeding was actually 
pending immediately after the commence- 
ment of Uttar Pradesh Act (l of 1957) 
whidi was empowered to dispose it of and 
the proceeding in the present c«e wing 
pending before an adjudicator, the State 
Government could not claim any pow« 
under this section It was added that tM 
State Government could also not be 
treated as the auhonty constituted 
the said Act In our opimon the 

ing in question was clearlj penduig before 
the adjudicator as contemplated by section 
16 The adjudicator therefore, could 
plainly proceed to adjudicate upon the 
dispute On his adjudication the p«m* 
sions of section 6 A vvould be attracted 
and thereunder the State Govemmwt 
could enforce it This submission of the 

- - appellant is, therefore, repelled On tW 

of 1957)’ It may, of course, be contends view that we havetakOTit is not necessary 


that It was so done by way of abundant 
caution To us, however, it seems that 
to specifically in«>rporate section 6-A in 
section 16 in this situation is su^estive 
of the intention of the Legislature to 
extend the amended section 6-A to the 
, proceedings contemplated by section 16 
The enactment under consideration is not 
an example of ideal draftsmanship and 
the provisions under consideration may 
admit of two constructions Assuming 
the two constructions to be possible we are 
not satisfied that the construction plac^ 
on this provision by tbe two Beniffies of 


decide whether the State 
IS an authority constituted under the Act 
as envisaged bysection 16 and also 
ther the proceeding in question wum W 
considered to be pending before tbe Stat 
Government 

12 Hie appellant’s Counsel also subnu^ 
ted that without resort to section 17 , 
Uttar Pradesh Act (I of 1957) 

could not be enforced This argument tw 
need not detain us as it docs not an« 
the view we have taken ^Vc may, ° j 
point out that section 17 oniy^wj 


the All^abad High Court is clearly vides for delegated legislation 
erroneous justifymg reversal of the view ctTcumstances and resort to s ec,.-^^ 
taken therem and thereby tmsettling not essentia! or a condition prcccdcn 
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the awards, as suggested on 
the appellant. 

13 . The appellant’s learned Advocate 
as a last resort submitted that the deci- 
sion of the adjudicator is not an ‘ award’ 
as defined in section 2 (c) of the , Uttar 
Pradesh Industrial Disputes Act as 
amended by Uttar Pradesh Act (I of 
1 95 7)-, Now if Uttar Pradesh Act (I of 
1957) is excluded from its application to 
pending proceeding under section 16 then 
the word ‘ award’ has to be liberally con- 
strued and so construed it would be 
covered by section 6-A. The power con- 
ferred by sections 16 and 6-A has to be 
construed as real and not illusoiy and it 
has to be inteipieted so as to achieve the 
purpose for which it was conferred. 


incompatible with or contrary to the pro-i 
position of the section. Such incompati- 
bility would have to be ascertained from a 
^°^®'4®r^tion of all the relevant provisions 
of the new law and the mere absence of a 
saving clause is by itself not material. 

IS. The result is that these appeals 
fail and are dismissed with costs. 

Appeals dismissed. 

THE SUPREME COURT OF INDIA" 

(Criminal Appellate Jurisdiction.) 

Present -.—S.M Sikri andK.S. Hegde, JJ. 

The State of Gujarat and another. 

... Appellants* 

V. 



14 . We must not be understood to accord 
our approval to the view of the learned 
Single Judge that section 6 of the principal 
Act having not been repealed simpbcttor, 
but having been replaced by a new section 
6 by Uttar Pradesh Act (I of 1957), the 
principle underlying section 6 {e) of the 
•General Clauses Act cannot be attracted. 
In our opinion, this approach is not quite 
correct. Section 6 would seem to us to 
apply to a case of repeal even if there is a 
simultaneous enactment unless a contrary 
intention appears from the neiv enactment. 
As observed by this Com't in the State of 
Punjab V. Mohar Smgh^, whenever there is 
a repeal of an enactment, the consequences 
laid do-wn in section 6 of the General 
Glauses Act will follow unless, as the 
section itself says, a different intention 
appears. In the case of a simple repeal 
there is scarcely any room for expression 
of a contrary opinion. But when the 
repeal is followed by fresh legislation on 
the same subject we would undoubtedly 
have to look to the provisions of the new 
Act, but only for the purpose of determin- 
ing whether they indicate a different inten- 
tion. The line of enquiry w'ould be, not 
whether the new Act expressly keeps alive 
old rights and liabilities but whether it 
manifests an intention to destroy them. 
We cannot therefore subscribe to the broad 
proposition that section 6 of the General 
Glauses Act is ruled out whenever there is a 
repeal of an enactment followed by a 
fresh legislation. Section 6 would be 
applicable in such cases also unless the 
ne\v legislation manifests an intention 


Acharya Shri Devendraprasadji Pande 
and others, etc. ... Respondents. 

(A) Bombay Public Trusts Act [XXIX of 
1950)5 section 35 (i) — Offence under — Mens 
rea, if a necessary ingredient. 

Where an offence is created by statute, 
however comprehensive and unqualified 
the language of the statute, it is usually 
understood as silently requiring that the 
element of mens rea should be imported 
into the definition of the crime, unless a 
contrary intention is expressed or implied. 
But this rule has several exceptions. One 
is a class of acts which are not criminal in 
any real sense, but are acts which are, in 
the public interest prohibited under a 
penalty. Another class comprehends 
some, and perhaps all, public nuisances. 
Lastly there may be cases in which, 
although the proceedings is criminal in 
form, it is really only a summary mode of 
enforcing a civil right. [Paras. 10 and 12.] 

Section 35 (i) of the Bombay Public 
Trusts Act creates a quasi-criminal offence. 

It is a regulatory provision. It is enacted 
with a view to safeguard the interest 
of the public regarding trust money. The 
offence is punishable only with fine. The 
conviction does not carry any stigma. 
The language appears to make its contra- 
vention an absolute liability. Conse- 
quently, the offence imder section 35 (i) is 
an absolute one and the requirement of 
mens rea cannot be read into it. 

[Para. 14.] 


• Crl. A. Nos. 2 to 12 of 1968. 

i2ih October, 1910, 


1. (I955)S.CJ.25:{I9SS)IS.C.R.S93. 
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(B) Cnmnal Procedure Code (K of 1898), 
section 342— Statement oj accused under— 
Conmclion, when can be based on 
The statement of the accused under sec 
tion 312 has to accepted as a whole or 
not to tw relied on at all It cannot be 
spht up mtoNanous parts and only a 
part accepted to base a conviction there- 
on [Para 5J 

Appeals by Special Leave from the Judg 
ment and Orders dated the 25th June, 
1965 and 20th February, 1967 of the 
Gujarat High Court in Criminal Appeals 
No 828 of igGj etc etc 

Urmila Kapoor and S P Advo- 

cates, for Appellants 
V K Sa’ighi, Advocate and J B Dadachanjt 
& Co , Advocates, for Respondents 
The Judgment of thi. Court was delivered 
by 


ddegde, J — ^These appeals arise from two 
complaints filed by the Charits Commis- 
sioner, State of Gujarat under section 
35 (^) read with section 66 of the Bombay 
I^bhc Trusts Act, 1950 (which wiUhereio- 
after be referred to as the Act) In those 
complaints to accused tvere proceeded 
against It tvas said that they vere the 
Wustees of two trusts known as “ Shree 
Swammarapn hfandir’ and “ Naravan 
Mandif The ist accused in both those 
complaints was the Acharya, the lolh 
svas said to be the Mahant and the other 
ac^sed the associated trustees at the 
relevant tinn- It was said that all these 

trusteeswereappointedundertwo difler- 

ent schemes framed by the High Court 
of Bombay The tnal Court convicted 
the accused but in appeal th-- High Court 
of Gujarat acquitted all of them It held 

that there is no proof to show that accused 
2 to 10 SN ere the ^tecs of the institutions 
at the tune the alleged offence took place 
It alloised the appeal of the ist accused on 
the ground that the prosecution has failed 
^prove the required mats rea on hi$ part 
State of Gujarat and the caSltv 
^r^sioner have brought these appcab 
Smt ^ Special Leave from^s 


2 In the first complaint the allcgati 
IS that the Jst accused withdrew from l 
t^t funds m Samvat j-ear 2014 a sum 
Rj 30 277 53 for meeting his mcome t 
liability and that he reimbursed tl 
amount only m Samvat year 2018 T 


allegation against the other accused is tha 
they allowed the ist accused to utilize tha 
amount in contravention of the law 
In the second complaint the allegation 1 
that the ist accused withdrew a sum 0 
Rs 40,653 56 m the Samvat year 201; 
again for meeting mcome tax liability 
and that he reimbursed that amount aLc 
in the Samvat year 2018 and that the othc; 
accused connived at the contravention ol 
the law by the ist accused 

3 Accused 2 to lo pleaded that thej 
were not the trustees of the institution 
concerned during the Samvat >ears 201^ 
and 2015 and nor were they aware of the 
withdrawals and as such they are nol 
guiltv of anv offence The ist accuser 
admitted the withdrawals mentioned n 
the complaints but his case was that the 
withdrawals were made from his Hathi 
Khata, a Khata built up by him and 
his ancestors and he has put back that 
amount 

4 So far as accused 2 to i o arc concerned 
there 1$ absolutely no evidence againsi 
them The only witness examined or 
behalf of the complainant, namely ,tl« 
Legal Advisor of the Charity Commu 
sioner did not give anv evidence against 
them No material was placed before the 
Court to show that they were the trustees 
of the trusts m question during the 
Samvat years QO14 and 2015 This 1$ not 
a case where a trustee has failed to 
deposit the amounts in his hands but n 
a case of unauthorised withdrawals 
There 15 no evidence to show that 
accused 2 to 10 knew about those with 
drawals even if we assume that they were 
the trustees during the Samvat years 2014 
and 2015 Hence the case against them 
must necessarily fail 

5 Now coming to accused No i hu 
case IS that he withdrew the amount 
from his Hathu Khata which Kha*^ 
awording to him is his private Khata 
There is no contra evidence The com- 
plainant’s witness admitted during bis 
cross-examination that accused No * 
kept a huge sum with the trust and that 
no interest was given to him m respect of 
that amount It is not possible to come 
to the conclusion, on the basis of the 
evidrace of P 'W i that accused No > 
had withdrawn any amount belonging 
to the trust In order to prove the case 
put forward in the complaints, rcli 30 “ 
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was sought to be placed on. a letter said 
to have been, sent by the accused to the 
Charity Commissioner. The original 
letter was not produced ; only an alleged 
copy of the same was put on record. 
No witness has proved the letter said to 
have been written by accused No, i, 
nor is there any evidence to show that 
the copy produced is a true copy of the 
letter said to have been sent by accused 
No. I. We are asked to infer the guilt 
of the accused No. r on the basis of the 
statement made by him under section 
342, Criminal Procedure Code. We 
cannot split that statement into various 
parts and accept a portion and reject 
the rest. We have to either accept 
that statement as a whole or not rely on 
it at all. In his statement the accused 
pleaded that he was not guilty and if his 
statement is taken as a whole, it does 
not show that he was guilty of any offence. 

6. Our above conclusion is sufficient to 

dispose of these appeals but as the High 
Court has elaborately gone into the ques- 
tion whether the requirement of mens 
Tea is 'a necessary ingredient of section 
35 '0)j proceed to examine 

that question. 

7 . The High Court primarily addressed 
itself to the question whether the Court 
should read into section 35 of the Act, 
the requirements of mens rea. Section 
35 (i) reads : 

“Where the trust property consists 
. of money and cannot be applied imme- 
diately or at any early date to the 
purposes of the public trust the trustee 
shall be bound (notwithstanding any 
direction contained in the instrument 
of the trust) to deposit the money in 
any scheduled bank as defined in the 
Reserve Bank of India Act, 1934, in 
the Postal Savings Bank or in a Co- 
operative Bank approved by the State 
Government for the ■pm]posc or to 
invest it in public securities : 

Provided that such money may be 
' invested in the first mortgage of immo- 
vable property situate in (any part of 
India) if the property is not lease- 
hold for a term of years and the value 
rof the property exceeds by one-half 
the mortgage money : ' 

Provided further that the Charity 
Commissioner may by general or spe- 

scJ — -40 


cial order permit the trustee of an 7 
public trust or classes of such trusts 
to invest the money in any other 
manner.” 

8. Assuming that the requirement of 
mens rea is a necessary ingredient of the 
offence under section 35 (i) and further 
that the facts pleaded in the complaints 
are correct then there can be hardly any 
difficulty in coming to the conclusion 
that the accused had the required inten- 
tion. He is said to have withdrawn 
monies from the trust fund and utilised 
the same for his private purpose. 

9 . It may be noted that the require- 
ment of section 35 (t) that a trustee 
should invest in proper securities the 
trust monies, not required for immediate 
use merely emphasises an obvious duty 
of the trustee. Section 35 (i) imposes 
certain penalty on the trustee if he fails 
to do his duty. The purpose of section 
35 (i) is to safeguard the trust funds and 
also to guard against its misappropria- 
tion and misapplication, Tlic Trust Act 
as well as secion 35 (i) imposes a duty 
on the trustee. The language of the 
provision shows that the liability im- 
posed on the trustee is absolute. The 
provision is regulatory provision enacted 
in public interest. For the contraven- 
tion of section 35 (i) only a fine can be 
imposed and the punishment does not 
carry with it any stigma. 

10 . The question whether a crime can 
be said to have been committed without 
the necessary mens rea has led to consi- 
derable controversy. The broad princi- 
ples accepted by Courts in this country as 
well as in England arc : Where an ofience 
is created by a statute, however com- 
prehensive and unqualified the language 
of the statute, it is usually understood as 
silently requiring that the clement of 
mens rea should be imported into the 
definition of the crime, unless a contrary 
intention is e.xpressed or implied. In 
other words, the plain ivoids of the statute 
are read subject to a presumption, which 
may be rebutted, that the general rule 
of law that no crime can be committed 
unless there is mens rea has not been ousted 
by the particular enactment. The mens 
rea means some blameworthy mental 
condition, whether constituted by know- 
ledge or intention or otherwise. But 
this rule has several exceptions, as obscrv- 
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ed by Lord E%ershed in Ltm Chin Aik v 
The Queen^ 

“ \Vhere the subject matter of the 
statute IS the regulation for the public 
svcifare of a particular activity — statutes 
regulating the sale of food and dnnk 
are to be found among the earliest 
examples — it can be and frcqucntlj 
has been inferred that the Legislature 
intended that such activities should be 
carried out under conditions of strict 
liability The presumption is that the 
statute or statutory instrument can be 
eflectisely enforced only if those in 
char^ of the relevant activities are 
made responsible for seemg that they 
are complied svith When such a 
presumption is to be inferred, it dis- 
places the ordinary presumption of 
mm Tea 

11 As long back as iSpjWnght, J, 
observed in Skerraj v De Rulzen* 

“ rhere is a presumption that 
rea, an evil intention, or knowledge 
of th** wrongfulne-s of the act is an 
essential ingredient m every olfcnce , 
but that presumption is liable to he 
displaced cither by the words of the 
statute creating the offence or by the 
subject matter with which it deals, 
and both must be considered ” 

12 It is further observed therein that 
the principal classes of exceptions may 
perhaps be reduced to three One is 3 
class of acts which are not cnminal m 
any real sense, but are acts which m the 
public interest prohibited under a penalty 
\nothcr class comprehends some, and 
perhaps all, public nuisances Lastly, 
there may be cases in which, although the 
proceeding is criminal in form, it is 
really only a summary mode of enforcuig 
3 civil right But, except in such cases 
3s these, there must m general be guilty 
knowledge on the part of the defendant 
or of some one whom he has put in his 
place to act for him, generally, or in the 
particular matter, la order to constitute 
an offence The present case, in our 
opinion, falls withm the fiist cat^ory 
mentioned above— section 35 (1) dm lt 
with a quasi-criminal Act 


I LJL (1963)A.C leo 
2. (1895) 1 QJJ. 918 


13 This Court in Ravula Hmprasaia 
Rao V The Stale', ruled that unless a 
statute cither clearly or by necessary 
implication rules out mens tea as a consti 
tuent part of the crime, a person should 
not be found guilty of an offence against 
the criminal law unless he has got a 
guilty imnd The same view was 
reiterated by this Cknirt in Slate of 
Afahorashlra v Hans George' But 

m both those cases this Court recogmsed 
that the language of a provision either 
plamly or by necessary implication can 
rule out the application of that presump- 
tion Further the CJourt may decline to 
draw that presumption taking into consi- 
deration ihe purpose intended to be 
served by that provision In fact m 
Raoula Hanprasada Ra(^s cast', this Court 
held that ihe liability imposed under 
section 27 (A) of the Motor Spirit Ration 
mg Order, 1941 is an absolute liability 
The law on this point 'vas elaborately 
discussed bv the House of Lords in Sueei 0 
Parsley' Therein it was laid down that 
It IS a general principle of construction of 
any enactment which creates a crmui^ 
offence that, even where the words usM 
to describe the prohibited conduct would 
not in any other context connote toe 
necessity for any particular mental el^ 
meat tney are neverthefes to be read 
as subject to the implication that a neces- 
sary element in the offence is the absena 
of a belief, held honestly and on reaso^ble 
grounds, in the existence of facts whicn, 
if true, would inake the act um^eiU 
In the course of his speech LordRcuk 
obsCTvcd after referring to the wtU 
known observations of Wnght,J townica 
MX have already made reference 


“It does not in the least follow that 
•when one is dealing with a truly 
criminal act it is sufficient merely to 
have regard to the subject matter ol 
the enactment One must put onc^i* 
m the position of a legislator It has 
long been the practice to recognise 
absolute offences in this class of 
criminal acts, and one can 
assume that, when Parliament is passing 


1 (t95l) S CJ 296 (1951) 1 

(1951) SC.R 322 Al R. 1951 S C ^ 

2. (1966) MLJ (CrU 
363 (1965) 1 SCR. 123 AlJt I965SC7»- 
3 (1969)2WX.R 4TO 
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neiv legislation, dealing with this class 
of offences, its silence as to mens tea 
means that the old practice is to apply. 
But when one comes to acts of a truly 
- criminal character, it appears to me 
that there are at least two other factors 
which any reasonable legislator would 
have in mind. In the first place a 
stigma still attaches to any person 
convicted of a truly criminal offence, 
and the more serious or more dis- 
graceful the offence the greater the 
stigma. So he would have to consider 
whether, in a case of this gravity, the 
public interest really requires that an 
innocent person should be prevented 
from proving his innocence in order 
that fewer guilty men may escape.” 

14 . Section 35 (i) of the Act creates a 
quasi-criminal offence. It is a regulatory 
provision. It is enacted with a view to 
safeguard the interest of the public 
regarding trust money. The offence in 
question is punishable only with fine. 
Ihe conviction under that does not carry 
any stigma. The language of the pro- 
vision appears to make its contravention 
an absolute liability. Under these cir- 
cumstances, wc think the offence men- 
tioned in that section is an absolute one. 
Consequently Ave cannot read into it the 
requirement of mens rea. 

15, For the reasons mentioned above 

these appeals fail and they are dismissed. 
V.K., Appeals dismissed. 

the supreme court of INDIA. 

(Criminal Appellate Jurisdiction,) 
Present:-.^. M. Sikri, V. Bhargava and 
I.D.Dua,JJ. 

Shri Tarachand ••• Appellant* 


Superintendent of - Central 
Bnngalore •• J^spondenl. 

(A) Defence of India Rules, (1962) (« 
1963), Part XII-A and rule 

n -J^oiificaiion dated loth Jatiuapy 3 

or modiPed on ^ih Noymber, 1963 
under rule ia 6 -X read with rule laG-J ( 4 )— 
iSences under Part XII-A— Prosecution for— 
Authority competent to institute. 

Under rule 126-a .of /h? defence of 
In dia Rtjlcs as read m tlie light of entrie s 


at Serial No. 10 of the notification, dated 
loth January, 1963, as modified by the 
notification, dated 5th November, 1963, 
issued by the Government of India in 
exercise of the powers conferred on it by 
rule 126-X read with rule 126-J (4) 
of the Defence of India Rules, prosecu- 
tion for an offence punishable under 
Part XII-A of the Defence of India 
Rules, can be instituted by or rvith the 
consent of an officer not inferior in rank of 
the Assistant Collector of the Central 
Excise Department. Keeping in view 
the multifarious activities of the higher 
officers of the Central Excise Department 
it seems that after the responsible officers 
of this department not inferior in rank 
to the Assistant Collector had applied 
their mind and come to a decision as^ to 
the desirability of starting the prosecution 
in a given case further steps in the matter 
of actual prosecution including the draft- 
ing and presentation of the complaint can 
be lawfully carried out by otheis. That 
this is the real object of the notifications 
naentioned above is clearly bi ought out 
on a plain reading of their language. 

IPara. 13.] 


B) Criminal Procedure Code (F of 1898). 
ection 537 {b)— Scope— Vagueness in com- 
daini and charge — Effect of. 

Vhen all the relevant and salient fact^ 
illcved bv prosecution weie admitted 
5y the accused, theie can hardly be any 
luestion of prejudice caused to accused 
w the wide language of the complaint 
ind the charge. lP<^ra. 14.] 

kppeal by Special Leave f™^ the 
judgment and Order 
February, 1968 of the Mysore High Court 
n Criminal Appeal No. 215 of 1906. 
r M. Tarkunde, Senior Advocate (R. 
fethmalani, X. H. ^^”doramfind Mrs. R. 
lingorani. Advocates, with him), lor 
appellant. 

P. Xayar, Advocate, for Respondent, 
r'he Judgment of the Court was delivered 
•y 

yaa 7 — This appeal by Special Leave is 
lircctcd against the judgment and order 
T the Mysore High Oiurt on 
etting nsidc in_ part the order of the. 
ippcllant’s acquittal by a Second Gl^ 
Ssfmtc and convicting him undw 

S“6-p(=) -f SLSte 

lulcs as amended m 1963— hcrcattcr 
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called the Rules — and sentencing him 
to rigorous imprisonment for six months 
The order of the trial Court acquitting 
him of the offence under section 135 of 
the Customs Act uas upheld 
2 The appellant alighted from a service 
plane at H A L Aerodrome, Bangalore, 
on i6thNo\ember, 1963, at about 1245 
in the afternoon E R Fariman, 
In$p“ctor, C I D , had prior incriminating 
information about the arrival of person 
whose description seemed to tally with 
that of the appellant The Inspector and 
his staff who ivere on the look out waited 
for the appellant to take his baggage 
from the baggage counter As soon as 
the appellant took delivery of a plastic 
bag and a hold all the Inspector asked the 
appellant to accompany him to the 
Security Room On being questioned 
the appellant gave his name as Tara 
Chand though he admitted that he had 
travelled under the name of J D Shaw 
In the Security Room in the presence of 
Panchwatdars the plastic bag and the 
hold all were opened and examined 
From a pillow taken out of the hold all 
were found two tape bags containing 
sixteen pieces of gold with foreign 
marking} These tape bags had been put 
into the pillow which was then studied 
The appellant was then produced by the 
Inspector before htsD S P , along with the 
articles seized from him After obtaining 
sanction from the Collector under section 
*37 (0 of *hc Customs Act and under 
rule 126-Q, of the Rules, Shn Rasool, 
Superintendent of Central Excise (P\V 
3) filed the complaint 

3 The learned Magistrate trying the 
appellant found the gold pieces to be of 
foreign origin He, however, did not find 
any evidence establishing them to be 
smuggled with the result that the appel- 
lant was acquitted of the offence under 
section 135 of the Customs Act The 
learned Magistrate did not draw any 
presumption against the appellant because 
the seizure of the gold pieces was not by 
the customs authorities but by the police 
who thereafter handed over the gold 
pieces to the office of the Collector of 
Central Excise and Customs 

4 ^Vhllc considering the case against 
the appellant under rule 126-P (2) of 
the Rules, the learned Magistrate observ- 
ed that according to the relevant notifi- 
cation issued by the Government of India 


on 5th November, 1963, in modification 
of the earlier one issued under rule 126-J 
read with rule 126 X of the Rules, it is 
either the Assistant Collector of Central 
Excise or the Collector of Central Excise 
who can institute prosecution These 
officers arc not authorised to delegate the 
powrer to institute prosecution Accord 
mg to the learned Magistrate the Collec 
tor of Excise had, therefore, no power to 
delate the right to institute prosecution: 
with which he alone had been clothed 
Exhibit P-5 was m the circumstances con 
sidered to be ineffective On this reason 
ing the complaint having not been filed 
by the officer competently authorised the 
appellant was acquitted 
5 On appeal by the Superintendent ol 
Centra! Excise and Customs (the com 
plainant in the case) the High Coun 
disagreed with the view taken by the 
learned Magistrate It may be pointed 
out that the appeal by the complainml 
was confined only to the acquittal under 
rule 126-P (2) of the Rules and the appel 
lam’s acquittal under section 135 of the 
Customs Act was not questioned, it being 
conceded that there was no evidence on 
the record to bring the appellant's case 
under section 135 of the Customs Act 

€ The High Court relying on 
P 5 and the two notifications issued W 
the Government of India came to the 
conclusion that the Collector was law- 
fully empowered to authorise the Suprein- 
tendent of Central Excise to proseciM 
the appellant That Court also arrive 
at the conclusion that the appellant, who 
was not a dealer or refiner, having a 
licence, was found in possession of gold, 
of which no declaration had been made 
under the law and therefore, he was guil^ 
of an offence punishable under rule 
126-P (2) of the Rules The appeal was 
accordingly allowed and the appellant 
convicted and sentenced to rigorous 
imprisonment for six months 

7 In this Court Shn Tarkunde assail^ 
the legality of the view taken by the 
Hi^ Court According to him the trial 
Court had rightly held the prosecution 
not to have been instituted by ^ 
authorised person Let us sec if the 
scheme of the relevant statutory pro- 
visions supports the learned Counsel 

8 Part XII-A of the Rules deals wth 
Cold Control and it contains rules mo-A 
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to 126-Z. This part was inserted in 
the Defence of India Rules in January, 
1963. Rule 126-Q, provides: 

“(1) No prosecution for any offence 
punishable under this Part shall be 
instituted against any person except 
by, or with the consent of, the Adminis- 

• trator or any person authorised by 
, the Administrator in this behalf. 

(2) Nothing in rule 154 shall apply 
to any contravention of any provision 
of this Part or any order made there- 

• under.” 

The word “Administrator” was substi- 
tuted for the word “Board” in September, 
1963. We are informed that no Adminis- 
trator as defined in rule 126-A {a) was 
appointed by the Central Government 
under power conferred on it by rule 126- 
J (i). Under rule 126-X the Central 
Government is empowered to perform 
all or any of the functions of the Adminis- 
trator and also by notification to exercise 
all or any of the powers conferred on the 
Administrator by Part XII-A is consi- 
dered necessary or expedient in the public 
interest to do so. The Administrator 
who is to take suitable measures: (a)_ to dis- 
courage the use and consumption of 
gold, (6) to bring about conditions tend- 
ing to reduce the demand for gold, and 
(c) to advise the Central Goveriraent on 
all matters relating to gold, is enjoined by 
rule 126J (3) to discharge his functions 
subject to the general control and 
directions of the Central Government. 

* Sub-rules (4) and (5) of rule 126-J pro- 
vide: 

“(4) The Administrator may by general 
or special order authorise such pcrsori 
as he thinks fit to exercise all or any ot 
the powers exercisable by him under 
this Part and different persons may be 
authorised to exercise different powers: 

Provided that no officer below the 
rank of Collector of Customs or Ceiitral 
Excise or Collector of a district shall be 
authorised to hear appeals under sub- 
rule (3) of rule 126-M. 

(iCi Subject to any general or special 
direction given or condition attached 
by the Administrator any person autho- 
rised by the Administrator to exercise 
any powers may exercise these powers 
in the same manner and with the same 
effect as if they had been conferred on 


that person directly by this Part and 
not by way of authorisation.” 

9 . We may bear in mind the effect of 
sub-rule (5) on the scheme. Rule 126-H 
(2) {d) dealing with restrictions on posses- 
sion and sale of gold by persons other 
than licensed holdeis lays down: 

“(2) Save as othenvise provided in 
this Part. — 

* * J(: * 

(d) no person other than a dealer 
licensed under this Part shall buy or 
otherwise acquire or agree to buy or 
otherwise acquire, gold, not being 
ornament, except, 

(i) by succession, intestate or 
testamentary, or 

(: 7 ) in accordance with a permit 
granted by the Administrator or in 
accordance with such authorisation as 
the Administrator may, by general or 
special order make in this behalf: 

Provided that a refiner may buy or 
accept gold from a dealer licensed under 
this Part,” 

Turning no\y to the two notifications on 
the construction of which the fate of this 
case depends, we find that on lOth 
January, 1963, the Central Government 
issued a notification in exeicise of the 
powers conferred on it by rule 126-X 
read ivith rule 126-J (4) authorising 
certain officers of the Central Excise 
Department to exercise any or all of the 
powers of the Gold Board in relation to 
certain matters specified therein. At 
Serial No. 10 of the Table contained in 
the notification officers not inferior in 
rank to the Assistant Collector ivcrc 
authorised to exercise powers and func- 
tions, in relation to the matter of “accord- 
ing of sanctions for the prosecution of 
offences” with reference to rule 126-Q,. 
We have reproduced the exact i\ords of 
the entry in column 4 of the Table. 
This notification was amended in certain 
respects on 5th November, 1963. At 
Serial No. 10 of the amended Table 
officers not inferior in rank to the Assis- 
tant Collector of Central Excise Depart- 
ment were authorised to exercise the 
powers and functions in relation to the 
matter of ‘Institution of prosecution 
for any offence punishable under Part 
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XII-A of the Defence of India Rules,” 
with reference to rule 126 Q, Here 
against ive have reproduced the exact 
words used 

10 According to Shri Tarkunde these 
notifications did not empower the Assis- 
tant Collector to authorise the Superinten- 
dent of Central Excise and Customs 
to institute the present proceedings The 
Assistant Collector, said the Counsel, 
was authorised only himself to institute 
them and he could not lawfully accord 
consent for the institution of prose- 
secution as the purported to do 
under Exhibit P 5 We are unable to 
accept this submission The actual word 
mg of therelesant entries in all the colu- 
mns of Serial No 10 m the Table of the 
later notification may here be reproduced 

"10 Assistant Col Institution of 
lector of the Central prosecution lor any 
Excise Department offence punishable 
I26-Q, under Part XII-A 
of the Defence of 
India Rules, 1962 ” 
This has to be real along with the opening 
of the earlier notification dated tolb 
January, 1963 which remains the prm 
cipal notifiration and was amended only 
tn certain particulars on 5th November, 
1963 According to the opening part of 
the principal notification the officers not 
inferior in rank to the officers specified m 
column a of its Table were authorised to 
exercise any or all of the powers of the 
Gold Board in relation to the matters 
specified m the corresponding entries 
in colums 3 and 4 In place of ‘‘Gold 
Board’ we have to read the word 
“Administrator and since no Adminis- 
trator was ever appointed the powers and 
functions entrust^ to him were at the 
relevant time being exercised by the 
Central Government ^Yc may point 
out that it was apparently by oversight 
that the word “Administrator’ was not 
substituted for the expression “Gold 
Board in the notification though m 
*963 such substitution had 
been effected by approp-iatc amendment 
in the relevant Rules This was not 
controverted at the Bar and indeed no 
point was sought to be made on this 
ground It would thus be seen that in 
determmmg the scope and extent of the 
power of the officers authorised in the 
Tabic of the notification to exercise the 


[ 19 ? 

powers and functions of the Admimstra 
tor, actually exercised by the Centra 
Government (there being no Admimstra 
tor appointed under the rules), v.e hav 
to see the nature of the power and func 
tion mentioned m column 4 and examin 
it by reference to the rule m'*ntioned 11 
column 3 in the light of the expressioi 
“m relation to the matters specified ’ 11 
the notification which, m our opinion 
to some extent widens the scope of lb 
powers and functions delegated by tb 
notification 

11 Under rule 126-Q. as read in thi 
light of the entires at Serial No 10 0 
the notification, prosecution for an offeno 
punishable under Part XII-A can, in on: 
opinion, be instituted by or with tbi 
consent of an officer not inferior m rani 
to the Assistant Collector of the Central 
Excise Department In Exhibit P 5, 
dated 4th September, 1964, Shir V 
Parthasaratbv, Collector of Central 
Excise accorded his sanction to the prose 
cution of the appellant as required under 
rule 1 26-Q. of the Defence of India Rules 
He did so in exercise of the powers con 
ferred on him by the two notificatioiu 
mentioned above TTie offence for which 
the consent was given was described m 
this document as under 
“Whereas Shn Tarachand,son ofDevi- 
raj (Devichand), Room No 4> Mistry 
Bungalow, Duncan Road, Bombay 4 
was found to have acquired gold not 
being ornament except by succession, 
intestate or testamentary or m acw 
dance with the perm it granted cither 
by the Adrnmistrator or by the Deputy 
Secretary in the office of the 
Control Adrnmistrator, Bombay, duly 
authorised in this behalfby the Govern 
ment of India vide th**ir notification 
No F 1/8/63 GO, dated 20th October, 
1963 16 pieces of gold of lO tolas each 
bearing markings as to its origin 
and purity contrary to the p'ovisions 
of rule 126-H (rf) of the Dsfcncc ot 
India (Amendment) Rules 

Whereas any person having m his 
possession or in his control any quantity 
of gold or buys or oth'*rv,isc acquires or 
accepts gold in contravention of any 
P’ovmonsof Part XII-A of thcDcfcnre 
of India Rules renders himself liable 
for punishment under rule lao-t 

(a) 
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And on careful study of the material 
placed before me and satisfying myself 
that the said Shri Tarachand is liable 
to action under rule 126-P (a), of the 
Defence of India (Amendment) Rules, 
^963, for reasons mentioned above. 
I, V. Paithasarathy, Collector of 
Central Excise, Mysore Collectorate, 
Bangalore, in exercise of the powers 
conferred on me by the Government of 
India in their Notification F. No. 
25 /i/ 63-GGR, dated 5th November, 
issued under rule 126-J read 
with rule 126-X of the Defence of 
India (Amendment) Rules do hereby 
, accord consent for the institution of 
prosecution of the said Shri Tarachand 
as required under rule ia6-Q, of the 
Defence of India (Amendment) Rules, 
1968.” 

12 . Thi^ authority, in our opinion, 
quite clearly falls within the notification 
read as a whole and the High Court was 
right in so construing it. 

13 . The submission that these notifi- 
cations must be construed strictly because 
by these instruments the authority to 
prosecute is delegated and so construed 
they should be held to confer power only 
to prosecute but not to accord consent to 
the appellant’s prosecution by some other 
person or authority has not impressed us. 
The attempt by the appellant’s learned 
Counsel in this connection to equate 
these notifications with powers of attorney 
does not carry the matter any fm'ther. 
The plain reading of the relevant entries 
in the notifications leaves no doubt in 
our mind as to its meaning, scope and 
effect. It quite clearly authorises the 
Collector to exercise the power and 
function in relation to the matter of 
institution of prosecution for any offence 
punishable under Part XITA of the 
Rules referred to in rule 126-Q,. .Keep- 
ing in view the multifarious activities of 
the higher officers of the Central Excise 
Department it seems to us that after 
the responsible officers of this Department 
not inferior in rank to the Assistant 
Collector had applied their mind and come 
to a decision as to the desirability of start- 
ing the prosecution in a given case further 
steps in the matter of actual prose- 
cution including the drafting and presen- 
tation of the complaint can be larsfuny 
carried out by others. Tltat this is the 


real object and purpose of the notifications 
is clearly brought out on plain reading 
of their language. To hold othenvise, 
as desired by Shri Tarkunde, would not 
only^ mean unduly straining the un- 
ambiguous statutory language but would 
also tend to thwart, instead of effectuat- 
ing, their real purpose. We are thus 
in agreement with the view taken by the 
High Court, 

14 . The Counsel next submitted that the 
charge levelled against the appeallant 
was different from the one for which he 
has been convicted. In any event the 
charge framed, according to the Counsel, 
was vague and it has caused him prejudice 
in his defence. Here again, we are unable 
to agree. In the complaint all the rele- 
vant facts were stated quite clearly and 
it was emphasised that the appellant had 
been found in possession of 16 pieces 
of gold with foreign markings ingeniously 
concealed inside long tubular pouches, 
in turn hidden inside a pillow case. He 
was stated to be guilty inter aba of offences 
punishable under rule 126-P (2). The 
second charge framed by the Court was as 
follows ; 

“That you on or about the i6th 
November, 1963, at about 12.45 hours 
at H.A.L. Aerodrome, Bangalore, 
alighted from the plane No. 105 -which 
arrived from Bombay and when you 
and your articles rvere searched, you 
were found in possession of 16 pieces 
of gold each bearing markings as to its 
foreign origin and purity weighing 
10 tolas each, having illegally imported 
into India in contravention of prohibi- 
tion imposed by the Ministry of Finance, 
Notification No. 12 n Fi/48, dated 25th 
August, 1948, and ^vithout permit issued 
by the Gold Control Autlioritics as 
required underrulc inG-H {d) under the 
Defence of India (Amendment) Rules, 
1963, and thereby commifled an offence 
■under rule 126-P (2) read with 
126-1 (10) of the Defence of India 
(Amendment) Rules, 1963, relating to 
Gold Control and within my cogni- 
zance.” 

Tlic appellant never complained that this 
charge was vague or outside the complaint. 
Indeed in his statement in Court the 
appellant has admitted all tlic relevant 
facts alleged by the prosecution. Tlic 
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facts alleged and proved clearly bring 
the appellant’s case within the mischief of 
rules 126(H) (a) (rf) and 126 (P) (2) Rule 
126-H (a) (d) has already bwn repro- 
duced earlier Under rule 126-P (2) (ti) 
whoever has in his possession or under his 
control any quantity of gold in contraven- 
tion of any provision of Part XII-A is 
punishable with imprisonment for a term 
of not less than six months and not more 
than two years and also with fine Allthe 
relevant salient facts alleged by the prose- 
cution having been admitted by the 
appellant there can hardly be any 
question of prejudice having been earned 
to him by the wide language of the com- 
plamt and the charge assuming the 
language to be wide This argument is 
accordingly repelled 


15 Lastly the Counsel contended that 
the sentence imposed was too severe 
entire gold seized from him having 
b^ wnfiscated the sentence undergone 
should, according to the submission, be 
held to serve the cause of justice We 
/ w noticed that under rule 126.P 

(2) (ii) the minimum period of imprison* 
ment prescribed is six months Accord* 
ing to the appellant the law has since been 
the Gold (Control) 
which has repealed 
Part XII A of the Rules there is no mini- 
mum sentence of imprisonment prescribed 
I^n oi^ ^imon this case must be governed 
by the law as it was prior to the enforce- 
ment of the Gold (Control) Act, 1065 
Our attention has not been drawn to any 
provision of law nor to anv principle or 
precedent which would attract the pro* 
visions of the Gold (Control) Act of 106-, 
to this case 10 regard to the question of 
sentence ^ 


16 This appeal accordingly fads and is 
dismissed 
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A AT Grover, JJ 

M/s D N Roy and S K Banerjee 
and others Appellants* 
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The State of Bihar and others 

Respondents 

Afmes and Minerals (Regulation and 
Development) Act (LXVII of 1957), see 
fion 30— Exercise of suo mofo power 
under— Necessity to give person affected 
opportunity to show cause 

If the Central Goverament wanted to 
exercise its suo moto power under 
section 30 of the Mines and Minerals 
(Regulation and Development) Act, 1957, 
in order to pass the impugned order 
cancelling the grant of a mining lease 
by the State Government in favour of 
the appellant, it should have intimated 
that fact as well as the ground on witch 
It proposd to exercise that poTver to the 
appellant and given him an opportunity 
to show cause against the exercise of 
suo mofo power as well as against the 
grounds on which it wanted to exercise 
its power But at no stage the appellant 
was informed that the Central Govern 
ment proposed to exercise its suo moto 
power and ashed him to show cause 
a^inst the exercise of such a power 
At all stages it purported to act under 
rules 54 and 55 of the Mineral Concession 
Rules I960 The impugned order is 
Ihcmrore vitiated [Para 7] 

Appeal from the Judgment and Decree 
dated 9thAugust, 1966 of the Patna High 
Court in Misc Judicial Case No 1665 
of 1964 
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version into Ryotwan) Act (XXW of 1963 ) — 
Madras Leasehold s (Abolition and Conversion 
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CtoDceVor to discharge the functions of Ibe 
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The Judgment of the Court was delivered 
fay 

Hegde, /.—On 24th June, 1959, the 
Deputy Commissioner, Santal Parganas 
caused a notice dated 20th Jime, 1959, 
published in the Bihar Gazette, m 
accordance with the provisions of rule 67 
of the Mineral Concession Rules, 1949, 
of the availability for re-grant of mining 
rights in respect of fire-clay over the whole 
of village Palasthali No. 39, situate m 
Thana Nala, Block Kasta, Sub-Division 
Jamtara in the District of Santal Par- 
ganas. He announced m that notice 
fiiat the said area will be available for 
re-grant with effect from 1st August, 1959, 
and invited applications for grant of 
mining lease in respect of that area in 
accordance with the provisions of 
Mineral Concession Rules, 1949. The 
appellant, a partnership firm applied 
for that lease on 24th June, 1959, itself. 
Thereafter other persons including the 
5th respondent Nankhu Singh also applied 
for obtaining the lease m question. 
The State Government of Bihar granted 
the lease to the appellant on 31st March, 
1962, In pursuance of that grant a 
written agreement was entered into bet- 
ween the State Government and the 
appellant and the same was duly regis- 
tered. The State Government rejected 
the applications of the other applicants. 
Even during the pendency of the appli- 
cations before the State Government, 
the 5th respondent moved the Central 
Government under rule 54 of the Mmeral 
Concession Rules, I960 which had re- 
placed the 1949 Rules. Therein he 
prayed that the grant of the lease in 
favour of the appellant, if it had been 
made, should be cancelled and that he 
should be granted the mineral lease in 
question. The Central Government 
served a copy of that petition on the 
appellant and called for its comments 
At the same time it called for the com- 
ments of the State Government, as well. 
Aftei receiving the comments of the 
State Government, the same were passed 
on to the appellant as well as to the 5th 
respondent and them further comments 
were called for. After exam’n'ng the 
representation made by the parties and 
the comments offered by the State Govern- 
ment, the Central Government dismissed 
the petition made by the 5th respondent 
SOJ— 41 


on 30th , September, 1964. The Order 
of the Central' Government reads thus : 

“ Government of India 
Ministry of Steel and Mines 
(Department of Mines and Metals) 
No. MV-1 (569) 161. 

New Delhi, the 30th September, 1964 
From 

Shri A. Nabar, 

Under Secretary to the Government 
of India 

To 

Shri Nankhu Smgh, 

P. O. Churulia, Dist. Burdwan 
(West Bengal). 

Subject : Application under rule 54 of 
the Mineral Concession Rules, 1960 
in respect of Mining lease for fire-clay 
over 248 acres in Mouza Palasthali, 
P. S Nala, Distt. Santal Parganas. 

Sur, 

I am directed to refer to your apphea- 
tion, dated 17th October, 1961 on the 
above subject and to say that after 
careful consideration the Central 
Government hereby reject your revision 
application as being time-barred. 

Yours faithfully, 
(Sd.) A. Nabar, 
Under Secretary to the 

Government of India.” 

2. Thereafter the Central Government 
passed a further order on 5th November, 
1964, and that order reads thus : 

Registered A/D. 
“ Government of India 
Ministiy of Steel and Mines. 
(Department of Mines and Metals) 
No. MV-1 (569)/61. 

New Delhi, the 5th November, 1964. 
From 

Shri H. S Salmi, 

Under Secretary to the Government 

of India 

To 

The Secretary to the Government of 

Bihar, 

Dcnartment of Mines and Geology, 

Patna. 
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Subject Revision application under 
rule 54 of the Mineral Concession 
Rules 1960 from Shn Nankoo Singh 
relating to Mining lease for fire clay over 
24S acres m Santal Pargana District 

Sir, 


In continuation of this Ministry s letter 
of even number dated 30th September 
1964,ontheabosesubject lam directed 
to say that since no entry m the standard 
register svas made as required under 
former rule 67 of the Mineral Conces 
Sion Rules 1949, the area could not 
have been held to be a^uilable and the 
four applications (refened to in para 2 
o? \Vit> "Ho 

3181/M dated 9th June 1962) would 
be deemed to be premature and should 
have been rejected on that ground 
alone 

Even assuming that the notification nas 
valid the first two a(jplicatioas were 
premature under rule 68 and on that 
ground should have been rejected 
Apart from this the application of M/s 
D N Roy and S R Banetjee was 
deemed to be rejected on the expiry of 
9 months from the date of receipt of 
application i e 24th March 1960 
'The party did not come up in revision 
The application, therefore ceased to 
exist and the order of the State Govern- 
ment granting the lease to this party on 
31«t March, 1962, was without jdn*dio- 
t on The grant and consequent execu 
tion of the Mining lease are therefore 
void 

In view of the position expbmed above 
the Central Government in exercise cf 
their rtvisionary power confcir^ by 
rule 55 of Mineral Concession Rules 
1960 and all the other powers enabling 
m this behalf hereby set aside the order 
of the State Government contained in 
their letter No A/MM/-M)31/62 I 789M 
dated 31st Match I9o2 (mentioned 
m Stale Govcmin*nts letter No 
A^MM 4031/62 3181/M dated9thJunc 
1962) granting mining lease to M/s 
D N Roy and S K Banerjec and 
further direct them to throw open the 
area again under rule 58 (!) of Mineral 
Concession Rules, I960 for re grant 


ti9?i 

The notification should clearly indicate 
the date from which the area could be 
available for re grant and the date by 
whitfh the petitioners should submit thfir 
applications for mineral concession ^ 

4 M/s D N Roy and S K Baneijee 
are being informed 

Yours faithfully, 
(Sd) H Sahni 

Under Secretary to the 
Government of India 

Copy forwarded to M/s D N Royand 
S K. Banerjee Village and PO 
Chinuha District Burdwao (West 
TBcngii) wrt'n rB?Brence^o1,’hcir ’lertur, 
dated 12th June 1963 

(5rf)H S Sahm, 

Under Secretary to the 
Government of India 


3 Aggrieved by this order the appellant 
moved thePatna High (3outt under Article 
226 of tbe Constitution to quash the order 
of the Central Government, dated 5th 
November 1964 (which will hereinafter 
be refetred to as the impugned order ') 
The High Court dsmissed its petition 
As against the order of the High Court the 
appellant has brought this appeal after 
obtaining certificate of fitness from the 
High Court 


4 It was Urged before the High Court 
that the Government having passed the 
finalord ronSOthSeptember 1964 it had 
no power to review its own order and 
make any further order A^ttcdly 
there n® provision under the Mines and 
Mincml' (Regulation and Development) 
Act l957 or under the Mineral Gmees 
Sion Rules 1960 empowering the (Central 
Govcrtimfut to review its order The 
High ^urt did not hold that the Central 
Govcniment had any power to review its 
own order either under the Mines and 
Minerals (Regulation and Development) 
Act l957 or under the Mineral (3onces 
sionIWles JtupheldtheCentralGovem- 
meni s order on two grounds namely that 
theoider dated 30th September, 1964 is 
not a complete order as it did not dispose 
of the application nude by the 5th respon. 
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dent completely and secondly the Central 
Government had suo moto power to 
review the order of the State Government 
under section 30 of the Mines and Minerals 
(Regulation and Development) Act, 1957. 
These conclusions of the High Court were 
assailed before us. 

5. In his application under rule 54 of the 
Mineral Concession Rules, 1960, the 5th 
respondent prayed for (i) setting aside the 
grant made in favour of the appellant and 
(/i) grant the area m question on lease to 
him. The High Court thought that these 
aie two independent prayers In its view 
the Central Government by its order, dated 
30 th September, 1964,had disposed of only 
the prayer of the 5th respondent to grant 
the area on lease to him but it had not dis- 
posed of his first prayer, namely, to cancel 
the grant in favour of the appellant. In 
ourop'nionthisisan incorrect approach. 
The two reliefs asked for by the 5th 
respondent were inter-connected reliefs. 
In the context in which they were made, 
they cannot be considered as indepen- 
dent prayers. No grant in his favour 
could have been made without first 
setting aside the grant made in favour of 
the appellant. Therefore the first 
relief asked foi by the 5th respondent is 
a necessary condition precedent for a 
grant m his favour. Further by its order 
dated 30th September, 1964, the Central 
Government dismissed the entire applica- 
tion of the 5th respondent on the grounds 
that the same was time-barred. If his 
application in respect of one part of his 
prayer was time-barred, it was equally 
time-barred m respect of the other part. 

6. The impugned order of the Central 
Government does not show that it was 
made in the exercise of its suo moto power. 
It is purported to have been made on the 
basis of the application made by the 5th 
respondent under rule 54 of the Mineral 
Concession Rules, I960. In paragraph 3 
of that order it says “ in view of the posi- 
tion explamed above the Central Govern- 
ment m exercise of their revisionary 
power conferred by rule 55 of Mineral 
Concession Rules, 1960 and all other 
powers enabling in this behalf hereby set 
aside the older of the State Government 
contained in ’ their letter No. A/MM/ 
4031/62 -1789 M dated 31 st'March, 1962.” 

7. It is true that the order in question 
also refers to “all other powers enabling 


in this behalf.” But in its return to the 
writ petition the Central Government' 
did not plead that the impugned order 
was passed in exercise of its suo moto 
powers It is true that if the exercise of 
a pov/er can be traced to an existing 
power even though that power was not 
purported to have been exercised, under 
certain circumstances, the exercise of 
the power can be upheld on the strength 
of an undisclosed but undoubted power. 
But in this case the dilficulty is that at no 
stage the Central Government intimated 
to the appellant that it was exercising 
Its suo moto power. At all stages it 
purported to act under, rules 54 and 55 
of the Mineral Concession Rules, 1960. 
If the Central Government wanted to 
exercise its suo moto power it should 
have intimated that fact as well as the 
grounds on which it proposed to exerciso 
that power to the appellant and given 
hirn an opportunity to show cause against 
the' exercise of suo moto power as well 
as against the grounds on which it wanted 
to exercise its power Quite clearly the 
Central Government had not given him 
that opportunity. The High Court 
thought that as the Central Government 
had not only intimated to the appellant 
the grounds mentioned in the application 
made by the 5th respondent but also the 
comments of the State Government, the 
appellant had adequate opportunity to 
put forward his case. This conclusion 
in our judgment is untenable. At no 
stage the appellant was informed that 
the Central Government proposed to 
exercise its suo mo/epowei and asked 
him to show cause agamst the ejcercise 
of such a power. Failure of the Cmtral 
Government to do so, in our opinion 
vitiates the impugned order. . 

8. For the reasons mentioned above 
we allow this appeal as well the writ 
petition and set aside the impugned order. 
Central Government shall pay the costs 
of the appellant in this Court as well as 
in the High Court. 

Y.k. ' Appeal allowed. 
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THE SUPREME COURT OF INDIA 
(Civil Appellate Junsdiction ) 
pRtSENT — / C Shalt G K Muter, K S 
Eegde, A JV Grorer and A H Ray, JJ 
Eha^amian Wakf Estates etc 

Appellants* 

r 

Tbe State of Madras etc 

Respondents 

Madras Inam Estates {Ahohtwn and Con- 
version iwo Act (YXVI of 

1963^Madras leaseholds (Abolition 
and Coniersion irto Ryotwari) Act 
(XXVII of \96iy— Madras Minor Inoms 
(Abolition and Con\erstoninto RyotnOrt) 
Act (XXV of ahdity^Constttu 

non of India (1950), v<r/ic/es 21 31 (2) 
andyi-A 

The impugned Acts nz the Madras 
Inam Estates (Abolition and Conversion 
into Ryotwari) Act (XXVIof 1963) the 
Madras Leaseholds (Abolition and Con* 
version into Ryotwari) Act (XXVII of 
1963) and the Madras Minor loams (Abo- 
lition and Conversion into R>otwari) Act 
OOCX of 1963) are laws providing for 
the acquisition by the State of ‘'estate ” 
as contemplated by Article 31-A of the 
Constitution They seeJk to abolish all 
intensediate holders and to establish 
direct relationship between the Govern 
ment and the occupants of the concerned 
lands These legislations were under- 
tahen as part of agrarian reform 
Hence the provisions relating to acquisi- 
tion or the extinguishment of the nghts 
of the intermediate holders fall within 
the protective wings of Article 31-A of 
the Constitution, and cannot be ebal- 
Icaged onthegroundthat they areviola 
tive of Articles 14 19 or 31 of the 
Constitution [Para 6) 

The provisions in the impugned Acts 
reducing the liability of the tenants in the 
matter of pa>Tnent of the arrears of rent, 
whether decreed or not is not beyond 
the leg slative compe’ence of the State 
Legislature Those arrears are either 
arrears of rent or debti due from agri- 
cuhurists. If they ar e treated as arrears 

2480 to 2509 2«3 to 2546 
^‘9 2575 2576 and 2602 of 1966 
1053 lOM 1055 1062. 
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of rent then the State Legisbture had 
legislative power to legislate in respect 
of the same under Entry 1 8 of List II of 
the Seventh Schedule to the Constitution. 
Ifthey are considered as debts due from 
the agriculturists then the State Legisla- 
ture had competence to legislate m res- 
pect of the same under Entry 30 of the 
same List [Pare JOj 

In regard to the mams belonging to the 
religious and chantnble institutions, 
the impugned Acts do not provide for 
payment of compensation in a lumpsum 
but on the other hand provision is made 
to pay them a portion of the compensa- 
tion every >caras TasdiL Tbisisonly 
a mode of payment of the compensa- 
tion The method adopted is not violative 
of Article 31 (2) of the Constitution. 
At any rate that provisions is protected 
by Article 31 A of the Constitution 

[Para 111 

The contention that by acquiring the 
properties belonging to religious do- 
nominations tbe Legislature violated 
Aiticte 26 (c) and (d) of the Const]tution« 
IS untenable These provisions do not 
takeaway theright of theState to acquire 
property belonging to religious 
denominations These denominations 
Can own acquire properties and admmis 
tet them in accordance with law That 
docs not mean that the property owned 
by them cannot be acquired [Para 12J 
Appeals from the Judgments and Orders 
dated the 24*h June, 1966 and20thJuly, 
1966 of the Madras High Court in Writ 
Petitions Nos 1542 of 1965 etc , etc 

V Yedsntachari K. C Rajappa S Bala- 
krishn/snasiADr N M Ghaiate, Advo- 
cates, for Appellants (In C As Nos. 
24‘!0 to 2452,2434 to 2509, 2575 and 2576 
of 1966) 

V Vedantachafi and S Bdldkrishnm, 
Advocates for Appellants, (In CAs Nos 
2543, 2544 and 2546 of 1966) 

S Balakrtsh’tan and Dr N M Ghatate, 
Advocates for Appellant (In C A No 
254Son956) 

S I Cupie Senior Advocate (K Jayaram 
Advocate With lura) for Apoellants (In 
O As Nos 2547to2553and2559ofl9^ 
JT Parasurem K R Chaudhuri and 
K Raj-otdra Chaudhun Advocates for 
Appellants an C As Nos 2602 of 1966 
214 to 217 and 1055 of 1967) 
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M. S. K. Sffstri, S. Gopalan and M. S. 
Narasimhan, Advocates, for Appellants 
Cln C As. Nos 672 to 674 of 1967). 

M. S. Narasimhmt, Advocate, for 
Appellants (In C. As. Nos. 1053 and 1054 
of 1967). 

A. V. V. Nair, Advocate, for Appellants 
(In C.As. Nos. 1062 and 1063 of 1967). 

V. Vedantachari, A. T. M. Sampath and 
E. C. Agrawala, Advocates, for Appel- 
lants (In C. As. Nos. 1457 and 1458 of 
1967). 

P. C. Bimrtari, Advocate and J.B. Dada- 
chaiiji & Co., Advocates, for Appellant 
(In CA. No. 162 of 1968). 

K. Jayaram, Advocate for R. Tltiagarajan, 
Advocate, for Appellants (In C. As Nos. 
672, 673 and 1000 of 1968 and 2483 of 
1966). 

S. Mohan Kiimaramangahm, Senior 
Advocate, (A.V. Rangam, Advocate, with 
him), for Respondent (In all the Appeals ) 

R. Kiinchitapadain, Vmneet Kumar and 
K Jayaram, Advocates, for Respondeat 
No. 2 (In C A.No. 2484 of 1966) 

M. K. Ramamurthi Senior Advocate, 
(7. Ramamurthy and Vmeet Kumar, 
Advocates, with him), for Respondent No. 
2 (tn C. As. Nos. 2488 to 2490 of 1966). 

The Judgment of the Court was delivered 
by 

Hegde, J . — ^In this batch of appeals, the 
vahdity of the Madras Inam Estates 
lAbohtion and Conversion into Ryotwari) 
Act, 1963 (Madras Act XXVI of 1963). the 
Madras Lease-holds (Abolition and Con- 
version into Ryotwari) Act, 1963, Madras 
Act (XXVII of 1963) and the Madras. 
Minor Inams (Abolition and Conversion 
into Ryotwari) Act, 1963 (Madras Act 
XXX of 1963) is challenged on the ground 
that the material provisions in those Acts 
are violative of Articles 14, 19 (I) (/) and 
31 of the Constitation. .The provisions 
in these Acts reducing the tenants lia- 
bility to pay the arrears of rent are also 
challenged on the ground that the Legis- 
lature had no competence to enact those 
provisions. A few other ramor conten- 
tions are also raised in these a.ppeals 
to which reference will be made in the 


course of the judgment. All these con- 
tentions had been unsuccessfully urged 
before the High Court. Dealing with 
the allegation of infringement of Articles 
14, 19 and 31, the High Court in addition 
to holding that there has been no 
infringement of those Articles has further 
held that the challenge to the validity of 
these Acts on the basis of those Articles 
is precluded m view of Article 31 (A). 
Dealing with the contention relating to 
the reduction of rent the High Court came 
to the conclusion that the Legislature had 
power to enact the impugned provisions. 
The High Court also has given reasons 
for rejecting the other contentions 
advanced before it. Aggrieved by the 
decision of the High Court these 
appeals have been brought by Special 
Leave. 

2. The impugned statutes deal with 
agrarian reforms. They purport to 
deal with mam lands. It is profitless to 
go to the origin of mams or about 
their early history. Sufiice it to say that 
the Urdu word “Inam” means a gift. 
The mams grants were made by the 
Rulers for various purposes Some of 
them were granted tomstitutionsand some 
to individuals Broadly speaking there 
were three types of inams. The first 
type consisted of the grant of the mel- 
waram right alone The second cate- 
gory consisted of the grant of both the 
melwaram as well as the kudivaram right. 
In addition to these two mams, there 
were what are known as Minor Inams. 
Sometime prior to 1862, the Govern- 
ment took up the question of enfranchis- 
ing the inams The Inams Commissioner 
went into the rights of various persons 
claiming to be Inamdars Thereafter the 
Madras Enfranchised Inams Act, 1862 
(Madras Act IV of 1 862) was passed for 
declaring and confirming the title of the 
Inamdars. Section 2 of that Act provided 
that the title deeds issued by the Inams 
Commissioner or an authenticated extract 
from the register of the Commissioner or 
Collector shall be deemed sufficient proof 
of the enfranchisement of land previously 
held on mam tenure. By Madras Inams 
(Assessment) Act, 1956 (Madras Act XL 
of 1956), full assessment was levied on all 
mams lands except melwaram mams 
granted on service tenure, without affect- 
ing in any way the rights as between the 
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Inamdar and other persons if any, m 
possession or enjoyment of the mam land 

3 Where the mam compnsed the entire 
village thesamewastreatedasan estate 
m the Madras Proprietary Estates’ Village 
Service Act 1894 (MadrasActHof 1894) 
andtheMadrasHereditaryVillage Offices 
Act 1895 (Madias Act III of 1895) as well 
as in Madras Estates Land Act 190S 
(Madras Act I of 1908) Madras Estates 
Land Act 1908 recoynsed the ryots per 
manent tenure That Act scoured a per 
manent right of occupancy to every ryot 
who at the commencement was in pos 
session of ryoti landorwhowassubse 
qucntly admitted to the possession of such 
land Then came the Madras Estates 
Land (Third Amendment Act) 1936 
(Madras Act XVIII of 1936) That Act 
amplified the definition of the Vstat* ’ in 
the Madras Estates Land Act 190S so as 
to bring within its scope all mam villages 
of which the grant was made confirmed 
or recognised by the Government It 
also provided that when a question arises 
whether any load was the land holders 
pnvate land or not the land should be 
presumed not to be Inamdar s private 
land until the contrary was prov^ In 
1937 the Madras Government appointed 
the Frakasam Comm ttee to esquire into 
and report the conditions which prevailed 
m the Zaraindari and other proprietary 
areas in the State That committee sub 
mitted Its report together with a draft bill 
on the lines of its recommendations but 
no action was taken on that report as the 
Congress Ministry which appointed it 
resigned Then we come to the Madras 
Estates (Abolition and Conversion into 
Ryotwari)Act 1945 (Madras Act XXVI 
of 1948) This Act applies to all estates 
Lc Zamndan and imdertenure estate 
and all mam villages in wh ch the grant 
consisted of metacram alone The Act 
as its preamble says is an Act to provide 
for the repealofthepeimancnt settlements 
the acquisition of the rights of landholders 
in permanently settled and certam other 
estates m the Province of Madras and the 
introduction of the ryotwari settlemsntm 
such estatci. To complete the agrarian 
reforminitiatedbythisAct theimptfgncd 
Acts appear to have bro enacted The 
Preamble to Madras Act XXVI of 1963 
says that it is an Act to provide for the 
acquisition of all rights of landholders 


[1971 

III mam estates m the State of Madras 
and the introduction of the ryotwan settle- 
meat in such estates That Act follows 
by and large the provisions m Act XXVI of 
1948 IdActXXVIofl9£3mams estates 
are divided into two categories namely 
(I) existing mam estate and (7) a new 
mam estate The existing mam estate 
refers to the estate consisting of the whole 
village and the new mam estate means a 
part village mam estate of Pudukkottai 
mam estate The “New Inam estate’ 
was not an estate known to law earlier 
It IS merely a name given to part village 
mam estate or a Pudukottai Inam estate 
for drafting convenience Act XXVII of 
1963 IS an Act to provide for the tennma 
tion of the leases of certain lease holds 
granted by the Government, the acqu si- 
tion of the rights of the lessees m such 
lease holds, and the introduction of the 
ryotwan settlement m such leaseholds 
Act XXX of 1963 IS an Act to provide for 
the acquisition of the rights of the Inam 
dars m mmor mams and the mtroduc 
tion of the ryotwan settlement m such 
mams 


4 We do not think it necessary to go 
into (he contention that one or more 
provisions of the impugned Acts are 
violative of Articles 14 19 and 31, as in 
our opinion these Acts are completely 
protected by Article 31 (A) of the Consti- 
tution which says that 

‘Notwithstanding anything contained 
in Article 13 no law providing for— 

(a) the acquisition by the State of any 
estate or of any nghts therein or the 
extmguishment or modification of any 
such rights shall be deemed 

to be void on the ground that it is in 
consistent With or takes awayorabrid- 
g s any of the rights conferred by Arti- 
cle 14, Article 19 or Article 31 ’ 

5 The expression ‘ estate ’’is defined m 
sub Article (2) of Article 31 (A) That 
definition includes not merely mams but 
also land held under rjotwari settlement 
as well as land held or let for the purpose 
of agriculture or for purposes ancillary 
thereto including waste land, forest land 
land for pastures or site or buildings and 
otherstructuresoccup odbythecultivators 
oflaad, agnculturen aadvillago aitiwn?. 
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6. The impugned Acts are laws providing 
for the acquisition by the State of “ estate ” 
as contemplated by Article 31 (A). They 
seek to abolish all intermediate holders 
and to establish direct relationship between 
the Government and the occupants of the 
concerned lands. These legislations w'ere 
undertaken as a part of agrarian reform 
Hence the provisions relating to acquisi 
tion or the extinguishment of the rights of 
the intermediate holders fall within the 
protective wings of Article 31 (A)— See 
JB. Shankara Rao Badami and others v. 
State of Mysore and cnother'^. 

7. It is next contended on behalf of the 
appellants that the lands on which full 
assessment was levied under Act XL of 
1956 ceased to be inams and therefore 
provisions of the Madras Act XXVI of 
1963 cannot be applied to the same. 
We have not thought it necessary to go 
into the question whether as a result of 
Madras Act XL of 1956, certain inams 
have ceased to be Inams, as in ouronmion, 
'whether they continued to be inams or 
not they are still “ estate ” within the 
meaning of Article 31 (a) because they 
fall either under sub-claases (I) or (II) 
or (III) of Clause (a) of Article 31 (A) (2) 
and that being so the provisions of the 
impugned Acts cannot be challenged on 
the ground that they infringe Articles 
14, 19 and 31. The contention that as 
the State purported to abolish inams and 
not other intermediaries the law cannot 
be held to be valid if the intermediaries 
sought to be removed are not Inaradars 
is an untenable one. If the impugned 
legislation can be traced to a valid legis- 
lative power, the fact that the Legislature 
wrongly described some of the inter- 
mediaries sought to be removed does not 
make the law invalid. From the above 
observations, it should not be understood 
that we have come to the conclusion that 
the intermediaries concerned were not 
Inamdars. We have not gone into that 
question. From the provisions of the 
Impugned Acts, it is quite clear that the 
intention of the legislature was to abolish 
all intermediaries including the owners 
of those “ estates ” that were subjected 
to full assessment by Act XL of 1956. 

8. It was next urged that Article 31 (A) 
does not protect a ligislation where no 

1, (1969) 3 S.C.R. 1: (1969) 1 S.C.J. 854. 


compensation whatsoever has been pro- 
vided for taking the “ estates ”. We do 
not think we need go into that question. 
This contention bears only on the provi- 
sions of the Madras Act XXIV of 1963. 
Section 18 of that Act provides that com- 
pensation shall be determined for each 
inam as a whole and not separately for 
each of the interests in the mams The 
validity of this section was not challenged 
before us. All that was urged was that 
for some of the properties included in the 
mam, no compensation was provided. 
Even if we assume this contention to be 
correct, it cannot be said that no coxri- 
pensation was provided for the acquisition 
of the inam as a whole Hence Article 
31 (A) bars the plea that there was contra- 
vention of Article 31 (2) m making the 
acquisition in question. One of the 
contentions taken on behalf of the appel- 
lants is that the impugned Acts to the 
extent they purport to acquire mining 
lands are outside the purview of Article 
31 (A). It is not known whether the lands 
in which mining operations are going on 
were let or held as “ estates ”. Ihere'is 
also no evidence to show that the ownens 
of those lands are entitled to the mines. 
Hence it is not possible to uphold the 
contention that lands concerned m some 
of the appeals have been acquired without 
paying compensation. 

9. In order to avoid the bar of Article 
31 (A), a curious plea was put forward. 
It was urged that when the concerned 
bills were submitted to tlie President for 
his assent as required bv tlie first proviso 
to Article 31 (A), the President was not 
made aware of the implications of the 
bills. This contention is a wholly im- 
tenable one. There is no material before 
us from which ive could conclude that 
the President or his advisers were unaware 
of the implications of those bills. We 
must proceed on the basis drat the Presi- 
dent had given his assent to those bills 
after duly considering the implication 
of the provisions contained therein. 

10. It was next urged that the provisions 
in die impugned Acts reducing the liability 
of the tenants in the matter of payment of 
the arrears of rent, tvhethcr decreed or 
notwas beyond the legislative competence 
of the State Legislature This contention is 
again untenable. Those arrears are cither 
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arrears of rept or debts due from agn- 
niltunsts If tfiey are treated as arrears 
of rent then the State Legislature had 
legislative poiw to legislate m respect of 
the same under Entry 1 8 of List H of the 
VII Schedule If they are considered as 
debts due from the agriculturists then the 
State Legislature had competence to 
Legislate m respect of the same under 
Entry 30 of the same list 


second proviso to Article 3 1 (A) has been 
readied, Aea to that extent, the acquisi- 
tion will become invalid 
14 It was urged bv Mr Sa«tri appearing 
for some of the appellants that the 
impugned Acts do not acquire the lands 
concerned m some of the appeals TTus 
contention was not gone into by the High 
Court Dealing with that contention, 
the High Court m its judgment observed 


IJ In regard to the mams belonging 
'to the religious and charitable mstitu- 
tions, the impugned Acts do not provide 
for payment of compensation m a lump- 
|sum but on the other hand provision is 
'made to pay them a portion of the com- 
'pcnsation every year as Tasdik. This is 
only a mode of payment of the compensa- 
Ition Thatmodevvas evidently adapted in 
the interest of the concerned institutions 
AVe are unable to avree that the method 
[adopted is violative of Article 31 (2) 
'At any rate that provision is protect^ 
|by Article 31 A 

12 It was next urged that by acquirmg 
the properties belonging «> rehcious 
denommatioos, the L^islature violated 
Article 26 (f) and (d) which provide that 
religious denominations shall have the 
right to own and acquire movable and 
immovable property and administer such 
property m accordance with law These 
provisions do not take aw ay the right of the 
State to acquire properly belonging to 
religious dmonunations Those deno- 
Jminatjons can ovvn, acquire properties 
(and administer them m accordance with 
[law That docs not mean that the pro- 
[perty owned bv diem cannot be acquired 
As a result of acquisition they cease to 
own diat property Thcreafccrtheirright 
(o administer thatproperty ceases bemuse 
it IS no longer their property Article 26 
docs not interfere with the right of the 
State to acquire property 


13 MrSV Gtipte appearing For some 
of the appellants urged that the impugned 
Act contravenes the second provi o to 
Article31 (A) From the material before 
us It IS not possible to hold that any pro- 
perty under the p^rso lal cultiv ation of any 
of Uie appellants had been acquired 
Further there u no material to show what 
ceiling is * Hence it is not possible for 
us to examine thr correctness of that con- 
tention If in any particular case, the 


“But the applicability oF the impugned 
Acts to thei nams in question cannot be 
conveniently investigated m the presert 
writ proceedings The que tion will 
have to be determined with reference 
to ihc terms of the grant, the extent of 
the grant has to be ascertamed by refer- 
ence to the relevant materials Section 
5of hfadras Act XXXI oFl963 (XXX 
of 1963’) mates special provision 
for determination of the question whe- 
ther any non ryotwan area is or is not 
'an existing Inam Estate 'or* part village 
Inam Estate* or a minor mam or 
whole warn village in Fudukkottai 
It IS stated at the bar that u most 
the cases now before us the parties have 
applied under the provisions of the 
said Act for detennuiation of the charac- 
ter of the mams respectively held by 
them It 15 needless to point out that 
the Tribunal constituted under the act 
Will be entitled to decide that a parti- 
cular property is neither an ‘ existing 
mam estate nor a part village mam 
estate nor a whole mam village m 
Fudukkottai and completely out of 
the coverage of Acts XXVI and XXX 
of 1963 \N*c also make it clear that 
the disposal of these writ petiiions now 
docs not preclude the Inamdars from 
agitating the question that a particular 
property is not an mam at all and does 
not under any of the aforesaid four 
categoric* or falls under one or other of 
the categories as may be urged for the 
inamdars “ 

15 AVc agree with the High Court that 
the contention in question can be more 
appropriately gone mto m the manner 
suggested by the High Court 

16 In the result th-sc appeals fad and 
they arc dismissed But under the cir- 
cumstances, we make no order as to 
costs in these appeals 

VK. 


— Appeals dismissed 
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THE SUPREME COURT OF INDIA. 
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Present :—J. C. Shah, G. K. Miner, K.S. 
Hegde, A. N. Grover and A. N. Ray, JJ. 

Estate of Late Rangalal Jajodia 

... Appellant* 

V. 

Commissioner of Income-tax, Madras 

... Respondent. 

Income-tax Act (X7 oj 1922), sections 24-B 
(3), 34 (3) second proviso — Reassess- 

mt.nt— Limitation— Asses see dying after 
filing returns and producing docu- 
ments but before assessment— Will— Wife 
appointed executrix and son disinherited 
— Notice to son and assessment made on 
estate represented by son, widow and her 
children— Assessment set aside on appeal 
by son with direction to make fresh 
assessment on executrix— Fresh assessment 
on executrix— Whether barrred by limi- 
tation— Lack of notice to executrix before 
original assessment— Effect. 

R filed income-tax returns for the years 
1942-43 and 1943-44 as well as his excess 
profits tax returns for the corresponding 
chargeable accounting periods. On 
receipt of the returns, the ofiicer issued 
the requisite statutory notices to R for 
production of accounts and also other 
evidence in support of the returns and R 
complied with the aforesaid notices. 
But before the assessments to income- 
tax and excess profits tax could be made 
R died on 11th January, 1946. R was 
survived by S son by a predeceased wife, 
A, the second wife and children by the 
second wife. R had made a* will on 16th 
April, 1945 whereby A and one B were 
executrix and executor respectively. S 
was disinherited under the will. S how- 
ever performed the funeral obsequies for 
the deceased. The Revenue on the basis 
of that information issued notice to S 
asking him to show cause why the assess- 
ment of the deceased should not be made 
on him as the legal representative. S 
objected to the course stating that he was 
not the legal representative and that A 
and B as the executrix and executor 


•C.As. Nos. 2332 to 2335 and 

2336 to 2339 of 1966. 19/ft November, 1970. 
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respectively were the proper persons on 
whom proceedings were to be taken. The 
Revenue called for a copy of the will 
which however was not produced. The 
assessment was completed on 28th 
February, 1947, on the materials descri- 
bing the assesses as “ the estate of late R 
by legal heirs and representatives, S son 
of R, A, wife of R and her children ”. B 
appealed to the Appellate Assistant 
Commissioner and at the hearing of the 
appeal B produced a copy of the will. 
The Appellate Assistant Commissioner set 
aside the assessment and directed the 
Revenue Officer to make a fresh assess- 
ment on the executors in accordance with 
section 24-B of the Act. Pursuant to the 
direction the Revenue Officer gave notice 
to A and B. B who had refused to act as 
an executor intimated the fact to the 
Revenue Officer. A, the executrix, accepted 
the notice but requested the Revenue 
Officer to furnish her with copies of the 
returns, notes of examination and corres- 
pondence between the deceased and the 
Revenue to enable her to make repre- 
sentations The Revenue Officer however 
took the view that under section 24-B the 
Act it was not necessary to go through 
all the formalities once again and com- 
pleted the assessments on the estate of late 
R by executors A and another. The 
assessments were made on 29th October, 
1952 more than four years after the end 
of assessment years 1942-43 and 1943-44 
respectively. A appealed to the Appellate 
Assistant Commissioner who held that 
the assessments were validly made on a 
valid direction by the previous Appellate 
Assistant Commissioner. He however 
set aside the assessments directing the 
Revenue Officer to complete them after 
giving the executrix a fresh opportunity 
to object to the assessment. On further 
appeal the Tribunal held that the re- 
assessment made by the Revenue Officer 
on A, the executrix, was valid and that 
the assessments were saved from the bar 
of limitation by the second proviso to 
section 34 (3) of the Act. The Tribunal 
also held that the assessments were validly 
made under section 24-B (3) of the Act. 
The High Court on reference held that 
the direction and finding of the Appellate 
Assistant Commissioner were outs.de the 
scope of the second proviso to section 34 
(3) and the assessment proceedings were 
barred by limitation. The High Court 
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further held that section 24 (3) applied to 
the assessments and the proc^ure pres- 
cribed for making the assessment on the 
deceased assessee was to be repeated as 
regards the assessments on the legal 
representative irrespective of the fact that 
such procedure was followed dunng the 
life time of the deceased On appeal to 
the Supreme Court 

Held that the expression any person” 
in the setting in which it appears must 
be co nfine d to a person intimately con 
nected with the assessments of the year 
imder appeal In the present appeals the 
finding was that the assessment was made 
on but no notice was given to her The 
necessary direction was therefore given 
that notice should be given to her A 
was heard and the assessment was made 
She was not merely intimately connected 
with the assessment She was m fact an 
assessee Therefore the second proviso 
to section 34 (3) applied This second 
proviso to section 34 (3) of the Act applied 
to the present appeals because first the 
proceedings against A commenced on 
filing of returns before the Income tax 
authorities secondly the assessment 
proceeding continued after the death of 
Ji against the legal representatives S and 
A , tliirdl>, the assessment proceedings on 
being set aside and not cancelled pursuant 
to the appeal filed by 5 on the ground 
that notice was not given to A were conti- 
nued and fourthly, the setting aside of 
the assessment was only on the ground 
that notice was not given to and there- 
fore the finding and direction wasvital to 
the assessment proceedings The High 
Court was in error in holding that the 
assessment proceedings were barred by 
limitation Ihelack of a notice did not 
amount to the Revenue Authority having 
had no jur sdiction to assess but that the 
assessment was defective by reason of 
notice not having been given to her An 
assessment proceeding does not cease to 
be a proceeding under the Act merely by 
reason of want of notice It Will be a 
proceeding liable to ^ challenged and 
corrected Similarly if there is a mfstake 
as to name or there is a misdescnption of 
the name the p ccccding w ill be liable to 
be chaUenged and corrected by givng 
notice to the assessee subject to sues 
just exceptions as an assessee can lake 
under law The direction given by the 
Appellate Assistant Commissioner was to 


make fresh assessment on A in accordance 
with the provisions of the Act 

[Para 15, 16 end 13 ] 
Section 24 B covered the entire field of 
procedure to be followed m assessing the 
income of the deceased person and sec 
tion 24 (S') applied to the present case 
The High Court correctly held that sec 
tion 24 B of the Act applied to the 
present case [Para 17 J 

Appeals from the Judgment and Order, 
dated the 16th August, 1965, of the 
Madras High Court in Tax Case No 171 
of 1962 (Reference No 96 of 1962) 


A K Sen Senior Advocate {T A Rama 
ettandran Advocate with him) for 
Appellant (In C As Nos 2332 to 2335 of 
1966) and Respondent (In CAs Nos 
2336 to 2339 of 1966) 

S Mtira Senior Advocate (C7 C Sharma, 
Advocate and B D Sharma Advocate 
forj? H Sachth'’y Advocate, with him), 
for Respondent (In C As Nos 2332 to 
2335 of 1966) and Appellant (InC As 
Nos 2336 to 2339 of 1966) 

The Judgment of the Court was delivered 

by 


Rcy, J —These appeals are by certificate 
against the judgment dated I6th August, 
1965 of the High Court of Madras on a 
reference under section 66 (1) of the Indian 
Income tax Act, 1922 (hereinafter referred 
to as the Act) 

2 Seven questions were referred to the 
High Court The reference involved first 
the construction of the second proviso 
to sub-section (3) of section 34 of the Act 
and secondly the applicability of section 
24-B (3) of the Act to the assessments 
made on the executor to the estate of late 
Rangalal Jajodia j 


3 In ordertoappreciate thescopeofthc 
reference it is necessary to refer to the 
facts wh ch gave rise to the questions 
Rangalal Jajodia (hereinafter referr^ to 
as the deceased) filed income tax returns 
for the years 194243 and 1943 44 as well 
as h s excess profits tax returns for the 
corresponding chargeable accounting 
periods ending 31st December, 1941 and 
SIstpKember 1942 before the Incomc- 
m Officer Excess Profits Tax Officer, 
Madras Spec al SouthCircle On receipt 
Of the returns, the officer issued the rcqui- 
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Site statutory notices to the assessee for 
production of accounts and also other 
evidence in support of the returns under 
sections 22 (4) and 23 (2) of the Act and 
under the corresponding provisions of 
section 30 of the Excess Profits Tax Act, 
1940. Rangalal Jajodia complied with 
the aforesaid notices. But before the 
assessments to the income-tax and excess 
profits tax could be made Rangalal Jajodia 
died on 11th January, 1946. 

4 . Rangalal Jajodia was survived by 
Shankar Lai JajodUa son by a predeceased 
wife, Aruna Devi, the second wife and 
children by the second wife. Rangalal 
Jajodia had made a will on 16th April, 
1945 whereby Aruna Devi and one Ram 
Kumar Bhuwalka were executor and 
executrix respectively. Shankar Lai 
Jajodia was disinherited under the will. 
Shankarlal Jajodia however performed the 
funeral obsequies for the deceased. The 
Revenue on the basis of that information 
issued notice to Shankarlal Jajodia asking 
him to show cause why the assessment of 
the deceased should not be made on him 
as the legal representative. Shankarlal 
Jajodia objected to the course stating that 
he was not the legal representative and 
that his step mother Aruna Devi and Ram 
Kumar Bhuwalka as the executrix and 
executor respectively were the proper 
persons on whom proceedings were to be 
taken. The Revenue called for a copy of 
the will which however was not produced. 
The assessment was completed on 28th 
February, 1947 on the materials describing 
the assessee as “ the estate of late Shri 
Rangalal Jajodia by legal heirs and repre- 
sentatives, Shri Shankarlal Jajodia, son of 
Rangalal Jajodia, Shrimati Aruna Devi, 
wife of Rangalal Jajodia and her child- 
ren.” 

5 . The assessment orders were served on 
Shankarlal Jajodia who appealed to the 
Appellate Assistant Commissioner conten- 
ding that he was not the legal representa- 
tive. At the hearing of the appeals on 30th 
April, 1952 ShankarlalJajodia produced 
a copy of the will. The Appellate Assis- 
tant Commissioner set aside the assess- 
ment and directed the Revenue Officer to 
make a fresh assessment on the executors 
in accordance with section 24-B of the 
Act. Pursuant to the direction of the 
Appellate Assistant Commissioner the 
Revenue Officer informed the executrix 


and Ram Kumar Bhuwalka of his pro- 
posal to make assessment on them as the 
legal rrepresentatives of Rangalal Jajodia. 
Ram Kumar Bhuwalka who had refused 
to act as an executor intimated the fact to 
the Revenue Officer. Aruna Devi the 
executrix accepted the notice but request- 
ed the Revenue Officer to furnish her with 
copies of the returns, notes of examination 
and Correspondence between the deceased 
and the Revenue to enable her to make 
representations. The Revenue Officer 
however took the view that under section 
24-B of the Act it was not necessary to go 
through all the formalities once again and 
that the assessments were required to be 
done only for the purpose of inviting 
objections, if any, to the locus standi of 
Aruna Devi as the legal representative of 
the deceased. On the said view the 
Revenue Officer completed the income- 
tax and excess profits tax assessments on 
the estate of late Rangalal Jajodia by 
executors Mrs. Aruna Devi and another. 
The assessments were made on 29th 
October, 1952 more than four years after 
the end of assessment years 1942-43 and 
1943-44 respectively. 

6. The executrix Aruna Devi appealed 
against the assessments contending before 
the Appellate Assistant Commissioner 
that the assessments were barred by limi- 
tation and that the previous Appellate 
Assistant Commissioner’s direction to 
make assessments on her was invalid. It 
was also contended that reasonable 
opportunities were not given to Aruna 
Devi before the assessments were made. 
The Appellate Assistant Commiss’oner on 
16th April, 1955 held that the assessments 
were validly made on a valid direction 
by the previous Appellate Assistant Com- 
missioner. He however set aside the 
assessments directing the Revenue Officer 
to complete them after giving the e.xecutrix 
a fresh opportunity to object to the assess- 
ment. Aruna Devi appealed to the 
Appellate Tribunal. The Tribunal rejec- 
ted the appeals on the ground that the 
assessments had been set as’de by the 
Appellate Assistant Commissioner with 
the direction to give sufficient opportuni- 
ties to her. On a reference taken by 
Aruna Devi to the High Court, the H gh 
Court held that the Tribunal ought to have 
properly disposed of the appeals on all the 
contentions raised therein. Pursuant to 
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the order of the High Court the Tribunal 
heard the appeals on merits on 9th Junev 
1961 and held that the re assessment made 
by the Revenue Officer on Aruna Devi, the 
executrix, was valid and that the assess- 
ments were saved from the bar of limita 
tion by the second proviso to section 34 
(3) of the Act The Tribunal also held 
that the assessments were \alidly made 
under section 24'B (3) of the Act 
7 The H gh Court on reference under 
section 66 (1) of the Act held that the 
second proviso to section 34 (3) applied to 
save re assessment from the bar of limita 
tion but that m the present appeals the 
first assessments which were made on 
Sbankarlal Jajodia were set aside on 
appeal because these were not made on 
the real legal representatives of the 
deceased and therefore no direction or 
finding could be made by the Revenue 
Authority in any such appeal as would 
remove the bar of limitation on the re 
assessment later made on the executor who 
waste be regarded as an entirely different 
assessee The H gh Court also held that 
the direction or finding given by the 
Appellate Assistant Commissioner for 
making the assessment on the executors 
was unnecessary for the disposal of the 
appeals filed by Shankarlal Jajodia and 
therefore the direction and the findings 
were outside the scope of the proviso to 
section 34 (3) of the Act 
8 Astoscction24-Bsub<lausc(3)ofUie 
Act the High Court held that the section 
applied to the assessments m the present 
appeals but the High Court negatived the 
contention of the Revenue that the assess 
ments made on the executrix w ere made rn 
proper compliance with the procedure 
preyxibed undet s«tvona4.Bt5> of tht 
Act The High Court he'd ihat itwjsa 
Condition precedent to the validity of 
assessment to be made on the legal repre- 
sentatives that the procedure pre«cnbed 
for making the assessment on the deceased 
assessee was to be repeated as regards the 
assessment on the legal reprwentalive 
irrespective of the fact that such proce- 
dure was followed durmg the life time of 
the deceased 

9 The re'evant provis ons of section 34 
(3) of the Act necessary for the purpose of 
the present appeals arc the second pro- 
\ so to the said sub-section The said 
second proviso is as follows — 


\m 

Provided further that nothing contained in 
this Section limiting the time within which any 
actioa may be taken or any order assessment 
or re-assessment maybe made shall apply to a 
re assessment made under section 27 or to an 
asressnunc or re-assessment made on the ussa 
see Qt any person in consequence or of to giTO 
ei^tto any finding or direction contained in 
an order under sections 31 33 33 A, 33-B and 
66 or SS-A." 

10 Counsel for the Revenue in C As Nos 
2336-2339 of 1966 contended that the 
second proviso saved the assessment from 
thebar of limitation by reason of an order 
of assessment having been made m conse- 
quence of adding of direction given by 
the Aj^ellate Assistant Commissioner 
and secondly that Amna Devi was a 
person intimately connected with the 
assessment and that in fact the assessment 
was made on her but the assessment was 
set aside because no notice was given to 
her Counsel for the appellant Aruna 
DcvimCAs Nos 2332-2335 ot 1966 on 
theother contended first that AninaDevi 
was not an assessee and therefore the 
benefit of the second proviso to section 34 
(3) of the Act would not avail Secondly, 
It was said that Aruna Devi was not inti- 
mately connected with the assessment 
and was not an assessee, because there 
wras no proceeding m law under the Act 
against Aruna Devi and therefore she was 
Dot an assessee 

11 An assesseeis defined in5ection2(2) 
of the Act meaning a person by whom 
incoine-laToranyothersumof money is 
payable under this Act and includes every 
person m respect of whom any proceeding 
under the Act has been taken for the 
assessment of his income or of the loss 
sustained by him or of the amount of 
refund due to him It was said on behalf 
of the appellant Aruna Devi that the 
estate cannot be an assessee and in order 
to make the legal representative an asses- 
see a proceeding must be taken against the 
executor under the Act It was also said 
that in the final assessment Aruna Devi 
was assessed as an executrix but no pro- 
ceeding for assessment was taken against 
Aruna Devi as an cxecutnx Emphasis 
ws placed on the fact that the procee 
dings was against the estate which was 
^known to hw and even if the procee- 
ding against the estate could be held to 
be a valid proceeding Aruna Pcvi was 
never gven any notice and therefore no 
proceeding was taken against her 



3J3 


ill 


estate of RANGALAL JAJODtA V. C.I.T., MADRAS (Eaj), /.)• 


12. The assessment order shows the name 
of the assessee as the estate of late Shri 
Rangalal Jajodia by legal heirs and repre- 
sentatives Shri Shankarlal Jajodia son of 
Shri Rangalal Jagodia, Smt. Arima Devi 
wife of Rangalal Jajodia and her children. 
R.angalal Jajodia had filed the return. He 
died before the assessment was completed. 
The assessment was made on Anma Devi 
as legal representative. She was described 
as legal representative but not as an exe- 
cutrix. The liabifity imder the Act in case 
of death of a person is of the executor, 
administrator or legal representative to be 
liable to pay out of the estate of the 
deceased person to the extent to which the 
estate is capable of meeting the charge 
the tax assessed as payable by such person 
or any tax which would have been paid 
by him under the Act if he had not died. 
The Revenue in the assessment proceed- 
ings described the estate of Rangalal 
Jajodia by the legal heirs and representa- 
tives. It cannot be denied that an execu- 
tor is also a legal representative. 

13. What happened in the present assess- 
ment proceedings was that the proceedings 
weie commenced during the life-time of 
Rangalal Jajodia by reason of the returns 
being filed by and notices under sections 
22 (3) and 23 (2) of the Act having been 
served on Rangalal Jajodia during his 
life-time. The assessment order contains 
intrinsic evidence to that efiect as also of 
repeated intimation having been given to 
Shankarlal Jajodia after the death of 
Rangalal Jajodia No reply having been 
received from Shankarlal Jajodia, the 
assessment was completed under section 
24-B of the Act through the legal heirs 
and representatives including Aruna Devi. 
The Appellate Assistant Commissioner on 
an appeal preferred by Shankarlal Jajodia 
set aside the assessment because no notice 
was given to Aruna Devi though the 
assessment proceeding was against her as 
a legal representative The lack of a notice 
does not amount to the Revenue Autho- 
rity having had no jurisdiction to assess 
but that the assessment was defective by 
reason of notice not having been given to 
her. An assessment proceeding does not 
cease to be a proceeding under the Act 
merely by reason of want of notice. It will 
be a proceeding liable to be challenged 
and corrected. Similarly, if there is a 
mistake as to name or there is a misdes- 
cription of the name, the proceeding will 


be liable to be challenged and corrected 
by giving notice to the assessee subject to 
such just exceptions as an assessee can 
take under law. The direction given by 
the Appellate Assistant Commissioner 
was to make fresh assessment on Aruna 
Devi in accordance with the provisions of. 
the Act. 


14. Counsel for Aruna Devi relied on the 
decision of this Court in Income-tax 
Officer, Sitapur v. Murlidhar Bhagwan- 
cfas\ in support of the proposition that 
no finding was necessary m the present 
case because Aruna Devi was not an 
assessee and was a different person. We 
find that Aruna Devi was an assessee in 
the income-tax proceedings, but the 
proceedings were not in compliance with 
the Act by reason of the failure of giving 
the requisite notice of assessment and the 
reqm'site notice of demand. In Murli- 
dhar'’ s case^, the assessee appealed against 
an assessment order and the Appellate 
Assistant Commissioner held that the 
income was received m the previous 
accounting year and directed that the 
amount should be deleted from the 
assessment year 1949-50 and included in 
the assessment year 1948-49. Pursuant 
to that direction the Income-tax Officer 
initiated re-assessment proceedings in 
respect of the year 1948-49 and served a 
notice on 5th December, 1957. The ques- 
tion was whether the second proviso 
applied and saved the notice m lespect of 
the year 1948-49. It was held that the 
Jurisdiction of the Appellate Assistant 
Commissioner under section 31 of the 1922 
Act was strictly confined to the assessment 
order of the particular year under appeal 
and the assessment or re-assessment made 
in consequence of or to give effect to any 
finding or direction contained in an order 
under sections 31, 33-A, 33-3, and 66 or 
66-A must necessarily relate to the assess- 
ment of the year under appeal. _ The 
expression '‘finding and direction” in the 
second proviso to section 34 (3) was held 
to be a finding necessary for giving relief 
in respect of the assessment in question 
and that a direction which the appellate 
or the revisional authority was empowered 
to give under the sections mentioned in 
that proviso. The finding in Murlidhar' s 


1. (1964) 52 1 T.R. 335 : (1964) 6 SC.R.411 : 
:1964) 1 1.TJ. 599 ; (1964) 1 S C J. 583 : AI.R. 
[965 S.C.342. 



334 


THE SUPRDfB COURT JOURNAL 


[1971 


ccje^that the income belonged to the year 
1948-49 was not a finding necessary for 
the disposal of an appeal in respect of the 
year of assessment m question 
IS CounselforArunaDevicontendedthat 
the expression “any person occurring »n 
the second proviso to section 34 (3) of the 
Act could not be referable to a stranger 
and that Aruna Devi was a stranger In 
support of that proposition reliance was 
placed on the dec sion of this Court in 
S C Prashar and another v Vasanlsen 
Dv-arkadas and others* The facts of that 
case are entirely different and are of no 
assistance for the reason that m the pre- 
sent appeals Aruna Devi nas impleaded 
as a party to the assessment proceedings 
as a legal representative of Rangaial 
Jajodia The words ‘ any person were 
construed m MurlidJiar s case* to be 
confined to a person intimately connected 
with the assessment year under appeal 
It nas said m that case that modification 
or setting aside of assessment made on a 
firm joint Hindu family, association of 
penons fora particular year may affect 
the assessment for the said year on a 
partner or partners of the firm, member 
or members of the Hindu undivided 
family or the individual as the oise may 
be In such cases though the latter are 
noteo nomine parties to the appeal their 
assessments depend upon the assessments 
on the former The said instances arc 
only illustrati\e It is not necessary to 
pursue the matter further We would, 
therefore hold that the expression * any 
person ’ in the setting m which it appears 
must be confined to a person intimately 
connected in the aforesaid sense with 
the assessments of the year under appeal ” 
In the present appeals the finding was 
mat the assessment was made on Aruna 
Devi but no not cc was given to her 
The necessary direction was therefore 
given that notice should be given to her 
Aruna Devi was heard and the assessment 
was made She was not merely intimately 
connected with the assessment She was 
in fact an assesses Therefore the second 
proviso to section 34 (3) applied 
16 We are therefore of opinion that the 
second proviso to section 34 (3) of the Act 


* ,(pM'52ITR 3JS (1954) 6SCR 411 
m^S C 342^” (19M)tSCJ 383 A.I B 

« ITJt. 1 n9Sn 1 SCR 29 
(1963) I S CJ 687 A.LR, 1963 S C 1356 


applies to the present appeals because 
fimt the proceedings against Rangaial 
Jajodia commenced on filing of returns 
before the Income tax authonties, 
secondly, the assessment proceeding conti- 
nued after the death of Rangaial Jajodia 

againstthe legal representatives Shantarlal 

Jajodia and Aruna Devi , thirdly, the 
assessment proceedings on being set aside 
and not cancelled pursuant to the appea. 
filed by Shankarlal Jajodia on the ground 
that notice was not given to Aruna Devi 
were continued and fourthly, the setting 
asidcofthe assessment was only on the 
ground that notice was not given to Aruna 
Devi and therefore the finding and direc- 
tion was vital to the assessment proceed 
mgs The High Court was in error m 
holding that the assessment proceedings 
were barred by limitation 

17 Theotherquestionisastotheapplica 
bility of section 24 B of the Act Counsel 
on behalf of Aruna Devi repeated the 
conieotions advanced in the High Court 
that section 24 B does not cover the entire 
field of procedure to be followed in assess 
log the income of the deceased person , 
The High Court held that section 24 B of 
the Act applied but Aruna Devi should 
have been given opportunities to object to 
the assessment by repeating the entire 
procedure of section 24 B of the Act as 
during the lifetime of the deceased 
Counsel for the Revenue did not impeach 
the conclusion of the High Court that m 
relation to Aruna Devi the provisions of 
section 24 B of the Act were to be 
followed de novo We are of opinion 
that the H gh Court correctly held that 
section 24 B of the Act applies to the 
present case The third sub-seclion of 
section 24 B deals with a case of a person 
dying after having furnished a return 
Further m the present case the Income tax 
Officer had reason to believe the return to 
be incorrect or incomplete and he called 
upon Rangaial to furnish evidence The 
Act further confers power on the Revenue 
officer to male the assessment and deter- 
mine the tax payable by the deceased on 
the basis of the assessment and for that 
purpose to issue appropriate notice which 
would have had to be served upon the 
deceased had he survived and m that 
behalf to require from the executor, 
adm nistrator or other legal representative 
of the deceased person any accounts 
documents or other cwdence which he 
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miglit under the provisions of sections 22 
and 23 require from the deceased person. 
These provisions adequately answer the 
contention of the appellant Aruna Devi. 

IS. , For these reasons we hold that the 
High Court was in error m holding that 
the second proviso to section 34 (3) of the 
Act, did not save the assessments and 
therefore we set aside the judgment of the 
High Court and allow the appeals of the 
Revenue in C.A. Nos. 2335-2339 of 1966. 

19. As for appeals C. A. Nos. 2332-2335 
of 1966 we uphold the conclusion of the 
High Court and dismiss the appeals. 
Each party will bear and pay its own costs 
m all these appeals. 

T. K. K. Appeals Ncs. 

2336-2339 allowed. 
Appeals Nos. 
2332-2335 dismissed. 

THE SUPREME COURT OF INDIA. 
(Civil Appellate Jurisdiction.) 

Present : — J. C. Shalt, C.J., K. S. Hegde 
and A. N. Grover, JJ. 

Commissioner of Income-tax, Andhra 
Pradesh, Hyderabad ... Appellant* 

V. 

Jayalakshmi Rice and Oil Mills Contrac- 
tor Co. ... Respondent. 

(A) Income-tax Act (JX of 1922), section 
26-A and rule 2 of the riiles made under 
section 59 — Registration of firm— Applica- 
tion— Receipt of application within relevant 
previous year— Application for registra- 
tion of firm under Partnership Act filed 
within the relevant previous year but entry 
in the register of firms made after the end 
of the previous year — Application under 
section 26-A whether effective. 

The application filed by the asscssee for 
the registration of the firm under section 
26-A of the Act was received by the 
Officer before the end of the relevant 
previous year. The application for 
registration of the firm befoie the Regis- 
trar of Firms, under the Partnership Act 
was filed before the end of the relevant 
previous year but an entry in the registers 
of the Registrar of Firms was however 
made after the end of the relevant previ- 
ous year. The Department and the 


* C.A. No. 545 of 1957. 

15th January, 1971 


Tribunal held that the application under 
the Act was out of time. But the High 
Court held that the application was in 
time under rule 2 (6) of the rules in the 
view that the entry made by the Registrar 
of Firms would render the registiation 
effective from the date of the application 
under section 58 of the Partnership Act. 
The Revenue appealed. 

Held : the application for registration 
under section 26-A is out of time. Under 
rule 2 (b) of the rules an application for 
registration of the firm under section 26-A 
of the Act could be made before the end 
of the previous year of the firm only 
where the firm is registered under the 
Partnership Act. The reason.ng of the 
High Court and its conclus'on that the 
partnersh'p should be deemed to be 
registered on the date the application 
therefor was presented and that the 
requirements of rule 2 (6) would be satis- 
fied if it became registered under the 
Partnership Act evenafter the applica- 
tion under section 26-A was filed can- 
not be concerned with 

\Paras. 6, 3 and 5 ] 
(B) Partnership Act {IX of 1932), sections 
58 and 59 — Application for registration 
of firm made before Registrar of 
Firms— Necessary entry mads in the regis- 
ter of firms subsequently— Registration 
effective from date of entry and not from 
date of application for registration 

Under the Partnership Act, the registra- 
tion of a firm takes place only when the 
necessary entry is made m the register of 
firms under section 59 of the Partnership 
Act and not from the date of the applica- 
tion made under section 58 of the Act. 

[Para. 4.] 

Appeal from the Judgment and Order, 
dated the 15th April, 1966, of the Andhra 
Pradesh High Court in Case Referred 
No. 40 of 1963.’= 

S C. Manchanda, Senior Advocate {B. D. 
Sharma and R. N. Sachthey, Advocates, 
with him), for Appellant. 

K. Rajendra Chattdhuri, Advocate, for 
Respondent. 

The Judgment of the Court was deli- 
vered by 

Grover, J.—This is an appeal from a 
judgment of the Andhra Pradesh High 


* (1957) 1 An.W.R. 192 : (1957) 1 1.T.J. 354; 
64 j[.T,R. 125. A.I R. 1967 A. P. 99. 
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Court ansmg out of a reference made 
under section 66 (i) of the Income tax 
Act, 1922, hereinafter called the “Act” 
on the question whether on the facts 
and in the circumstances of the case the 
application under section 26-A of the Act 
was filed out of time 

2 The facts are not in dispute The 
assessee finn was constituted imdera deed 
of partnership dated 6th October, 1955 
It was to come into existence with effect 
from 5th November 1954 The assessee 
filed an application under section 26-A 
of the Act for registration of the firm for 
theassessraentyearl956-57 The ‘ previ- 
ous year ” of the firm was shown as the 
year ending 26th October, 1955 This 
application was received by the Income- 
tax Officer on 14th October, 1955 On 
20lh October 1955, the assessee filed be- 
fore the Registrar of Firms a statement 
under section 58 of the Indian Partocr- 
ship Act 1932 On 2nd November, 1955 
the Registrar of Firms filed the statement 
of the assessee and made entries in the 
register of firms On 23rd March 1961 
the Income tax Officer passed an order 
refusing to register the firm under section 
26-A, in/er aha for the reason that (he 
application had not been made m time 
The appeal taken to the Appellate Assist- 
ant Commissioner by the assessee failed 
The Income tax Appellate Tribunal also 
upheld the order of the Incom* tax 
Officer and the Appellate Assistant Com 
missioner On that a reference was 
sought and the High Court answered the 
question referred m favour of the assessee 
on the ground that the application had 
been filed in time 

3 Section26-AoftheActprovidesthalan 
application maybe made to the Income- 
Tax Officer on behalf of any firm consti- 
tuted imder an instrument of partnership 
specifying the individual shares of the 
partners for registration for the purposes 
of the Act The application has (o be 
made by such person or persons and at 
such time and has to conia'n such parli 
culars etc as may be prescribed Rules 2 
to 6 (6) of the rules made imder section 59 
ofthe Act deal with registration of firms 
We are concerned with the following 
material portion of rule 2 — 

“ Such apptoaon shin 


(a) Where the fir® is not registered under 
the Indian Partnenhip Act (IX of 1932) or 
where the deed ofpartnersbip o not registered 
under the Indian Registration Act (XYI of 
1908) and the applcation for registration is 
being made for the first time under the Act 

C) Within a penod of six months of the 
coQstituUon of th- fir® ot before the end of the 
previous year of the finn whichevw is carwr 
if the firm was constituted in that previous 
year 


(u) before the end of the previous year m 
any other case 


(6) Wh-re th- fir® is registered under the 
Indian Partnership Act (IX of 193^ or where 

the deed of partnership is registered un^ tne 

Indian Registration Act (W1 of 1W3) before 
the cad of the previous year of the fir® 


Now It IS common ground that the appli 
cation for registration was not made 
within the period prescribed by rule 2 (a) 
What has been urged throughout on 
behalfofthe assessee IS that the applica 
tion to the Income lax Officer was 
governed by rule 2 (t) and was m time as 
the firm should be deemed to ba>e been 
registered not on thedate on which.it ^as 
actually registered by the Registrar of 
Firms but with effect from the date on 
which the application for registration was 
presented to the Registrar In other 
words the firm should be considered to 
have been registered on 20th October, 
1955 on which date the statement under 
section 58 of the Partnership Act was 
filed by the assessee before the Registrar 
of Finns 


4 The real question which has to bede 
termmed IS whether the registration of a 
firm under the Partnership Act takes place 
with effect from the date on which the 
application for registration is made in 
accordance with section 58 of that Act. 
Section 58 (1) provides that the registra 
tion of a firm may be effected at any 
time by sending by post or delivering to 
(he Registrar of the area m which any 
plats of business of the firm is situated 
or proposed to be situated a statement 
m the prescribed form and accompanied 
by the prescribed fee stating 
Under section 59 when the Registrar is 
saticficd that the provisions of section 58 
have been duly compl ed with he shall 
record an entry of the statement m a 
register called the ‘ register of firms ” 
pnd shall file the statement In Jiam 
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Prasad v. Kanta Prasad^, it was laid 
down that the registration of a firm imder 
the Partnership Act takes place only when 
the necessary entry is made in the register 
of firms. Even imder section 69 of the 
Partnership Act which deals with the 
effect of non-registration it has been 
consistently held that the registration of a 
firm subsequent to the filing of the suit 
did not cure the defect: See Danwal 
^rshoiamdas v. Bdburam ChhotelalK 
Thus rmder the Paitneship law it can be 
taken to have been settled by decisions 
of High Courts from a long time that the 
registration of a firm takes place only 
when the necessary entry is made in the 
register of firms under section 59 of the 
Partnership Act by the Registrar. It is 
true that sub-section (1) of section 58 
employs language which without anything 
more may lend support to the view that 
the registration of a firm may be effected 
merely by sending an application which 
would mean that as soon as an applica- 
tion is sent and if entry is made imder 
section 59 pursuant to it the registration 
would be effective from the date when 
the application was presented. But sec- 
tion 58 (1) is not to be read in isolation 
and has to be considered along with the 
scheme of the other provisions of the 
Act, namely, section 59 and section 69. 
The latter section may not have a direct 
bearing on the point imder our consider- 
ation but it throws light on what was 
contemplated by the Legislature with 
regard to the point of time when the firm 
could be regarded as registered. The 
Kerala High Court has in Kerala Road 
Lines Corporation v. Commissioner of 
Income-tax, Kerala^, clearly expressed the 
view that reading sections 58 and 59 of 
the Indian Partnership Act together, a 
firm cannot be said to be registered when 
the statement prescribed by section 58 
and the required fee are sent to the Regis- 
trar and that the registration of the firm is 
effected only when the entry of the state- 
ment is recorded in the register of firms 
and the statement is filed by the Registrar 
as provided in section 59. In that case 

1. 1935 A1I.L.J.1243: 157 I.C. 154: A UR. 
1935 AU.898. 

2. I.L.R.. (1936) 58 All. 495: 1935 AE.LJ. 
1245 : 160 I.C. 277: A.I.R. 1936 All 3. 

3. (1964) 51 I.T.R. 711 : 1963 K.LT. 795 : 
a963) 2 K.L.R. 166: I.L.R. (1964) 1 Kcr. 579: 
A.LR. 1964 Ker. 251. 
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also an identically similar question arose 
in respect of registration of a firm'under 
section 26-A of the Income-tax Act. 

5. The High Court in the judgment under 
appeal referred to the statement extracted 
from the report of the Special Committee 
which had been appointed by the Govern- 
ment of India to examine the provisions of 
the Bill before it came to be passed by the 
Central Legislature as the Partnership Act 
and reference was made in particular to 
the statement relating to clause 58 corres- 
ponding to section 59 of the Partnership 
Act to the effect that the Registrar was a 
mere recording officer and that he had no 
discretion but to record the entry m the 
register of firms. We are unable to see 
how that statement can be taken into 
consideration for the purpose of inter- 
preting the relevant provisions of the 
Partnership Act We also cannot concur 
with the other reasoning of the High 
Court for coming to the conclusion that 
the partnership should be deemed to have 
been registered on the date when the 
application was presented and that the 
requirement of rule 2 (b) would be satis- 
fied if it became registered under the 
Partnership Act even after the apphcationl 
was filed. / 

6. For the reasons given above the appeal 
IS allowed and the judgment of the High 
Court IS set aside. The answer to the 
question referred must be given in the 
affirmative and against the assessee. The 
appellant shall be entitled to costs in 
this Court. 

K. G. S. — Appeal allowed. 
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THE SUPREME COURT OF INDIA 
(Civil Appellate Jurisdiction) 

Present ~J C Shah, CJ, K S ffegde 
onJ A N Grover, // 

Western States Trading Co fP ) L*d 

Appellant* 


Commissioner of Income-tax (Central) 
Calcutta 

Respondent 

Income rax Act (X7ofl922) sections 10(2) 
(vii) 24 {2)— Business ineome-^Compuia- 
tion of— Allowances — Sale of colliery 
business— Business earned on by assessee 
during part of relevant accounting year— 
Agreement for sale —Assesste to carry 
on business on behalf of purchaser as on 
and from relevant accounting year — 
Closing dovm. sale— Rnee less than book 
reJut^Assessee whether entitled 'to 
balancing alioiiance 

toss— Carry forward and set-off— Colliery 
business carried or* during part of relevant 
assessment year— Sale of business— Loss 
IB business m earlier years— \Vheth‘>r oob 
be set off against dividend from shares held 
as stocK in trade 

The assessee which owned a colliery 
entered into an agreement with another 
company on 29th November 1954 to sell 
the colliery to it According to this 
agreement the vendor was to sell and the 
purchaser was to buy as on and from Isl 
September 1954, on the account and at 
the cost of the purchaser The price was 
fixed less than the book value of the 
assets For the assessment year 195^-57, 
the relevant accounting year beng from 
1st September 1954 to 31st August 1955, 
the assessee claimed a balancing allowance 
under section 10 (2> (ni) of the Indian 
Income tax Act 1922 The Income tax 
OSicer and the Appellate Assistant 
Commissioner disallowed the claim The 
Tribunal accepted the Contention of the 
assessee that it earned on business till 
29th November 1954 but did not allow 
the loss as the Tribunal was of the view 
that It had resulted from a closing down 
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sale There was another item of divi 
deads received from certain shares held 
by the assessee during the relevant 
accounting year The Income lax Officer 
included these dividends mthe company’s 
income under section 12 of the Act The 
assessee failed to satisfy the authorities 
that the income received on account of 
the dividends could beset-ofr against the 
loss in business of earlier years brought 
forward On a reference the High Court 
took ihe view that the sale was a closing 
down sale and the net result of the trans- 
action was that the assessee was worbtg 

the Colliery from Isl S^lember, 1954 for 
and on account of the purchaser While 
recognising that the coal business was 
not stopped as from 1st September, 1954, 
the High Court came to the conclusion 
that It was on account of the purchaser 
that the business was carried on and any 
profits or losses which might have resulted 
until the actual sale were to be those of the 
purchaser and the vendor was to get only 
the price fixed together with interest and 
held that the assessee was not entitled 
to the allowance The High Court also 
held that no colliery business in the 
relevant year was earned on by the 
assessee and therefore no question of set- 
off could arise On appeal to the 
Supreme Court 

Held, that all the conditions necessary for 
the allowance under section 10 P) (wi) 
were satisfied and the assessee was entitled 
to the allowance claimed The colliery 
business was carried on by the assessee 
during part of the relevant accounting 
year The machinery and plant had been 
used for the purpose ofthe business The 
sale of the colliery took place during 
accounting year The loss of Rs 11,257 
was written off m the books of the 
assess^ There was nothing to show that 
the business of (he assessee should have 
been earned on for the whole year or that 
ibemachmcry or plant should have been 
used for the whole of the accounting 
period or if the assessee worfcrf only for 
a part of the year and then sold out the 
loss that he incurred was not a business 
loss The Tribunal had recorded a find- 
ing which was one of fact m the 
relevant accounting year the assessee did 
carry on colliery business It was 
not open to the High Court to go against 
the finding of the Tribunal and hold that 
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the business was carried on for , and 
on account of the purchaser. By means 
of the agreement it was not possible to 
alter the actual state of affairs, namely, 
the carrying on of the business by the 
assessee. ' [Paras. 6 and!.] 

The amount of the dividends would form 
a part of the income from business of the 
assessee if the shares were a part of the 
assessee’s trading assets and the assessee 
would be entitled to a set-off as claimed 
against the loss from its business incurred 
during the previous years. It was not 
disputed at any stage that the shares 
formed part of the stock-in-trade of the 
share dealing business -of the assessee. 
There could be no reason, therefore, for 
the assessee not being entitled to the 
set-off claimed under section 24 (2). 

[Para. 8.] 

Appeals by Special .Leave from the 
Judgment and Order, dated the 7th May, 
1965, of the Calcutta High Court m 
Income-tax References Nos. 183 and 238 
of 1961. 

C. K. Daphtary, Senior Advocate, (B. P. 
Mahesltwari and N.R. K/iaiiatt, Advocates, 
with him), for Appellant (In both the 
Appeals). 

S. C. Manclianda, Senior Advocate, (S'. K. 
Aiyar, R. N. Sachthey and B. D. Sliarim, 
Advocates, with him), for Respondent (In 
both the Appeals). 

The Judgment of the Court was deli- 
vered by 

Grover, J . — ^These appeals by Special 
Leave fiom a judgment of the Calcutta 
High Court arise out of certain questions 
of law which were referred relating to the 
assessment for the assessment year 
1956-57, the relevant accounting year 
being from 1st September, 1954 to 3Ist 
August, 1955. 

2 . The assessee owned a colliery called 
the Western ICajona Colliery, hereinafter 
referred to as “ colliery”. It entered into 
an agreement with another company on 
29th November, 1954, to sell the colliery 
to it. According to this agreement the 
vendor was to sell and the purchaser was 
to buy as on and from 1st September, 
1954, all the underground rights, etc., of 
the colliery with the machinery and other 
articles detailed in the schedules annexed 
to the agreement. It is not necessary to 


give the details of the other stock-in-trade 
which the purchaser was to purchase. 
The sale was to be completed within one 
year from the date of the execution of the 
agreement. According to clause 7 of the 
agreernent pending completion of the sale 
or delivery of possession of the premises 
to the purchaser the vendor was to carry 
on business on behalf of the purchaser 
and run the said colliery as on and from 
1st September, 1954, on the account and 
at the cost of the purchaser. The pur- 
chaser was to get all the profits and was 
liable for all the losses from that date. 

3. The price fixed for the colliery was 
Rs.3,50,000. The book value of the assets 
was Rs. 4,80,290. In the relevant assess- 
ment year the loss of Rs. 70,290 was 
claimed by the assessee. The Income-tax 
Officer rejected the claim for deduction of 
the loss from the assessee’s other income 
on the ground that during the accounting 
period the assessee did not carry on the 
business of colliery since the transfer took 
place with effect from 1st September, 
1954._ After making adjustment for 
certain assets which, according to the 
Income-tax Officer, were not entitled to 
depreciation he determined the figure of 
loss to be Rs. 11,257. This loss was also 
disallowed. The Appellate Assistant 
Commissioner upheld the order of the 
Income-tax Officer. The Appellate Tri- 
bunal, however, accepted the contention 
of the assessee that it carried on business 
till 29th November, 1954, but did not 
allow the loss as the Tribimal was of the 
view that it had resulted from a closing 
down sale. 

4 . There was another item of dividends, 
received from certain shares held by the 
assessee during the relevant accounting 
year. The Income-tax Officer included 
these dividends in the company’s income 
under section 12 of the Income-tax Act, 
1922, hereinafter called the “ Act ”. The 
assessee failed to satisfy the authorities 
that the income received on account of 
the dividends could be set-off against the 
loss in business of earlier years brought 
forward. The Tribunal made a reference 
of the following two questions under sec- 
tion 66 (1) of the Act : 

" (1) Whether on the facts and in the cir- 
cumstance of the case the sum of Rs. 11,257 
being a claim for loss on sale of assets on 
whi<£ depreciation was allowable in earlier 
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years is allowable under section 10 (2) (wOin 
computing the total income of the assesses 7 

(2) 'Whether on the facts and in the arcum- 
5tan^ of the dividend income was to be 

taken as income profits and gams of business 
of the company and set-off against losses 
brought forward from earlier years under see* 
non 24 (2) 

Since certain other questions had been 
sought to be referred by the assessee m 
respect of which the Tribunal declined to 
make a reference the assessee moved the 
High Court and the High Court directed 
that the following questions be referred 

(3) Whether ra the facts and circumstances 
of the case the interest income from Wcstem 
Kajona C^Hienes Ltd is income taxable under 
section 10 of the Indian Income-tax Actor 
under section 12 of the said Act 7 

(4) WhethT on ths facts and circumstances 
of the case there was any material to bold that 
the loan of M/s Shree Vijoy Corporation 
Ltd was an accommodation loan not 
advanced during the norma! coune of money 
lending business 7 

(5) If the answer to question (4) u that the 
loan was a business loan whether the debt had 
become bad m the year of account and deduc- 
tible in compuution of the tout income 

(d) Whether m the facts and circumstances 
of the ease th* Tribunal was right in refusing 
to allow set-off of earlier years business losses 
under sectioa 24 (2) " 

The two references were dealt with toge- 
ther by the High Court 
5 On the first question the High Court 
was of the view that the sale was a closing 
down sale and the net result of the trans- 
action was that the assessee was working 
in the colliery from 1st September 1954 
for and on account of the purchaser 
While recognising that the coal business 
was not stopped as from 1st September 
tfie Higfi Cburt came to tfie conefu- 
sion that it was on account of the pur- 
chaser that the business was earned on 
and any profits or losses which might have 
resulted until the actual sale were to be 
those of the purchaser and the vendor 
was to get only the price fixed together 
with interest The first question was 
answered agamst the assessee The 
second question was also answered against 
the assessee on the view that no colliery 
business in the rcles'ant year was earned 
on by It and therefore no question of 
set-off could arise The thud and the 
fourth questions were answered in accord- 
ance with the findmgs of fact giscat^the 


Tnbunal and against the assessee The 
fifth question was not pressed and was 
not answered The sixth question was 
covered by the second question and there 
fore no answer was returned with regard 
to It as well 

6 In the present appeals we are concern- 
ed with the first and the second question 
It has been submitted on behalf of the 
appellant that the loss of Rs 11^57 was 
allowable under section 10 (2) (v«) of the 
Act 10 computing the total income of the 
aK>cllanl TheTnbunal had recorded a 
finding which was one of fact, that ml 
therelcvant accoxmtmgyear the appellant 
did carry on the colliery business Thd 
finding of the Tribimal had not heed 
challenged by the department by raising 
an appropriate question and therefore it 
was not open to the High Court to go 
against the finding of the Tnbtmal ani^ 
hold that the business was caiT'ed on for] 
and on account of the purchaser At 
any rate it was an undisputable fact that 
the appellant earned on the business upto 
29th November, 1954 and it was only by 
virtue of the agreement made on that day 
that it agreed to treat the business as 
havmg been transferred to the purchasen 
witbefiect from 1st September 1954 By 
means of the agreement it was not possi- 
ble to alter the actual state of affairs, 
namely thecarrying on ofthe business by 
the appellant 

7 loourjudgmentthereisagooddcalof 
substance in theabove contentions urged 
on behalf of the appellant TheTnbimal 
bad, in clear and unequisoca! terms, 
upheld the contention of the appellant 
that it had actually carried on the busi- 
ness till 29th November 1954 Sec- 
tion ftffZJ (Vii/ provirfes tfiat profits or 
gaias shall be computed after making the 
allowance in respect of any such building 
machinery or plant which had been sold 
etc the account by which the written 
down value thereof exceeds the amotmt 
for which the biuldmg, machinery or plant 
IS actually sold or its scrap value The 
first proviso requires that such amount 
should actually be written off m the books 
of the assessee It is difficult to see how 
all the conditions necessary for the allow 
^c^ajder the above provisions were not 
satimed The colliery business was caniM 

on by the appellant during part of relevant 
accounting year The machinery and 
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plant had been used for the purpose of 
the business. The sale of the colliery 
took place' during the accounting' year. 
The loss of Rs. 11,257 was written off in 
the books of the appellant. The present 
case appears to be covered by the decision 
of this Court in Commissioner of Income- 
tax, Bombay City 11 v. national Syndi- 
cate^, m which all the above conditions for 
the applicability of section 10 (2) (v») 
were held to be present. Tt was said that 
there was no other conditions to be 
found in the section or in the Act which 
had to be complied with. There was 
nothing to show that the business of the 
assessee should have been carried on for 
the whole year or that the machinery or 
plant should have been used for the 
whole of the accounting period or if the 
assessee worked only for a part of the 
year and then sold out, the loss that he 
incurred was not a business loss. The 
decisions which were relied upon by the 
High Court are hardly of much assistance 
in the matter and are distmguishable on 
facts. The first question should have 
been answered in favour of the assessee. 

8. On the second question once it is accep- 
ted that the colliery business was carried 
on for a part of the relevant assessment 
year the assessee would be entitled to 
get a set-ofi!under section 24 (2) of the Act 
if the shares on accmmt of which the 
dividends were received formed part of 
the assessee’s trading assets It is well- 
settled by the decisions of this Court (see 
Commissioner of Andhra Pradesh v. 
Cocanda Radhas^'fami Bank Ltd.^), that 
section 6 of the Act classifies the taxable 
income under the several heads but the 
scheme is that income-tax is one tax and 
section 6 only classifies -the taxable 
income under different head^i for the 
purpose of computation of the net income 
of the assessee. While sub-section (1) of 
section 24 provides for setting off the loss 
under one of the heads mentioned in sec- 
tion 6 against the profits under a different 
head in the same year sub-section (2), 
provides for the carrying forward of the 
loss for one year and settmg off the same 


1. (1961) 41 I.T.K. 225 : (1961) 2 S.CR. 
229 ; (1962) 2 S C.J. 640 
2 (1965) 57 l.T R. 306 : (1965) 2 1.T.J. 346 : 

(1965) 2 Comp. L.J. 120 : (1965) 2 An.W.R. 
(SC.) 36 : (1965) 2 M.L J. (SC.) 36 : (1965) 2 
S.C.J.489 : (1965)3 S.C.R. 619. 


against the profits or gains of the assessee 
from the business in the subsequent year 
or years. It was emphasised in the 
aforesaid decision that sub-section (2) of 
section 24 in contradistinction to sub- 
section (1) is concerned only with the 
business and not with its heads under 
section 6 of the Act. Dividends are in- 
cluded in the meaning of income under 
sub-section (1-A) of section 12 which is 
the residuary head. Applying the princi- 
ples adverted to, before the amount of 
dividends would form a part of the 
income from business of the assessee if 
the shares were a part of the assessee’s 
trading assets and the assessee would be 
entitle to a set off as claimed against the 
loss from its business incurred during the 
previous years. It does not appear to 
have been disputed at any stage that the 
shares formed part of the stock-in-trade 
of the share dealing business of the 
assessee. There coidd be no reason, 
therefore, for the assessee not being 
entitled to the set-off claimed. The High 
Courts have consistently taken the view 
that business loss carried forward from 
earlier years can be set-off against dividend 
income derived from shares held as stock- 
in-trade. (Vide Commissioner of Income- 
tax, Madhya Pradesh v. Shrikishan 
ChandmaP and Commissioner of Income- 
tax, Ahmedabad v. Bhavnagar Trust Cor- 
poration (P.) Ltd. ^). The second question, 
therefore, should have been answered 
in favour of the assessee. 

9. In the result the appeals are allowed 
with costs m this Court and the decision 
of the High Court is set aside only with 
regard to questions 1 and 2, the answers 
to which are returned as already indi- 
cated. One hearing fee. 

T.K.K. — Appeals allowed. 


1. (1966) 60 I.T.R. 303. 

2. (1968)69 I.T.R. 278 : (1968) 2 l.T J. 690. 
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The Check Post Officer, Coimbatore etc. 

Appellants* 


M/s E P Abdalta and Brothers 

Respondent 

Aladras General Salts Tax Act (/ ^1959), 
sectton 42 (3) — Validity 

Entry 54 ofLi't II of the Seventh Schedule 
to the Cob titutjoji authorises the Stale 
Legislature to legislate in respect of taxes 
on the sale or purchase of goods A 
legislative entry does not merely enunciate 
powfers It specifies a field of legislation 
and the Avidest import and significance 
should be attached to it Power to 
legislate on a specified topic includes 
power to legislate m respect of matters 
which may i^rly and reasonably be said 
to be comprehended therein A taxuig 
entry therclore confers power uoon the 
Legislature to legislate for matters ancil- 
lary or inadental mcluding provisions 
forpreventingevasionof sales (ax. But 
the power to confiscate goods carried m a 
vehicle caxmot be said to be fairly and 
reasonably comprehended m the power 
to legislate in respect of taxe- on sale or 
purchase of goods Thus, the power con- 
ferred by sub-section (3) of section 42 of 
the Madras General Sales Tax Act, 
1959, to seize and confiscate and to levy 
penalty m respect of all goods which arc 
earned m a vehicle whether the goods arc 
sold or not is not incidental or ancillary 
to the power to levy sales tax The sub« 
section IS therefore ultra vires the State 
Legislature [P*war 4 and 6 ] 

Appeals from the Judgment and Order 
dated the 23d September, 1968 of the 
Madras High Court m ^^rlt Appeals 
Nos 106 and 107 of 1968 

A Jl Sen Senior Advocate, (d V Rangam, 
Advocate, with him), for Appellants (In 
both the Appeals) 


•CAs Kos 2012 and 2013 of 1969 

22rd Noremier 1970 


tlRT JOtmdAL ’ tl9?l 

T A Ramachandran, Advocate, for 
Respondent (In both the Appeals) 

The Judgment of the Court was delivered 

by 

Skah,J — Motor Lorry No KLR 3919 
driven along a highway from Coimbatore 
tn the State of Madras towards die bord^ 
of the State of Kerala w as when searched 
bv the Check Post Officer found to ca^ 
85 bags of food stuffs — 45 bags of maiM, 
20 bags of flour, and 20 bags of Kh^da 
sari sugar The driver of the motor 
was found to carry with him a biH of 
sale and a deliv er> note which covered 85 
bags of flour On the ground that wim 
outa bill of sale ordeliverynote maida 

and Rhandasari sugar were attempted 
fo ibe fransported and suspecting 
that there was an attempt at evasion of 
sales tax, the Check Post Officer by order 
dated 2nd March, 1965, confiscated t^ 
goods and gave an option to M/s K P 
Abdulla and Brothers the owners of the 
good* to pay Rs 1,000 as penalty in lieu 
of confiscation 

2 The owners of the goods then moved 
a petition in the High Court of Madras 
challenging the v al tdity ofsection 42 (3)(e) 
of the Madras General Sales Tax Act, 
1959, and for an order quashing the 
penalty, and another petition for a direc- 
tion to the Stale of Madras and the Check 
Post Officer to return the goods seized 
and ‘ confiscated while in transit ” 
Raraakrishnan J , rejected the petitions 
In appeals filed by the owners, the peti- 
tions were allowed and the orders imprs- 
ing penalty and confiscation of goods 
were set aside The Slate cf Madras 
has Appealed to this Court with certificate 
granted by the High Court 

3 Section 42 of the Madras General 
Sale* Tax Act, 1959, provides 

“(I) If the Govermnent consider that 
w ith a V lew to prev ent or check evasion 
of tax under this Act in any place or 
places m the State, it is necessary so to 
do, they may, by notification, direct the 
setting up of a check post or the erec- 
tion of a barrier or both at such place 
or place! as may be notified 

** (2) At every chi“ck post or barrier 
mentioned in sub-section(l), or at any 
®|her place when so required by any 
officer empowered by the Government 
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in this behalf, the driver or any other 
person in charge of any vehicle or boat 
shall stop the vehicle or boat, as the 
case may be, and keep it stationary as 
long as may reasonably be necessary, 
and allow the officer in charge of the 
check post or barrier, or the officer 
empowered as aforesaid, to examine 
the contents m the vehicle or boat and 
inspect all records relating to the goods 
carried, which are in the possession of 
such driver, or other person m charge, 
who shall, if so required, give his name 
and address and the name and address 
of the owner of the vehicle or boat as 
well as those of the consignor and the 
consignee of the goods. 

( з ) The officer in charge of the check* 
post or barrier, or the officer empowered 
as aforesaid, shall have power to 
seize aqd confiscate any goods which 
are under transport bv any vehicle or 
boat and are not covered by, 

(i) a bill of sale or delivery note, 

(и) a Goods Vehicle Record, a Trip 
Sheet or a Log Book, as the case may 
be ; and 

(iii^ such other documents as may be 
prescribed under sections 43 and 44 : 

" Provided that before ordering confisca- 
tion the officer shall give the person 
affected an opportunity of being heard 
and make an inquiry in the prescrib- 
ed manner : 

Provided further that the officer order- 
ing the confiscation shall give the person 
affected option to pay in lieu of con- 
fiscation — 

(a) in cases where the goods -are tax- 
' able under this Act, in addition to the 
tax recoverable a sum of money not 
exceeding one thousand rupees, or 
double the amount of tax recoverable, 
whichever is greater; and 

(61 in other cases, a sum of money not 
exceeding one thousand rupees,” 

By sub-section (2) the driver or any person 
in charge of the vehicle is required to stop 
the vehicle and to allow the officer in 
charge of the check post or banner to 
examine the contents in the vehicle, and 
to inspect all records relating to the goods 
carried in the vehicle. The officer in 
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charge of the check post or barrier is 
irivested with, power by sub-section (3) 
to seize and confiscate any goods which 
are carried and are not covered by the 
documents specified therein. The officer 
is required when ordering confiscation to 
give the person affected option to pay 
penalty in lieu of confiscation. 

4 . Entry 54 of List II of the Seventh 
Schedule to the Constitution authorises 
the State Legislature to legislate in 
respect of taxes on the sale or purchase 
of goods. A legislative entiy does not 
merely enunciate powers; it specifies a 
field of legislation and the widest import 
and significance should be attached to it. 
Power to legislate on a specified topic 
includes power to legislate in respect of 
matters which may fairly and reasonably 
be said to be comprehended therein; 
See The United Provinces v. Mst. Atiqa 
Begum and others^, Mavinchandra Mqfatlal v. 
The Commissioner of Income-tax^ Bombay 
City^, and Balaji v. Income-tax Officer, 
Special Investigation Circle^. A taxing entry 
therefore confers power upon the Legis- 
lature to legislate for matters ancillaiy 
or incidental including provisions for 
preventing evasion of tax. Sub-sections 
(i) and (2) of section 42 are intended to 
set up machinery for preventing evasion 
of sales tax. But, in our judgment, the 
power to confiscate goods carried in a 
vehicle cannot be said to be fairly and 
leasonably comprehended in the power 
to legislate in respect of taxes on sale or 
purchase of goods. By sub-section (3) 
the officer in charge of the check post or 
barrier has the power to seize and confis- 
cate any goods which are being carried 
in any vehicle if they are not covered by 
the documents specified in the three-, 
sub-clauses. Sub-section {3) assumes that* 
all goods carried in ,a vehicle near ,a 
check post are goods which have been 
sold within the State of Madras and in' 
respect of which liability to pay sales tax 
has arisen, and authorises the check post 
officer, unless the specified documents are 
produced at the check post or the barrier 
to seize and confiscate the goods and to 


1. (1940) F.C.R, 110; (1941) 1 M.L.J. 

(Supp.) 65, 

2. (1955) 1 S C R. 829 ; (1959) S C J. 158 : 
(1955) 1 M L J. (S C ) 87 : 26 IT R. 758. 

3 (1962) 2 SC.R. 983 . 43 I.TR. 393 ; 

(1961) 1 S.C.J. 376. 
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give an option to the person affected 
to pay penalty in lieu of con&cation 
A provision so enacted on the assumption 
that goods carried in a vehicle from one 
State to another must be presumed to 
be transported after sale withm the State 
IS unwarranted In any event power 
conferred by sub section (3) to seize and 
confiscate and to levy penalty in respect 
of all goods wh ich are carried m a vAicIe 
whether the goods are sold or not is not 
incidental or ancillary to the povser to 
levy sales tax A person canymg his 
owm goods even of personal lu^age from 
one State to another or for consumption, 
because he is unable to produce the 
documents specifiedinc]auses(i'),(tt}and 
( hi ) of sub-section (3) of section 44, 
stands in danger of having his goc^ 

! forfeited Power under subsection (3) 
of section 4a cannot be said be ancillary 
or incidental to the power to legislate 
for levy of sales tax 

5 The High Court was of the view that 
the question which fell to be determined 
was concluded by the judgment of this 
Court in The Cornmtssurur of Commeretal 
Tax and oAtrs v R S fhavar and ol^t^ 
That case arose under section 41 (a) of 
the Madras General Sales Tax Act I 
of ip59, and thu Court struck down the 
power confened under the Madras 
General Sales Tax Act 1959, upon the 
ofiicer of the Government to seize such 
accounts registers records orothcr docu- 
ments of the dealer as he may consi- 
der necessary if he had reason to suspect 
that any dealer is attempted to evade 
payment of any tax fee or other amount 
Ibis Ccurt hdd that tax and penalty 
cannot be levied before the first sale in 
the State, and on that account authoncy 
conferred to levy tax and penalty before 
the sale and to confiscate the goods for 
nonpayment was outside the legulatnc 
competence of the State That case may 
have no direct bearing m this case 

5 In the present case, however, the 
power lo confiscate the goods and to levy 
penaltv in lien of confiscation, when in 
respect of the goods found in a vehicle 
the driver of the vehicle is not carrying 


1 0968) 1 SCR. 148 0968) 1 MU 

(S C) 43 0963) 1 An W R (S C.) 43 (1957) 
2 1TJ 919 (1968) ISCJ t2l aJR- 

1968 S.C 59 


With h irn the documents specified therein, 
IS not a provision which is ancillary « 
incidental to the power to tax sale ol 
goods 

7 rhe appeals therefore fail and are 
dismissed with costs One heanng fee 
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THE SUPREME COURT OF INDIA 
(Original Jurisdiction) 

Present —M BidcyatuVah, CJ , 
SJislat V Bharsu\a G K Miiur,C A 
Vaidtalirgam, A N Ray and I v Pua, 
JJ 

Madho Limaye and another Peiitioncn* 


Ved Morti and others Respondents 

Mr Raj Narain Intervener 

Consutuiicn of India (1950) Article 
Ixaguxge of Suprente Court is EngUsn^ 
Interuner in a habeas corpus petition^ 
Insisting m arguing m Hmh—Not vstier 
stood by the members of the Bench— Mer 
ventton cancelled 

Where an intervener in 0 habeas corpus 
petition, who had a Counsel (m atten 
dance), insisted in arguing his case 
himself m Hindi— 'Not the language 
of the Court and not understood by 
the members of the Bench and would 
not agree lo the alternatives suggested 
by the Court, the only alternative for 
the Court is to cancel his intervention 
[Para 2 1 

Petition under Article 32 of the Constitu- 
tion of India for a wnt in the nature of 
habeas carpus 

Madka Ijmaye Petitioner in person. 
No 1 K Rajendra Clijudhuri and Pratap 
Singh Advocates for Petitioner No 2 . 

C K Daphtary and Dr L M Singhvi 
Senior Advocates (O P Rana Advocate, 
with them) for Respondents 

Nirea De Attorney General for India 
(R S DKtar tlji Kharna S P Nayar 
and R A Sachthey, Advocate* 
with him) for Attorney General for 
India and Union of India 
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S. C. Agarml and D. P. Singh, 
Advocates,for Intervener and Raj Narain, 
in person. 

The Court made the following 

Order.— Mr. Raj Naram yesterday insist- 
ed on arguing in Hindi. He was heard 
for sometime with a view to see whether 
we could follow him, simply because this 
is a habeas corpus petition involving the 
liberty of the citizen. Because of the 
importance of the case, we heard him for 
sometime, but the Attorney-General, 
Mr. Daphtary, who is opposing him 
and some of the members of the 
Bench could not understand the argu- 
ments made in Hindi yesterday. In 
these circumstances, it is futile to permit 
2Vlr. Raj Narain to continue his arguments 
in Hindi. He has a Counsel Mr. I). P. 
Singh, already in attendance and helping 
him We suggested the following three 
alternatives, 

(fl) that he may argue in English ; or 

(6) he may allow his Counsel to present 
case ; or 

(c) he may give his written arguments in 
English. 

2. The language of this Court is English 
(see Article 348 of the Constitution!. If 
Mr. Raj Narain, is not agreeable to these 
suggestions, and we understand, he is not, 
the only alternative for us is to cancel his 
intervention. We order accordingly. 

K.G.S. Ordei accordingly. 


THE SUPREME COURT OF INDIA. 
fCivil Appellate Jurisdiction^. 

Present : — J. C. Shah, K. S. Hegde and 
A. N. Gwver, JJ. 

The President, Union of India and another 

. . Appellints^ 

V. 

Kalinga Construction Co. (P.) Ltd. 

... Respondent. 

(A) Arbitration Act (X of 1940), section 
39 — Appeal against order setting aside 
an awardScope. 

In an appeal against an order under 
sections 30 and 33 of the Arbitration Act, 


•C. A. No. 2023 of 1969. 

ll//i September, 1970. 

SCJ— 44 


setting aside an award, the appellate Court 
cannot decide the matter as if it was enter- 
taining an appeal against the award itself. 
It cannot sit m appeal over the conclu- 
sions of the arbitrator and re-eKamine and 
re-appraise the evidence which had been 
considered by the arbitrator [Paia. 9.] 

(B) Aibitration Act {X o/1940), section 30 
— Arbitrator's conclusion not vitiated by 
any error apparent in his aivard—Award 
cannot be set aside. [Para. 10.] 

Appeal from the Judgment and Decree 
da.ted the '18 th February, 1965 of the Orissa 
High Court in Misc. Appeal No. 53 of 
1962. . 

S. T. Desai, Senior Advocate (Gobind 
Das and R N. Sachthey, Advocates, with 
him!, for Appellants. 

V. T. Rangasnaini, T. Raghavan, B. 
Datta and D. JV. Misra, Advocates and 
J. B. Dadathaiiji, Advocate of Mjs. J. B. 
Dadachanji & Co., for Respondent. 

The Judgment of the Court was delivered 
by 

Grover, J.— This is an appeal by certificate 
from a judgment of the Orissa High Court 
relating to an award given by Shri A. V. 
Viswanatha Sastri, an R.r-Judg; of the 
Madras High Court in a dispute which 
arose between the respondent and the 
Union of India in respect of a claim 
made by the former for a sum of 
Rs. 35,45,080-91 which was stated to be 
due for earthwork done on the right dyke 
oftheHirakud Dam. 

2. The Chief Engineer, Hirakud Dam, 
invited tenders on behalf of the Union of 
India for execution of work specifying 
certain details as to how tenders were to 
be submitted. It appears that before the 
tenders were invited certain estimates 
were prepaied in the office of the Chief 
Engineer. The intending contractors weie 
to submit tenders stating the rate for 
depositing earth on the Right Dyke 
site including all lifts and leads. The 
respondent-company submitted a tender 
which, according to the Chief Engineer, 
was not in the form invited by him as cer- 
tain extraneous matters were stated to 
have been introduced. The Chief Engi- 
neer and the representatives of the res- 
pondent-company held a conference at 
which certain agreements were arrived at. 
The tender of the contractor was provi- 
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sionally accepted on 28th December 1951, 
the fonnal contract was executed mndt 
later on 21st March 1953 The work 
started m February 1952 and took four 
>ears for completion The earthwork was 
done by the company by manual labour 
for a year m the begiimmg and thereafter 
It was done to a large extent by machinery 
The earth required to erect the dyke was 
dug up from certain areas demarcated by 
the Engineering Department near the site 
of the dyke The places from which the 
earth had to be taken were called “ borrow 
pits or borrow areas The company 
dug up earth from the borrow pits ” 
and dumped it on the site of the djke upto 
the required specifications This involved 
movement of the loose earth both verti- 
cally and horizontally from the borrow 
pit to the dyke The vertical movement 
was styled as lift and the horizontal 
movem'Tit as lead When the com 
pauy started employing the heavy machi- 
nery from the b^inmng of 1953 onwards 
a number of ramps had to be constructed 
to enable the machinery to go up from 
the borrow pits to the dyke 


3 It has not been disputed that for the 
earthwork done by the company it received 
paym'nt from the Government of an 
amount aggregating Ks I 08,19,543*00 
This amount was paid in accordance with 
the rate in item 1-A of the contract (Exhi 
bit P 69) According to that rate Rs 45 
were to be paid for 100 cubic feel of earth- 
work of all kinds of soil laid in 6" layers 
with rough dressing including all lifts 
and average lead not excccoiog 10 ’ 
According to the company an additional 
sum of Rs 28,20 786 75 was due m addi- 
tion to the amoimt already paid in rr=pect 
oi extraleads induding)itts An amount 
of Rs 2 lakhs was claimed on account of 
the construction of ramps The company 
further claimed a sum of Rs 5 3-4 288 16 
on account of interest on the aforesaid 
two amounts Th's claim was disputed 
by the Union o' India and it was main 
tamed on its behalf that the company had 
been fUly paid for the earthwork done by 
it according to the terms of the oontiact 
and that the company was not entitled to 
payment for lifts nor was there any occa- 
sion for Itadsmexcessof an average ofJO 
and further that the ramps in so far as 
they were outside the dyke w ere not to be 
paid for while those which had been in- 


corporated m the dyke had already been 
paid for as a part of the dyke. 

4 The agreement by which reference 
was made to the Arbitrator was as follows 

“ The disputes and difference between 
the patties relating to payment of lift 
equivalent and leads for machine route 
are referred to the arbitration of Shn 
A V Viswanatha Sastri retired High 
Court Judge Madras and his award 
shall be final and binding on the 
parties 

5 On J6th November, 1958, the follow 
log issues were framed by the Arbitrator 
by the consent of both the parites 

(0 Is the claimsnt entitled to any pay 
mcot for lifts under the terms of the 
contract between the parties? 

Note -~Both sines agree that 1 foot of 
lifts IS equal to 1 2 i feet of lead 

(«) Whether the claimant is entitled to 
payment for machine leads where 
machines have been used for earthwork 
and if so on what basis and at what 
rates '' 

(«0 Whether in the case of machine 
leads, lifts are not taken into accotmt as 
pleaded by the Union of India ? 

(le) Whether the claimant is entitled to 
lb© cost incurred m putting up the 
lamps 7 

(p) Is the Union of India estoppeo from 
denying habihiy for payment of lifts 
and machine leads for the reasons stated 
m paragraphs 11 to 1 1 of the Statement 
Claim ofl^linga Construction Co (P) 
Ud 7 

(«■) Is the claiment entitled to interest 
for the period during which the amounts 
payable to the claimant remained un- 
paid by the Government if so, at what 
rate 

(c«> What is the amount due to the 
claimant from the Union of India ? 

€ A good deal of oral and aocumentary 
evidence was led by both the parties before 
the Aibitrator /vfter discussing the same 
he came to the following conclusion* 

1 The tender must be taken to have 
been made and accepted on the basis 
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that the whole work was to he done by 
' nlanual labour. 

2. According to the terms of the con- 
tract if the average lead of 10 had to be 
exceeded the orders of the Chief Engi- 
neer in writing had to be obtained by 
the contractor and then the extra lead 
wastobepaidattherateofRs. 1 • 12 As. 
per 1000 cubic feet. The company did 
raise the question of payment foi lifts 
as early as 30th December, 1952, and 
sought the orders of the Chief Engineer 
in writing for the extra lead resulting 
from the conversion of lifts into leads 
but the Chief Engineer never made any 
order in writing. The arbitrator believ- 

. ed the evidence of the Chief Engineer 
Shri Kanwar Sain that he passed no 
orders allowing the Company an exten- 
sion of lead beyond the average 10. 
As the obtaining of the written order of 
the Chief Engineer was an essential 
condition which had to be complied with 
before a claim for extra lead could be 
made the company was not entitled to 
. payment for the extra leads beyond' the 
.average 10. 

3. The letter Exhibit P-6, dated 30th 
Maich, 1953, which was signed by the 
Superintending Engineer for the Chief 
Engineer had not been proved to have 
been written either under the instruc- 
tions of the Chief Engineer or approved 
by him. In this letter it was stated, 
inter alia, that the words “ average ip 
leads mentioned in the special condi- 

■ tions of the agreement include the initial 
lead and lift and all other lifts between 
the borrow area and the Dyke.” The 
Chief Engineer’s evidence relating to 
Exhibit P-6 was believed. 

7. The final conclusion of the Arbitrator 
on issue No. 1 was that under the terms of 
the contract between the parties the rate 
of Rs. 45 per 1000 cubic feet covered all 
lifts and that lifts had not to be separately 
paid for. On issue No. 2 the company’s 
claim for extra payment for machine leads 
was held to be untenable. The finding on 
issue No. 3 was that in a case of machine 
leads lifts were not to be taken into account. 
On issue No. 4 the arbitrator held that 
the company was not entitled to recovei. 
the costs incurred in putting up the ramps.' 
On issue No. 5 it was decided that the- 
Government was not estopped from deny- 
ing liability for pajment for liits and 
machine leads. On issues 6 and 7 the 


Arbitrator found that no amount was 
payable by the Union of India to the 
company nor was the Union liable to pay 
any interest. 

8. The respondent-company filed what 
was called a plaint under sections 30 and 
33 of the Indian Arbitration Act, 1940, in 
the Court of the Subordinate Judge, 
Sainbalpar, challenging the award on 
various grounds and prayed that it be set 
aside. It was further prayed that another 
arbitrator be appointed to make a fresh 
award regarding the disputes between the 
parties. The Subordinate Judge set aside 
the award by his order, dated 17th March, 
1962. The Union of India preferred an 
appeal to the High Court which was heard 
by Barman and Das, 1 J. Learned Judges 
gave dissenting judgments. Barman, J., 
was of the view that the award could not 
be sustained whereas Das, J., was of the 
opinion that the award was not liable to 
be set aside The appeal was then heard 
by a third Judge, G. IC. Misra, J. On 
issues 1 and 2. Misra, J., agreed with the 
judgment of Barman, J., but on issues 3 
and 4 he concurred with the decision of 
Das, J. According to his judgment the 
award could not be set aside on issues 3 
and 4 whereas it was liable to be set aside 
on issues 1 and 2. As the issues were 
severable he set aside the award only on 
issues 1 and 2. 

9- A bare perusal of the judgment of 
Misra, J , would show that he decided the 
matter as if he was entertaining an appeal 
against the award itself. He re-examined 
and re-appraised the evidence which had 
been considered by the Arbitrator and held 
that the arbitrator was wrong in coming to 
the conclusion that the work Was contem- 
plated by the contract to be done by 
manual labour alone. According to him 
under the agreement payment for machine 
leads was contemplated from ,the very 
beginning or at any rate was not excluded. 
He e.xamined a large volume of evidence 
including Exhibit P-6 as also the oral 
evidence of the Chief Engineer Shri 
Kanwar Sain and held that from the course 
of correspondence it was clear that in 
dealing with the contractor or the Execu- 
tive Engineer almost all the letters on 
behalf of the Chief Engineer were being 
dealt with by the Superintending 
Engineer. Once Exhibit P-6 was admitted 
to be genuine and was issued by the 
Superintending Engineer in the ordinary 
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co-QTse of coiiespondcnce it was foi the 
appellant to establish by production of 
the relevant records that that letter had 
been issued w ithout authority of the Chief 
Engineer Misra J , had no hesitation 
m holding that Exhibit P6 was written 
underthc authority of the Chief Engineer 
and was binding between the parties 
Here again what Misra J , did was to 
appreciate the evidence which had been 
considered by the Arbitrator in parti 
cular, the testimony of the Chief Engineer 
The Arbitrator had believed the state- 
ment of the Chief Engineer that Exhibit 
P 6 had neither been issued under his 
authority nor with his approval Once 
this part of his statement was believed by 
Ihearbitrator itwasnotopen to Misra, J , 
to sit in appeal over the conclusion 
of the Arbitrator in proceedings for set- 
ting aside the award 


10 The other serious error into which 
Misra, J , fell was to record a finding 
on the payment of extra leads be>ond 
10 in reversal of the conclusion of the 
Arbitrator This is what the learnt 
Judge proceeded to say 


The next point for considetadon is 
whether the payment for extra leads 
beyond 10 are to be rejected because 
the Chief Engineer s order m writing 
had not been obtained before the work 
involving additional leads was execu- 
ted Both under Exhibit P 2 and 
Exhibit P-d9 this term had been 
incorporated In the peculiar circums- 
tances of this case however it must be 
taken that the condition had been 
fulfilled eicn though there was no 
order m w’riting It was for the Execu- 
tne Engineer and ths Supermteoding 
Engineer who were getting the work 
done by the Company, to obtain 
the Order m writing or not to allow 
the Company to work beyond 10 
l«ds including lifts without obtaining 
the order of the Chief Engineer in 
w-nting ’ 


Ona It was found that under the termi 
ot the contract the order of the Chicl 
Mincer in writing had to be obtained 
t«fore the work involving additional 
te^s was executed and in the absence 
written order it was not 
‘hat the 

appellant— Union of India— was liable 
lor laymeot of extra leads beyond JO 


im 

by applying some pnnciple or rule 
analogous to estoppel It is no doubt 
true that the company had been writing 
to the Engineering Department in the 
matter and that the latter did not, for 
a considerable time, send any reply but 
the company was debarred from asbng 
for any additional pajment m the 
absracc of the Chief Engineer’s order 
in writing If the arbitrator came to 
that conclusion it could not be said that 
there was any error apparent in his award 
which would justify setting it aside 
II For the reasons given above the 
appeal is allowed and the order of the 
High Court setting aside the award dated, 
19tfa July J959 m part as indicated 
in the Judgment of Misra, J is hereby 
reversed The proceedings mstitufed by 
the respondent under sections 30 and j 3 
of the Indian Arbitration Act, 1940, shall 
stand dismissed In view of the entire 
circumstances the parties are left to bear 
their own costs m this Court 

VK Appeal allov/ed 

THE SUPREME COURT OF INDIA 
(Civil Appellate Jurisdiction) 
pRESeNT —J C Shah, K S Hegde and 
A N Cro\cT,JJ 

nie stale of Punjab Api>eUant* 

V 

Ramji La] and others Respondents 

(A) Punjab Pre-emption Act (/ 0/1913) 
section 8 (2 ) — Notification by State 

Go\emmen( under— Allegation that the 
notification nas issued mala fide— 0/tux 
of proof— Held on facts that notification 
m the instant case nas issued ma.1a &<ie 
It cannot be contended that the plea that 
the action of the State was not bona 
fide cannot be said to be established unless 
the party alleging that case names the 
officer or officers guilty of conduct which 
justifies an inference that the official 
act was done for a collateial purpose 
The law does not cast any such burden 
upon the party challenging the validity 
of the action taken by the State Govem- 
m-nt The State Government has 
undoubtedly to act through its officers 
What matters were considered, what 


• CJu No 1946 of 1966 


\2th October, 1970 
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matters were placed before the final 
authority, and who acted on behalf of 
the State Government in issuing the 
order in the name of the Governor, are 
all within the knowledge of the State 
Government and it would be placing an 
intolerable burden in proof of a just 
claim to require a party alleging mala 
fides of State action to aver in his peti- 
tion and to prove by positive evidence 
that a particular officer was responsible 
for misusing the authority of the State 
by taking action for a collateral purpose. 

\Para. 9.] 

The facts in the present case are eloquent- 
A sale deed was executed in favour of the 
defendants. The plaintiffs who claimed 
that they had a right to pre-empt the 
sale filed a suit and obtained a decree. 
On the finding of the High Court it is 
clear that except disclosing that the 
defendants intended to construct a factory 
on the land sold, nothing more was said. 
The State Government still proceeded 
to issue, in exercise of the power under 
section 8 (2) of the Punjab Pre-emption 
Act, z notification to exclude from the 
operation of the Act the land sold, as 
to defeat the right of pre-emption exer- 
cised by the plaintiffs in respect of which 
a decree was passed by the civil Court. 
The State Government has filed no affi- 
davit explaining the circumstances in 
which the order came to be passed. 
Therefore the conclusion of the High 
Court that the impugned notification 
was ' issued mala fide ' was borne out by 
evidence and no ground is made out calling 
for interference with that concluion in 
the present appeal by Special Leave. 

1 " [Par<7. 10.] 

Punjab Pre-emption Act (I of 1913), 
5. 8 (2 ) — If infringes Article 14 of the 
Constitution of India fl95Q)— (Quaere.) 

[Para. 6.] 

Appeal by Special Leave from the Judg- 
ment and Order dated the 6th December, 
1965 of the Punjab High Court in Civil 
Wnt No. 1523 of 1962. 

G. Maliajan, for Appellant. 

Avad Mchari, for Respondents Nos. 1 

and 2. . 

Thci Judgment of the Court was delivered 
by 

Shah, J.—On May, 1958,'Khilluand two 
others sold a plot of land in village 


Majesar, Tehsil Ballabhgarh, District 
Gurgaon to Surinder Kumar and Viren- 
der Kumar (who will hereinafter be 
referred to as “the defendants”). On 
9th January, 1959, Ramjilal and Khazan 
hereinafter called the “plaintiffs” filed a 
suit in the Civil Court to pre-empt the 
sale. On 16th November, 1961, the 
Government of Punjab issued in exeicise 
of the power conferred by sub-section (2) 
of section 8 of the Punjab Pre-emption 
Act, 1913, a notification declaring “ that 
no rights of pre-emption shall exist with 
respect to urban or village immovable pro- 
perty or agricultural landwnen purchased 
by any person for setting up or extension 
of any industry in the State with the per- 
mission of the Director of Industries, 
Punjab.” 


2. The plaintiffs contended that the noti- 
fication issued by the Government did 
not prejudicially affect their claim to 
pre-empt the sale By order dated 
16th February, 1962, the civil Court 
passed a decree for pre-emption condi- 
tionally on payment, of the amount for 
which the property was sold. The civil 
Court found that the defendants had 
failed to establish that they intended to 
establish a factory on the land in question. 


The defendants appealed to the Court 
f the Senior Subordinate Judge ugamst 
tie decree of the trial Court. Ther^ 
fter the Government of Punjab issued 
nother notification on 3rd Septembe^ 
962, that the Governor of Punjab 
ms pleased to order that “ no right of 
ire-emption shall exist with respect to 
ie sale^ of land, described in the Schedule 
3 this Notification made on the yin 
Jay 1958, in favour of Messrs. Sunnder 

1st 

Thfi ttlaintiffs then moved a petition 
i the High Court of Punjab challenging 
p validity of the notification dated 

S the case for hearing before a Full 
snch of the Court. 
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5 The Full Bench held that m a suit 
for pre-emption the claimant must prove 
that his right to pre-empt subsisted till 
the date of the decree of the first Court 
and that loss of the right after the date 
of the decree “ b> his own act or by an 
act beyond his control” did not afiect 
his claim m the suit Accordingly the 
notification under section 8 (2) of the 
Punjab Pre emption Act, 191 3 extinguish- 
ing the right of pre emption in the pro- 
perty issued during the pendency of the 
appeal against the decree of the Trial 
Couit did not disentitle the plaintiffs 
to maintain their claim of pre emption 
already erercised and m respect of which 
a decree nus granted to them The 
High Court also held that section 8 (2> 
of Punjab Act 1 of 1913 did not offend 
Article 14 of the Constitution but the 
notification dated 3rd September 1962 
was issued mala fiiie and was on that 
account ‘liable to be struck down asm 
valid ’ With Special Leave the State 
of Punjab has appealed to this Court 

€ It ^as urged that section 8 (2) infrm 
ges the guarantee of equality under 
Article 14 of the Constitution In terms 
section. 8 (2) provides 

“ The State Government may declare 
by notification that m any local area 
or with respect to any land or property 
or class of land or property or with 
respect to any «alc or class of sales 
no right of pre emption or only such 
limited right as the State Government 
may specify shall exist” 

The High Court uis of the view that sec- 
tion 8 must ^ read in the light of the 
scheme of the Act and especially sec- 
tion 9 which excludes from the operation 
of the Act sales made by or to Govera- 
mmt or by or to any local authonty, 
or to any company under the provisions 
of Part VII of the Land Acquisition 
Act 1894 or in respect of any sale 
sanctioned by the Deputy Commissioner 
under section 3 (2) of the Punjab Ahcna 
tion of Land Act, 1900 The power 
conferred by section 8 (2) to declare Iqr 
notifimtion that to certain sales the 
Act will not apply is independent of the 
^emp'iai which IS statutorily prescribed 
by section 9 Exercise of the power under 
section 8 (2) is apparently not restncted 
to transactions of the nature specified 


ju section 9, but for the purpose of the 
present case we do not feel called open 
to decide whether sub-section (2) of 
section 8 invests the State Government 
with ” arbitrary, unguided and tincana 
Used power ” 'o as to infringe the 
guarantee of Article 14 of the Consti 
tution, for, in our view the plea that the 
order was issued raised the 

plaintiffs and upheld by the High Court 
must be decided in their favour 

7 The High Court on a review of the 
evidence found it proved, that, although 
at some stage reference to the pre emption 
suit filed by the plaintiffs appeared in the 
history of the case the defendants did 
not disclose the fact that a decree had 
been passed m favour of the plamtifis , 
IQ the suit nor did any authonty (ex 
ccpttheTchsildar) trylofind outVrhether 
decree had been passed in that suit, that 
It was never brought to the notice of 
any authonty by the defendants that the 
findings of the Tnal Court was agamrt 
them and it was because they had Ihileo 
to prove that they intended to set tip 
a factory, no authonty ever tned to learn 
anything about that finding , that only 
a few days after the filing of the appeal 
by the defendants against the decree 
of the Tnal Court an affidavit was filed 
by one of the defendants that they 
intended to put up a factory on the land 
in question, that the Distnct Inspector of 
Industnes at Gurgaon made a report in 
favour of the defendants, only on the 
basis that they had started building the 
boundary wall that the Tehsildar made 
a report adverse to the defendants, and 
pointed out that they had only constructed 
a small room to the middle of the land 
and not a factory building, that the mov© 
of the defendants was to stultify and 
defeat the decree , that the Deputy Com 
missioner first ordered that a copy of 
the report of the Tehsildar be forwarded 
to the Government, but two days later 
the Deputy Commissioner changed his 
mmd when the defendants approached 
him and on the mere statement of the 
defradants that they intended to set up 
a factory in the land m question he 
proceed^ to recommend that exemp- 
tion notification under section 8 (2) of 
the Act be issued m favour of the de- 
fendants and that this was followed up 
by the higher authonties that the report 
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of ihe Tehsildar which had material 
bearing on the decision to be taken in 
the matter of issue of the impugned 
notification was suppressed and for this 
suppression there was no explanation “on 
the side of the State”; that although in 
the note dated 1 4th March, 1962 of the 
Joint Director of Industries, it was 
directed that the defendants were to 
sign an agreement that the exemption 
“ to be granted to them would not be 
misutilised ” and the land would “not be 
Mid for money-making”, and although 
in the Revenue Department’s note of 
14th August, 1962, it was stated that 
the Director of Industries be asked to 
obtain such an imdertaking before the 
issue of the notification, no such agree- 
ment or undertaking was obtained from 
the defendants and all that was done 
was that on 8th November, 1962 (i. do.y 
before the date of the notification and 
some days before its publication) another 
affidavit was obtained from the defendents 
that the land had been purchased for 
Ktablishing a factory and “they solemnly 
Undertook not to misuse or abuse the 
land”, and declared and undertook that 
the land shall be used only for industrial 
purposes, but there was “no manner of 
contract by them whereby they would have 
to surrender back the land in the event 
of their not using it for the purpose of 
establishing a factory”. 

8. The High Court also observed that 
there was no allegation that any superior 
officer “in the Revenue Department such 
as the Secretary or the Deputy Secretary 
had acted in a mafa fide manner in the 
msue^ of the impugned notification”. 
But it was pressed before the Court that 
the notification was not really the act 
of one single person finally approving that 
the notification be issued : it was the 
result of a process of formal or informal 
inquiries and reports and consideration 
of various authorities at various stages 
leading up to the recommendations based 
on material collected which went to form 
the basis of the judgment whether or not 
such a notification should issue in any 
particular case. Approving of the process, 
the High Court observed that on a consi- 
deration of all the circumstances the 
•mpugned notification mu':t be held to 
have been issued mala fide. The High 

Court concluded : 


“The reason in the circumstances of 
this case is simple. In the first place 
the report of the Tehsildar was a crucial 
and vital document in this case, which 
would substantially and mateiially affect 
the approach of the higher authorities 
in the conclusion to issue or not to 
issue the notification. In this respect 
what happened before the Deputy 
Commissioner (Collector) had also the 
same braring. It should have been 
disclosed what orders the Deputy Com- 
missioner (Collector) passed first and 
what was the order which he passed 
two days later. An endeavour should 
have been made by somebody to find 
out what wai the finding given by the 
Trial Court m the decision of that suit. 
This was not done even after the matter 
was pointed out by the Tehsildar. In 
other words, either deliberately or by 
sheer avoidance no effort was made to 
find out what finding the Trial Court 
had given in the matter 
In spite of it having been pointed out 
that before the issue of the notification 
an agreement be obtained from respon- 
dents 2 and 3 (the defendants) against 
misuse and misatilisation of the land 
for the purpose other th^ that for 
which It was being exempted from the 
St of pre-emption of the petitioners 
and for not making it an otherwise 
profiteering transaction, 
ment binding m law was obtmned from 
these’ respondents (the defondants), but 
instead tL matter was slurred over by 
obtaining a second affidavit from the 
two respondents (the “ 

is thus apparent that at the final sta es, 

SfS tiUncirV;. present 

“SrefS-^— rS 

d°^Sions were ''' completely ignored 
direcrion circumstances of 

the case, to my mmd, tho}^nit 


the case, ---- - h^ve 

notification ‘^^no ^ 

been issued m Sooij^^tlx aaa ^ „ 

held to have been issued mala fide. 
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This IS a finding based on appreciation 

orevidenceandnocaseismade out ^htch 

may justify us m interfenng with that 
finding It appears that the subordi- 
nate authorities svithheld \ery impor 
tant facts which had bearing on the issue 
of the notification by the State Govern 
ment excluding the land sold under 
the sale deed dated 9th May 1958 execu- 
ted by KhiUu from the operation of the 
Punjab Pre emption Act I of 1913 even 
after a decree was passed by the Cml 
Court granting pre emption 

9 Counsel for the State of Punjab 
Contended that the plea that the action 
of the State was not bona fide cannot be 
said to be established, unless the party 
alleging that case names the ofUcer 
or officers guilty of conduct which justi- 
fies an inference that the offiaal act was 
done for a collateral purpose, and since 
no such attempt was made and the 
High Court did not find that any named 
officer or officers was or were respon- 
sible for that official act the plea that 
It was (not) bona fide must fail We do 
not think that the law casts any such 
burden upon the party challeoging the 
validity 01 the action taken by the State 
Government The State Government has 
undoubtedly to act through its officers 
What matters were considered what 
matters Were placed before the final 
authority, and who acted on behalf of 
the State Government in issuing the 
order m the name of the Governor are 
all within the knowledge of the State 
Government and it would be placing 
an intolerable burden m proof of a just 
clmms to require a party alleging mala 
fides of State action to aver m his peti- 
tion and to prove 6y positive evidence 
that a jjarticular officer was responsible 
for misusing the authority of the State 
by taking action for a collateral purpose 

10 The facts tn the present case are 
eloquent A sale deed was executed 
in favour of the defendants The plaiu- 
tiifs who claimed that they had a right 
to pre empt the sale filed a suit against 
the defendants and obtained a decree 
On the finding of the High Court it is 
clear that except disclosing that the de- 
fendants intended to construct a factory 
nothing more was said the State Govern- 
ment still proceeded to issue m eaeicise 
of the power imder section 8 (2) of the 


Punjab Pre emption Act, a notification 
to exclude from the operation of theAct 
the land so as to defeat the right of pre- 
emption exercised by the plaintiff m 
resjwct of which a decree was passed by 
the Civil Court 1 he State Government 
has filed no affidavit explaining the 
circumstances m which the order came 
to be passed they have merely offered 
“comments on the petition filed by the 
plauvtiffs In our judgments the con- 
clusion of the High Court was borne out 
by evidence and no ground is made out 
calling for our interference with that con- 
clusion in this appeal withSpecial Leave 

11 The appeal therefore fails and is 
dismissed with costs. 
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Commissioner of Income-tax (Central) ' 
Calcutta Respondent 

Income rax Act (Y/o/l922) 5ection2i(2) 
— Same business — Jjoss-^Carry forv>ard<nid 
set-off— Tivo businesses— Inier-conneetion 
— Inter lacing— Inter-dependence— Unity- 
Tests— Common management— Common 
busmess organisation- Common adminis- 
tration— Common fund— Common place of 
business — Assessee-company owning a 
ahmVny, aeqaenrts gur refining company, 
later— purcime and sale of shares of 
lease company — Loss — Set-off against 
income of sugar business— Allonabilily 

The assessee-company incorporated in 
1942 owning a distillery at the beginning 
acquired a refinery in 1943 and with effect 
from I94S obtained on lease a sugar and 
gur refining company Between January, 
1^6 Md April 1W6 the assessee pur- 
chased shares of the sugar and refining 
company and sold the entire block of 
shares m April, 1947, incurring loss for 
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the assessment year 1948-49. After set-off 
against the other income it was carried 
forv,'ard under section 24 (2) of the Act 
to the year 1949-50. The assessee claimed 
to set-off this unabsorbed loss pertaining 
to the share business against its profits m 
the sugar business for the assessment 
year 1949-50. Ultimately the Supreme 
Court in the appeal filed by the assessee, 
wiled for a supplementary statement from 
the Tribunal which found, that there was 
a single trading and profit and loss 
account, in the same account the sales of 
spirit, sugar and molasses as well as stock 
and shares appeared, that all the transac- 
tions were dealt with by a common orga- 
nisation, that the sugar business and the 
transaction relating to the shares were 
attended to as part and parcel of the 
business of the assessee, that a common 
fund was utilised both for business 
purposes as well as for the purchase of 
shares, that part of an overdraft taken 
irom the bank had been discharged from 
®^the income of the business and that 
ail the transactions were carried on in the 
same place of business. 


Hfildi the business of the assessee of 
dealing m shares and the business of 
Manufacturing sugar and other commodi- 
tiw constitute the same business within 
Me meaning of section 24 (2) of the Act. 
Lertain objective tests for finding out the 
existence of inter-coimection, mter-lacing, 
mter-dependence and imity between two 
Or more businesses are furnished by the 
existence of common management, 
ommon business orgamsation, common 
administration, common fund and com- 
Mon place of business. 

[Paras. 13, 22 and 25.] 

Qn facts; the above tests were satisfied in 
me instant case. 

^^0 Judgment and Order, 
the 23rd July, 1963, of the Calcutta 
^.’^^“O'ort in Income-tax Reference No. 
o4of 1558.+ 

^c/h)j Chaudhiiri, Senior Advocate 
to'. P. Malhotra and D. N. Gupta, Advo- 
ms, With him), for Appellant. 

^ikttmar Mitra, Senior Advocate (P. A. 
^inachandraii and B. D. Shaima, Advo- 
_ bs, With him), for Respondent. 

• (1964)1 1. T.J. 530. , 

S O J— 45 


The appeal, first came on for hearing 
before J.C. Shah, V. Ramaswamy and 
A. N. Grover, JJ. 

The Judgment of the Court was deli- 
vered by 

Paniflsii'aiiii,/.*^’'— The assessee is a public 
limited company and the appeal relates 
to the assessment made for the assess- 
ment year 1949-50 corresponding to the 
accounting year which is the calendar year 
ending on 31st December, 1948 The 
assessee-corapany was incorporated in 
1942. It was then owning and working a 
distillery at Unnao (U.P.) It acquired a 
refinery in 1943 and with effect from 1st 
June, 1945 obtained on lease the sugar 
factory belonging to the New Savan 
Sugar and Gur, Refining Co Ltd., and 
started manufacturing sugar. During the 
perod from 29th January, 1946 to 23rd 
April 1946 the assessee-company pur- 
chased 41,300 shares of the said New 
Savan Sugar and Gur Refining Co., L.d., 
for Rs 12,17,006. On 30th April, 1947 
the entire block of shares was sold to 
Produce Exchange Corporation Ltd , lor 
Pc 8 46 750. The transaction resulted m 
a loQ 'which was determined to be 
■Rc 3 70 35'i This loss was treated by the 
assessee as' ‘a trading loss for the assess- 
Snt year 1948-49. After setting off this 
losfaSst other income of the company 
SsSrs 2,27,085 was carried forward 
Sfr ".on 24 (2) of the 
Act 1922 (hereinafter called theAcO 
the veL 1949-50 and later years The 

Swlso. The , J,f to 'm*; 

’’To M^rofthf Act. ThoAppellatt 
section 24(2) rttn He 

5 the WoSax Offieer On 
order ot tne Aijoellate' Tribunal 

second app^h ifi th^^assessee for set 
rejected the « ° fHelol. As 

off under secti^2 ( ) Appellate 

directed by he M Comb 

If the Act on he following question of 

law 

«• Was there P^^dence 
6t/i February, 1969. 
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from the business of sugar manufacWrmg and 
distillery 

2 Byitsjudgment, dated 23rd July, 1963, 
the High Court answered the question 
in the affirmative against the assesses 
The present appeal is brought by a certi- 
ficate granted by the High Court under 
section 66 A (2) of the Act 

3 Section 24 (2) of the Act stood as 
follows at the material time 


matters bearing on the unity of the busi- 
nesses have to be examined, such as unity 
of control and management, conduct of 
the business through the same agency, 
the inter relation of the business, the 
employment of the same staff to run the 
business the maintenance of the same 
books of account, the nature of the differ 
ent transactions the possibility of one 
being closed without affecting the texture 
of the other and so forth 


“Wh-re auy sustains a loss of profits 

or gams m any year in any business 

proiession or vocation and the loss cannot be 
wholly set off under sub section (1) so much of 
tbe loss as is not so set off or the wbolo lo»s 
wh*re Oieassessochadnoo berhsadof income 
shall be earned forward to tbe following year 
and set off against profits and gains if any of 
the asscssce from the same business professiOD 
or vocation for tbit year and if it cannot be 
wholly so set off the amounts of loss not so set 
off shall be carried forward to the followmg 
year and so on but no Icm shall be so earned 
forward for mors than six years " 

4 The question whether ontheapplica 
tion of the relevant legal tests, differeoi 
ventures carried on by an individual or a 
company form the same business for the 
purpose of section 24 (2) of the Act is a 
mixed question of law and fact Certain 
principles have been applied to de'er- 
mine whether on the facts found, a 
legal inference can be drawn that the 
different ventures constitute separate 
business or viewed together can be said 
to constitute the same business These 
pnne pies were stated by Rowlalt, J m 
Scales V George Thompson & Co , Ltd * 
The learned Judge observed as follows — 

** the real question ts, was then; any 
intcr-eonnection any inter lacing orunyintcr 
dependency ny unity at all embtaciog those 
two businesses" 

5 The learned Judge also o'bscrved that 
what one had to sec was whether or not 
the different ventures were so inter laced 
and so doveta led into each other as to 
make them into the same bus ness A 
similar view has been expressed by this 
Court in Setabganj Sugar Mills Ltd v 
Commissioner of Fncome-iax Central 
Calcutta*, and It was pointed out that in 
answering this question a variety of 


1 (1927) 13 Tax Cases 83 

2 (1961) I AnWR. (SC) 136 (19»1) I 

MLJ(SC)136 (1961) 1 S C J 520 <1961)2 

SCR 4S8 (1961)41 ITR 272 A.IR 1961 

SC 360 


6 In the present case however it is not 
possible for us to satisfactorily dispose of 
ihis appeal because the statement of the 
case submitted by the Tribunal is incom 
pleie and has omitted to state material 
facts bearing upon the question referred 
For >Dsiance it is not clear as to whether 
the assesses adduced any evidence as to 
why It started purchasing the shares of the 
lessor company about six months after 
the commencement of the lease It is 
also not staled by the Tribunal whether 
there ts any evidence of inter relation 
between the purchase of shares and the 
manufacture of vugar As the statement 
of the case is unsatisfactory we think 
that the Tribunal should be directed to 
make a supplementary statement of case 
on the following points 

(1) What IS the nature and description 
of the refinery acquired by the assessee 
m 1943 ? 

(2) What are the dates of commencement 
of various ventures carried on by the 
assessee company ? 

(3) What IS the date oftbe commencement 
of tbc share business ? Did the share 
business of the assessee company relate 

or whether It related to shares of other 
companies ? 

(4) The articles of association of the 
assessee company and the memorandum 
should be made part of the case 

(5) Was the manufacture of sugar by 
the assessec-corapany m anyway bene 
filed by the purchase of the shares of the 
lessor company ’ 

(6) For what reason was the entire block 
of shares sold in April 1947 to the 
Produce Exchange Corporation ? 
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subm’t a supplementary state- 
of case as expeditiously as possible. 
1 he appeal will again be placed for hearing 
after the supplementary statement of case 
IS received. We should make it clear that 
the supplementary statement will be made 
only irom the evidence already recorded. 

^ After receipt of the supplementary of 
pe case the appeal came on for hearing 
before J. C. Shah, K. S. Hegde and A. N. 
Grover, JJ. 
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pSf ^ following 

^V. ^^1^1 IS the nature and desenDnon nf 
e refinery acquired by the assessce m 1943 7 

2. What are the dates of commencement of 

SSV"'"” -s 

nr^k i? *he commencement 

of fhe bvsin^ 

shams of ‘o the 
snares of the lessor company or whether it 

related to shares of other companies 7 


A. K. Sett, Senior Advocate (Gobittd Das 
and DW. Gupta, Advocates, with him), 
for Appellant. 

S. Mitra, Senior Advocate (R N. Sachthey 
and J5 J) Sbarma, Advocates, with him), 
for Respondent. 

The Judgment of the Court was delivered 

by 

Shah, J.'t—.The Income-tax Appellate 
Tribunal referred the following question 
for opinion to the High Court of Calcutta 
under section 66 (2) of the Income-tax 
Act, 1922 . 

“-Was there any evidence before the Tribunal 
on which it could hold that the business in 
dealing with shares was distinct and separate 
from the business of sugar-manufacturing and 
distillery?" 


4. The articles of association of 
assessee-company and the memorandum 
made part of the case. 


the 

be 


. 1 . YYdi me manuiacture of sugar by the 
assessee-company m any way benefiied by the 
purchase of the shares of the lessor company? 

6. For what reason was the entire block- of 
shares sold m April 1947 to the Produce 
Exchange Corporation 7" 


The Tribunal has submitted a supplement- 
ary statement of the case and has annexed 
thereto the articles of association of the 
assessee. Even after considering those 
findings, we find ourselves unable to 
record our opinion on the question re- 
ferred. We may observe that the question 
which the Tribunal was directed to and 
did refer was defective and restricted the 
scope of the enquiry. In our judgment, 
the question should have been m the 
following form : 


10. The High Court recorded their answer 
in the affirmative. The assessee appealed 
to this Court with Certificate granted by 
the High Court under section 66-A (2) of 
the Income-tax Act, 1922. At the hearing 
of the appeal this Court was of the view 
that the statement of the case was insuffi- 
cient to determine the question raised. 
The Court observed : 

“In the present case however it is not possi- 
ble for us to satisfactorily dispose of this 
appeal because the statement of the case sub- 
mitted by the Tribunal is incomplete and has 
omitted to state material facts beating upon 
the question referred For instance, it is not 
clear as to whether the assessee adduced any 
evidence as to why it started purchasing the 
shares of the lessor company about six months 
after the commencement of the lease It is also 
not stated by the Tribunal whether there is any 
evidence of inter-relation between the purchase 
of shares and the manufacture of sugar.” 

11. The Court ordered that the Tribunal 
be directed to submit the supplementary 


*' Whether the business of the company o 
dealing m shares and the business of manufac- 
turing sugar and other commodities constitute 
the same business within the meaning of sec- 
tion 24 (2) of the Indian Income-tax Act, 1922, 
in force in the year of assessment a ” 

We re-frame the question accordingly. 

13. As pointed out by this Court in Com- 
missioner of fncome-rax, Afadras V Prithvi 
Insurance Company LtdP, in determming' 
whether two lines of bus'ness ' constitute* 
the “ same business ” with n the mean ng 
of section 24 (2) of the Income-tax Act, the* 
Income-tax Authorities must consider 
the mter-connection, intcr-lacng, inter-j 
dependence and unity furnished by the 
existence of common management, com- 
mon business organisation, common 
administration, common fund and a 
commonplace of business. ( 


1. (1967) 1 I.T.J. 333 : (1967) 1 SCJMOO: 
0967) 1 An W.R. (S C.) 57 : (1967) 1 MEL 
(S C.) S7 ; (1967) 1 S C R. 943 ; (1967) 63 I.T.R, 
632 : A.I.R. 1967 S,C. 853. 


,*6!h May. 1970, 
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14 In the present case the statement of 
the case does not refer to the ev dence 
relating to the e'cistence or otherwise of 
inter-connection inter lac ng or inter 
dependence between the two lines of 
business There is no reference to the 
evidence about the method of manage 
ment the business organisation, the 
administration, the fund and the place 
of business in the statement of the case 
or even m thcjudgments of the income tax 
authorities Since however a restricted 
question was framed it is probable that 
m submitting the statement of the case 
the Tribunal was misled into assuming 
that It was not necessary to set out the 
evidence relating to the management, 
business organisation the administration 
the fund and the place of business wh ch 
may not have found place in the state 
ment of the case 

15 In order to enable us to answer theques 
tionasrc framed we deem it necessary to 
direct that the Tribunal should slate a 
case on the amended question in the light 
of the tests suggested by this Court in 
Pnihvi Insurance Company s case^ The 
Tribunal will subm t the statement of the 
case with n three months from the date 
on which the papers reach the Tribunal 
We may state that the Tribunal w 11 
restrict itself to the materials on the record 
and will not allow fresh ev dence to 
be led. 

16 After receipt of the second supplemen 
tary statement of the case the appeal came 
on for hearing before K S Hegde and 
A ff Grover, JJ 


ponding to the accotmlmg year which 
IS the calendar year ending on Blst 
December, 1948 The assessee company 
was incorporated m 1942 At the begin 
ning It owned a distillery at Unnao It 
aoiuired a refinery in 1943 With effect 
from 1st June, 1945 the assessee company 
obtained on lease the New Savan Sugar 
and Gur Refining Co During the period 
from 29th January, 1946 to 23rd April 
1946 the assessee company purchased 
41 300 shares of the said company for 
Rs 12 17 006 On 30th April 1947 the 
entire block of shares was sold to Pro 
duce Exchange Corporation Ltd, for 
Rs 8 46 750 The transaction resulted m 
a loss of Rs 3,70 356 This loss was 
treated by the assessee as a trading loss 
for the assessment year 1948-49 After 
setting off this loss against the other 
income of the assessee company a low 
of Rs 2 27,085 was earned forward 
under section 24 (2) of the Income tax 
Act 1922 (to be hereinafter referred to 
as the Act) to the year 1949 50 and latff 
years The assessee claimed to set on 
this tmabsorbfd loss pertaining to the 
share business against its profits in the 
sugar business for the assessment year 
1949-50 The Income lax Olficerdidnot 
permit this set off The Appellate Asnst 
ant Commissioner confirmed the orter 
of the Income lax Officer In a fur^r 
appeal the Appellate Tribunal 
with the conclusion reached by jne 
Income-tax Officer Thereafter at tee 
instance of the High Court, the ApiK'“‘® 
Tribunal stated a case under section do W 
of the Act on the following question o 


^ ^ Senior Advocate 

(Gobtnd Diuind D N Gupta Advocates, 
with him) for Appellant 

S Afilra Senio- Advocate {S K Ai\ar 
^ y Advocates with 
him) for Respondent 

Teredb'y®”'”' 

3egJe,J*—’Thtsts an assesses s appeal 
The assessee ,s a p-abl.e Inn.ied 
and fteappea' relates to Ihe assessS 
for t he asses meal yea r 194^9511 eoVS 

1 (1957) 1 I T J 3JJ (19671 1 c ji , 

m^iT) 1 An W R. (S C> sf f igeV ? 

(SCJ57 (1957) 1 SCR v43"/.S*MLJ 

63: A.IJ1. 1957SC S53 " I"’®') 63 ITK. 

* lllH January I971 


Was there any evidence before the Tribuiul 
on which It could hold that the 
dealing with sham was distinct and 
from the business of sugar manufactuneg 
and distillny 7 " 

18 Byilsjudgment datcd23rd April 1963 

the High Court answered the question m 

the affirmative and against the 
This appeal has been brought aganst 
decision of the High Court after obmming 
a certificate under section 66 (AH*1 
the Act 

19 The appeal came up for hearing b«rore 

this Caurt on 6lh Febmaw. 

After hearing the Counsel for the pa 
this Court observed j 

“In the present case howcwit ^ 
possible for us (0 satisfactoniy dispose 
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Of the case sub- 
^ incomplete and has 
Omitted to state materia! facts bearing uoon 
the question referred. For instance?"! is ^aot 
wbstljsr the assesses adduced any 
purchasing the 
^ company about six months 

alter the commencement of the lease. It k ako 
not stated by the Tnbunal whether there is any 
evidence of inter-relation between the purchase 
Of snares and the manufacture of sugar.^* 

20. In vi’evv of that conclusion this Court 
directed the Tribunal to submit a supple- 
mentary statement of case on some of the 
points formulated in the order. 


^ trading and profit 
fifA account. In the same account 
the sales of spirit, sugar and molasses as 
well as stock and shares appear ; 

(2) The share transactions as well as the 
business has been dealt with by a 
common organisation, though the sale of 
shares ts a single transaction and the pur- 
chase of those shares is also more or Jess 
of the same character ; 


points == 2 

after considering that supplementary A common fund was utilised both for 
ststciDent, this Court foMd itself unable business purposes as well as for the pur- 
to record its opinion on the question chase of shares A part ofthe overdraft of 
referred to. This Court was also of the 6,80,046 taken from the bank on 31st 
opinion that the question which the Tri- I^ecember, 1 947 has been discharged from 
bunalwas directed to and did refer was o^tofthe income ofthe business ; and 
defective and restricted the scope of the /•s^ ^ , 

cnquirv It accordinalv (“3 share transaction work as well as 

SS as foSs • of the assessee-com- 

question as follows . ^^g^e earned on m the same place 

“Whether the business of the company of oi* business, 
dealmg in shares and the business of manufac- « 

turmg sugar and other commodities constitute 24, From the facts found by the Tribunal, 
the sa^ business with in the meaning of sec- is clear that the share transaction as well 

were dealt with by a common manage- 
22 It further directed the attention of the common business organization, 

Tribunal to the decision of this Couit common administration, common fund 
in Commissioner of Income-tax, Madras v. common place of business. 

Prithvi Insurance Co., Ltd., ^ in order to ->< it -nx hx ♦ i j 

assist the Tnbunal to find out the relevant rnJcJl 
points for consideration. In the order SS la i^ 

calling for a further supplementary state- „-},t < 

ment, this Court observed : to conclude that there was any inter- 

connection, inter-lacing, infer- depend- 

“ As pointed out by this Court in Commis- unity between the transac- 

stoner of Income-tax, Madras v. Pnthvt Insii- tions Of the assessee-Company relating to 
ranee Co. LtdK, in detemumns whether two the shares as well as its other business and 
hues of business institute the ‘same business’ therefore the two activities cannot be 
within the meaning of section 24 (2) of the c-nn<i<dcred ns “ iLp cn-mp hncmpce ” 
Income-tax Act, the income-tax authorities cons.oerea as ine same business ne 

must consider the mter-conneccicn, mter-Iacmg» contenoed th^t ujjs Court in Fritlivi InsuT^ 
intcr-dependence and unity furnished by the once Co. Ltd case^, has accepted the 
t existence of common management common correctness of the decision of the King’s 
business organisation, common anmimstration, T>,.n«i, 

common tod and a common place of S^oksv. Geor^ Thompson & 

business,” Ltd. - and m that case Rowlatt, J , had 

held that before two or more businesses 
23. The Tribunal has now submitted the can be considered as “ the same busi- 
second supplementary statement of case ness ” they should not be easily separable 
called for by this Court. The facts found and there must be a dovetailing of the 
by it are as follows : — • one w'lth the other. According to 


1. (1967! 63 1.T.R. 632 ; (1967) 1 1.T.J. 333 : 
(1967) I SC.X. 400, 


1. (1957) 1 I.T J. 333 :) (1967) I S.CJ. 400. 

2. (1927) 13 Tax Cases 83. 
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Mr Mitra the transactions relating to the 
shares could ha\e been easily separated 
from the other bus ness of the company 
and therefore there is no inter connec 
tion , equally there is no inter lac ng 
because the share transaction business 
does not dovetail itself into the other 
business of the assessee company Further 
there is nc ther inter dependence or unity 
between the two bus nesses The concept 
of inter connection and inter lacing 
inter dependence and unity are not free 
of ambiguity But this Court has laid 
down certain objective tests for finding 
out the existence of inter connection 
inter lac ng inter dependence and unity 
between two or more businesses la Com 
misswner of Income tax Madras v Pri 
thvi Insurance Co Ltd > this Court ruled 
that inter connection inter lacing inter- 
dependence and unity were furnished by 
the existence of common management, 
common business organisation common 
administration, common fund and a 
common place of bus ness This con- 
clus on was reiterated by this very bench 
m Produce Exchange Corporation Ltd v 
Commissioner of Income tax (Centra! 
Calcutta)* There n the assessee company 
carried on business as a dealer m diverse 
coimodities and also stock and shares 
In the ywr of account 1949, it had suffered 
loss of ^ 3,71,700 m the sale of shaies 
wh chthe company claimed to carry for- 
ward and set off against the profits of sub 
sequent years from transact ons in other 
wmmodities The Tribunal found that 
“”'1 

IresTn S'fi, wnunodi- 

lies m which the company dcaltin the 
or(IiMiycourseofbus,i,css ini thl a-re 
was no dmenl of diversity or disnnction 
orseparatmess about the traniiST 
shares and accordingly upheld the claim 
On a referenee the High Court heldThm 
the essential matler to be cons I™, 
the nature of the two liS? ’ 

and not merely their unity "ftontoil a^H 
that therefore IheTribunil erS 
mg that the whole trading 
one bus ness Reversing^ the de^iS^^^ 
H gh Court this Com ” 

decisive test was unity of Mntiol . a 
uo. the nature of th^ 
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26 For the reasons mentioned above we 
allow this appeal, discharge the answer 
gvenbythe High Court and answer the 
refraraed question m the affirmative and 
ic favour of the assessee The Revenue 
shall pay the costs of the assessee both in 
this Court and In the High Court 

V S Appeal allo^^ed 


THE SUPREME COURT OF INDIA. 
(Civil Appellate Jurisdiction) 

Present —J C Shah, K S Hegde and 
A If Groier JJ 

M/s Prabhat General Agencies, etc 

Appellants* 


Union of India and another 

Respondents 

Arbitration Act (A of 1940), section 8 (1) 
(b')-^Scope —IVhen attracted 
Before section 8 (1) (b) of the Arbitration 
Act can come into operation it must be 
shown that (J) there is an agreement 
between the parlies to refer the dispute 
to arbitration, (2) that they must have 
appointed an arbitrator or arbitral^ 
or umpire to resolve their dispute , (3) 
anyone or more of those arbitrators ot 
umpire must have neglected or refused 
to act or IS incapable of acting or has 
died, (4) the arbitration agreement must 
not show that it was intended th^ the 
vacancy should not be filled and (5) the 
parties or the arbitrators, as the case may 
be, had not supplied the vacancy 

[Para 5 1 

The only question in the present case is 
whether the agreement r^ as a whole 
shows either explicitly orimphcitly tna 
the parties intended that the vacant^ 
that should not be supplied It may be not 

ed the langaagcof the provision is not IM 

the parties intended to supply the vacancy 
but on the other hand it IS that the parti ^ 
did not intend to supply the va““^, 
In other words if the agreement is sii 

as regards supplying the vacancy tn 
law presumes that the parties tnten 
to supply the vacancy To take the 
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out of section 8 (I) {b) what is required 

15 not the intention of the parties to 
supply the vacancy but their intention 
not to supply the vacancy. The agree- 
ment in the present case do not in the 
least show that the parties intended not 
to supply the vacancy. Merely because 
the arbitrator was designated with re- 
ference to the oiRce held by him, it could 
not be inferred that the parties intended 
not to supply the vacancy. 

{Paras. 6, 7, 8.] 

Bharat Construction Co., Ltd. v. Union 
of India, A I.R 1954 Cal. 606 and District 
Co-operative Federation L<d. v. Kktib 
Chand, A.I R 1961 H.P. 35, Overruled. 

[Paras. 14, 16.] 

Appeal by Special Leave from the Order, 
date the 27th October, 1965 of the Judi- 
cial Commissioner’s Court, Himachal 
Pradesh at Simla in Civil Revision Nos. 

16 to 18 of 1965. 

Btshan Narain, Senior Advocate (B Datta 
Advocate, and J. B. Dadachanjt & Co , 
Advocates, with him), for Appellant (in 
C.A. No. 1961 of 1966). 

B Datta, Advocate and J. B. Dada- 
chanji & Co., Advocates, for Appellants 
(in C. As. Nos 1962 and 1963 of 1966). 

V. C. Mahajait, Advocat'es, for Res- 
pondents (In all the appeals). 

The Judgment of the Court was delivered 
by 

ifcgde, /.—These appeals by. Special 
Leave raise a common question of law. 
Therefore they can be dealt with to- 
gether. The appellants herein entered 
into agreements with the Union of India 
imder which they were allotted certain 
areas m a forest to tap Resin Blazes 
and supply the same to the Turpentine 
Factory at Sirmur. The agreements en- 
tered into included an arbitration clause. 
That clause is common in all the three 
agreements. That clause reads thus . 

“ If any question, difference or objec- 
tion whatsoever shall arise in any way 
connected with or arising out of this 
or the meaning or operation of any 
part thereof or the rights dues or lia- 
bilities of either party, then save in 
so far as the decision of any such 
matter is hereinbefore provided for and 
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has been so decided, every such 
matter including whether its decision 
has been otherwise provided for and 
whether it has been finally decided 
accordingly or whether the contract 
should be terminated or has been 
rightly terminated and as regards the 
rights and obligations of the parties 
as the result of such termination shall 
be referred for arbitration to the 
Judicial Commissioner, Himachal 
Pradesh, and_ his decision shall be 
&al and binding and where the matter 
involves a claim for or the payment or 
recovery or deduction of money, only 
the arnount, if any awarded in such 
arbitration shall be recoverable in res- 
pect of the matter so referred.” 

2. The parties are agreed that no other 
clause in the agreements is relavant for 
our present purpose Disputes arose 
between the appellants and the respon- 
dents in respect of some claims arising 
from the said contracts The appellants 
lequested the respondents to refer the 
disputes to the arbitration of the Judicial 
Commissioner, Himachal Pradesh The 
respondents declined to agree to make 
the reference in question. Thereafter the 
appellants moved the Senioi Sub-Judge, 
District Sirumur Nahan under section 20 
of the Indian Arbitration Act, 1940 (to 
be hereinafter referred to as the Act) 
for ordering the respondents to file the 
agreements in question in his Court and 
for referring the disputes to the Judicial 
Commissioner, Himachal Pradesh for 
arbitration The learned Sub-Judge ac- 
cepted these applications and directed 
the respondents to file the agreements in 
question into his Court. Thereafter 
he referred the disputes to the arbitration 
of the Judicial Commissioner, Himachal 
Pradesh. The Judicial Commissioner, in 
our opinion rightly declined to act as 
an arbitiator. Thereafter the learned 
subordinate Judge was moved to appoint 
some other arbitrator m place of the 
Judicial Commissioner. The respon- 
dents, opposed that prayer on the ground 
that arbitration clause did not provide 
for such an appointment The learned 
Subordinate Judge accepted that conten- 
tion and dismissed the applications As 
against that decision the appellants went 
up in revisions to the Judicial Commis- 
sioner, Himachal Pradesh. The 
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Judicial Commissioner following an 
earlier decision of that Court m District 
Co operatire Federation Ltd v Khub 
Ckand\ dismissed the revision petitions 
bolding that tinder the agreements no 
reference for arbitration can be made to 
an>one other than the named authority 
The question for decision is wheher the 
mterpretation placed by the Courts below 
on the relevant provision m the arbitra 
tion agreements is correct 

3 It may be noted that the agreements 
in these appeals relate to the etploitation 
of certain forest produce The disputes 
that have arisen between the parties are 
not of technical nature requiring any 
specialised knowledge on the part of the 
arbitrator It is clear from the terms of 
the agreements that the Judicial Com 
missioner was not appointed as an arbi 
Irator because ofany special or technical 
knowledge possessed by him relating to 
the subject matter of the dispute Evi- 
dently he was appointed though in our 
opinion quite improperly arbitrator be 
cause he was a high judicial officer 
The relevant provisions of the Act \vhich 
bear on the point under consideration 
are sections 8 (I) and 20 (4) of the Act 
Section 8 (1) reads 

* Pov,er oj Court to appoint arbitrator or 
umpire — any of the following cases— 
(ft) where an arbitration agreement 
provides that the reference shall be 
to two or more arbitrators to be 
appointed by Consent of the parties and 
all the parties do not after differences 
have arisen concur in the appointment 
or appointments , or 

(h) if any appointed arbitrator or 
umpire neglects or refuses to act, or is 
incapable of acting, or dies, and the 
arbitration agreement does not show 
that It was intended that the vacancy 
should not be filled and the parties or 
the arbitrators as the case maybe do 
not supply the vacancy, 

(c) where the parties or the arbitrators 
arc required to appoint an umpire 
and do not appoint him 

an> party may serve the other parties 
or the arbitrators as the case may be 


J AXR 1961 Hima Pn 35 


With a written notice to concur in the 
appointment or appointments or in 
supplying the vacancy ’ 

4 Section 20 reads thus 

(0 Where any persons have entered 
into an arbitration agreement before 
the institution of any suit with respect 
to the subject matter of the agreement 
or any part of it and where a difference 
has arisen to which the agreement 
applies they or any of them, instead of 
proceeding under Chapter II, may 
apply to a Court having jurisdiction 
m the matter to which the agreement 
relates, that the agreement be filed in 
Court 

(2) The application shall be m writing 
and shall be numbered and registered 
as a suit between one or more of the 
parties interested or claiming to be 
interested as plaintiff or plaintiffs and 
the remainder as defendant or defen 
dants If the application has been pre- 
sented by all the parties, or, if other 
wise between the applicant as plaintiff 
and the other parties as defendants 

(3) On such application being made 
the Court shall direct notice thereof 
to be given to all the part'cs to the 
agreement other than the applicants 
requiring them to show cause within 
the lime specified m the notice why 
the agreement should not be filed 

(4) Where no sufficient cause is shown, 
the Court shall order the agreement to 
be filed and shall make an order of 
reference to the arbitrator appointed 
by the parties, whether m the agree 
nient or otherwise or, where the 
parties cannot agree upon an arbi 
tration to an arbitrator appointed by 
the Court 

(5) Thereafter ' the arbitration shall 

proceed in accordance with and shall 
be governed by the other provisions 
of this Act so far as they tan be made 
applicable * i 

5 Section 20 is merelya machinery pro 
vision The substantive rights ofthepari 
tiesare found m section 8 (1) (b) Before 
Section 8 (1) (b) can come into opera j 
tion it must be shown that (1) there is 3n| 
agreement between the parties to rcfcri 
the dispute to arbitration , (2) that thej' 
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must have appointed an arbitrator or arbi- 
trators or umpire to resolve their dispute; 

(3) anyone or more of those arbitrators 
or umpire must have neglected or refused 
to act or IS incapable of acting or has died; 

(4) the arbitration agreement must not 
show that it was intended that the vacancy 
should not be filled and (5) the parties 
or the arbitrators as the case may be had 
not supplied the vacancy. 

6. In the cases before us it is admitted 
that there is an agreement to refer the 
dispute to arbitration. It is also admitted 
that the parties had designated the Judi- 
cial Commissioner of Himachal Pradesh 
as the arbitrator for resolvmg any dispute 
that may arise between them in respect 
of the agreement. The Judicial Com- 
missioner had refused to act as the 
arbitrator. The parties have not supplied 
that vacancy. Therefore the only question 
is whether the agreement read as a whole 
shows either explicitly onmplictly that the 
parties intended that the vacancy should 
not be supplied. It may be noted that 
the lan^age of the provision is not ‘ that 
the parties intended to supply the vacancy’ 
but on the other hand it is that ‘the parties 
did not intend to supply the vacancy.’ 
In other words if the agreement is silent 
as regards supplying the vacancy, the law 
presumes that the parties intended to 
supply the vacancy. To take. the case 
out of section 8 (1) (1>) what is required 
is not the intention of the parties to supply 
the vacancy but their intention not to 
supply the vacancy. We have now to 
see whether the agreements before us 
indicate such an intention. 

7. As mentioned earlier the only, re- 
levant provision in the agreements before 
us is the provision relating to > arbitra- 
tion The other provisions in the agree- 
ments do not throw any light as regards 
the intention of the parties. _ We have 
earlier mentioned that the Judicial Com- 
missioner, Himachal Pradesh, could not 
have been appointed as the arbitrator 
for any specialised knowledge possessed 
by him relating to any dispute that m'ay 
arise under 'the agreement. Whht the 
Judicial Commissioner could have com- 
potently done if he had acted as an arbi- 
trator could certainly be done by hn 
independent and impartial person 
possessing adequate knowledge of law. 

In our opinion the language of section 

SC J--46 
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8 (1) (h) is plain and unambiguous and( 
the terms of the agreement before the 
us do not in the least show that 
the parties intended not to supply the 
vacancy. 

8. The Judicial Commissioner as well 
as the learned Subordinate Judge eried 
in thinking that merely because the arbi- 
trator was designated with reference to 
the office held by him, it should be 
inferred that the parties intended not to 
supply the vacancy Evidently the parties 
did not mention the name of any parti- 
cular Judicial Commissioner as arbitrator 
because there may be a change in the 
personnel. The appointment of Judicial 
Commissioner as arbitrator by itself does 
not afford any indication that the parties 
to the agreement intended not to supply 
the vacancy if the Judicial Commissioner 
refused to act or is incapable of acting. 

9. In Governor-General in Council v. 
Associated Live Stock Farm (India) Ltd-\ 
the arbitration clause that came to be 
considered by the Court read as follows : 

“ Any dispute or difference arising out 
of the contract, settlement of which 
is not hereinbefore provided for, shall 
be referred to the arbitration of the 
officer sanctionmg the contract whose 
decision shall be final and binding.” 

10. Interpreting that clause read 
along with other clauses in the arbitration 
agreement Das, J , (as he then was) 
observed : 

“ I ,do not find anything in the arbitra- 
tion clause suggesting that the parties 
agreed that any vacancy in the office 
of arbitrator should not be filled up. 

In the absence of any such agreement 
the vacancy can be easily supplied and 
there is no reason to think that the 
arbitration will be infnictuous at 
all. Ifthe particular officer sanctioning 
the .contracts refuses to act or is in- 
capable of doing so by reason of his 
absence or otherwise there arc pro- 
visions in the Arbitration Act for the 
appointment ■ of another arbitrator 
in his place and the arbitrator so ap- 
pointed will be quite competent to 
proceed with the arbitration.” 


1, I.L.R. (1945) 1 Ca). JCl. 
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11 InUntonoflndav RqjNaramMtsra* 
S R Dass Gupta J (as he then was) 
held that m the absence of an indication 
in the agreement against supplying any 
vacancy in the office of the arbitrator and 
in view of the provision in section 8 of 
the Arbitration Act 1940 for supplying 
a vacancy the agreement for arbitration 
cannot become infructuous due to a 
vacancy 


12 In Fertiliser Corporation of India Ltd 
V Mjs Domestic Engg Insiallalion* 
a Division Bench of the Allahabad High 
Court laid down that a pciusal of clause(4) 
of section 20 of the Act indicates that 
there are three courses open to the Court 
under that provision of law After the 
arbitration agreement has been ordered 
to be filed the Court shall proceed to 
make a reference firstly to the arbitrator 
appointed by the patties m the agreement 
secondly to the arbitrator not named m 
the agreement but with regard 
to whom the parties agree otherwise> 
and thirdly when the parties cannot agree 
upon an arbitrator to an arbitrator 
appointed by itself 


13 The respondents m support of their 
case that the vacancy could not be filled 
up relied on the decision of the Rajasthan 
High Court in Chief Enstneer Bjtldmgs 
and Roads Jaipur and aftoik'’r v Burbans 
Singh^ Therein Wanchoo, C J (as he 
then was) after referring to the various 
clauses in the agreement and particularly 
to the clause which said that the Chief 
Engineer shall be the sole arbitrator and 
judge in ease of dispute ’ came to the 
conclusion that the parlies to the agree- 
ment mtendedthatthevacancy should not 
be filled up if the Chief Engineer refused 
orfailedtoact The said decision turned 
on the facts of that case The learned 
judges who decided that case came to 
conclusion by reference to the vanous 
clauses m the agreement that the parties 
to the agreement intended not to supply 
the vacancy Hence this decision is 
clearly distinguishable 


14 Reliancewas next placed by thcrej 
pondents on the decision of the Divisio 
Bench of the Calcutta High Court i 


Bharat Construction Co Ltd v Vnton 
of India *, Therein Chakravartti C J , 
speaking for the Court opined that it 
IS doubtful whether clause (b) of section 
8 (I) of the Arbitration Act at all applies 
to a case where a named arbitrator, obvi 
ously chosen for the possession of quali 
fications special to him, has become un 
available or refused to act , but any way 
the applicability of that clause m a paiti 
cular case must be determined by the test 
laid down m the section itself the test is 
that the arbitration agreement must not 
show that it was intended that the vacancy 
should not be supplied, in other words 
however individual the original choice 
may appear to be, if the agreement itself 
contains sufficient indication that the 
parties nevertheless intended that m 
default of their original nominee they 
would be prepared to fill up the vacancy 
by choosing another arbitrator the section 
will aoply and a new appointment may be 
made cither by the parties or by the Court 
as the case may be 

15 In our opinion the learned Jndg* 
while appioaching the question front a 
correct angle fell into the error of thmlcing 
that the agreement must indicate that the 
parties intended to fill up the vacancy 
That IS not what section 8 (1) (b) «ys 
What that section says is that ‘ thearbitra 
tion agreement docs not show that it was 
intended that the vacancy should not be 
supplied ” 

16 Reference was neat made to thedeci 

Sion of the Judicial ^mmissioner, Huns 
chal Pradesh m District Co operatni 
Federation Ltd scase* Theiem the learn- 
ed Judge purporting to follow the decision 
IQ Harbans Singh s case^ held that it may 
reasonably be assumed that the way 
arbitrator is appointed by the parties with 
reference to the office the intention is that 
the arbitiation should be conducted by 
the holder of that office and by none els* t 
and on refusal of such an aibitratoi to act, 
the Court has no power to appoint another 
in his place The learned Judge, m our 
opinion I has misunderstood, the decision 
of the Rajasthan High Court and the 
pnnciples of law enunciated by him are 
not borne out by the provisions of section 
8 (I) jb) I 


1 LL.R. (1952) 1 Cal M2 

2 A.TR. 1970 AIL 31 

3 AIR. 1953 Raj 30 i 


1 AIJI. 1954 Cal (06 
, 2 ALR 19€1 Hun. fta 35 
' -3 AIR. 1935 Raj 30 
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17. Lastly reference was made on behalf 
of the respondents to the decision of the 
Punjab High Court in Mjs. Isher Dass 
Salmi & Bros. v. Union of India and 
others^ wherein one of us (Grover, j.) 
after referring to the various decisions 
rendered under section 8 (l)(h) and sec- 
tion 20 (4) of the Act and noticing the 
conflict of the judicial opinion rejected the 
revision petition solely on the ground that 
he would not be justified in the exercise of 
his revisional powers in setting aside the 
view taken by the lower Court. In fact 
in the course of his judgment he observed : 

“ If the matter were res Integra, I might 
have agreed with one view or the other 
but in my opinion the Court below has 
on a consideration of the material facts 
and relevant law came to the conclusion 
that the arbitraHion agreement in ques- 
tion showed that there was no intention 
to fill up the vacancy. I would not be 
justified in revision in setting aside that 
finding even if I was disposed not to 
concur with the decision of the trial 
Court on this point.” 

18. For the reasons mentioned above 
we allow these appeals, set aside the orders 
passed by the Subordinate Judge as well 
as by the Judicial Commissioner and remit 
the cases to the'trial Court for appointing 
a new arbitrator in place of the Judicial 
Commissioner, Himachal Pradesh. The 
respondents shall pay the costs of the 
appellants both in this Court as well as in 
the Courts below. 

y Appeals allowed’, 

matter remitted. 


THE SUPREME COURT OF INDIA. 
(Civil Appellate Jurisdiction ) 

^ Shah, G. K Muter, 
A. S Hegde;A. N. Grover and A. N. Ray, 

State of Mysore and others etc. 

Appellants.* 

V. 

M/s. D. Cawasji & Co. etc. Respondents. 

Mysore Elementary Education Act (VI of 
1941), as amended by the Mysore 
Elementary Education (Amendment) Act 
(1953), section 9 and Schedule-Levy of 
education cess on shop-rent ’—Validity 
— Conditions of auction of license to vend 
toddy etc. — If creates liabdity. 

‘Shop rent ’ is not excise duty within the 
meaning of Entry 51 of List II of the 7th 
Schedule to the Constitution of India, 
and is accordingly not excise revenue with- 
in the meaning of the Schedule to the 
Mysore Elementary Education Act, 1941 
as amended in 1955, and therefore no 
education cess could be levied on ‘ shop- 
rent ’ [Para. iO.] 

The liability to pay ‘cess’ is statutory; 
if the statute does not effectuate the levy 
no liability to pay the cess may arise 
merely from the conditions of the auction. 

[Para. 12.] 

Appeals from the Judgments and Orders, 
dated the 2nd May, 1968 and 8th January, 
1969 of the Mysore High Court m Writ 
Petitions Nos 1096 of 1966, etc. 

M. C. Chagla, Senior Advocate, 

R. Gopalakrishnan and S. P. Nayar, 
Advocates, with him, for the Appellants 
(In all the Appeals). 

M. C Setalvad, Senior Advocate, 

B. Datta and P. N. Tewari, Advocates, 
and (M/s J. B Dadachanji 2? Co., Advo- 
cates, with him), for Respondent No. I 
(In C A. Nos. 179, 180, 183, 193 and 194 


of 1969). 

M. K. Hambiar, Senior Advocate, 
K. N. Bhatt, S. Shivaswamy and K. L. 
Hathi, Advocates, with him, for the Res- 
pondents (In C.As Nos. 181, 182, 203, 
209 to 213 and 223 to 226 of 1969). 


S. Shivasmmy, K. N., Bhatt and JC. L. 
Hathi, Advocates, for the Resjiondent 
(In C.A. No. 195 of 1969) 


*C As- Nos. 179 to 235 of 1969 and 
130 to 133 of 1970. \Mt Noimber, 1970, 


, (1966) 68 P.L.R. 325. 



364 


TH£ SbPll£&IE COUST JOUK^tAL 


Il97i 


R V Filial and P Kesa\a Filial, 
Advocates for the Respondents (In CAs 
Nos 186 to 188 and 198 to 202 of 1969) 
Mrs Shyamala Fappu, J Rcmcmarthy 
and Vineei Kumar Advocates for the 
Respondents (In C AS Nos 214 to 220 of 
1969) 

M Veerappc, Advocate for the Respon 
dents(InCAs Nos 130 and 133 of 1970) 


Icviedonthefollowingitems — 

(i) * * * * , • * 

(ii) Toddj-both date andhagani 

(ill) • • * • # • 

But in the marginal note dated G 0 
^r,9243S4SR I450S 1, dated I6(h 
June 1907) the following directions 
have been given — 


The Judgment of the Court was delivered 
by 

Skah J — Under the Mysore Excise Act, 
1901, the Government of the State was 
authorised to grant exclusive privilege of 
selling by retail Indian made liquor on 
such conditions and for such period as the 
Government deemed fit, and to levy dity 
on manufacture and sale of alcoholic 
liquor In exercise of that power the 
Government of Mysore framed rules 
regulating sale of excise pnvileges” In 
the Note to rule 23 in respect of toddy 
“tree tax , tree lent’ and “shop rent 
were chargeable at the rate of 9 pies per 
rupee 


(d) The separate levy of local cess on 
tree tax is abolished and the cess at 
present levied merged in the main item, 
the rates of tree tax on the various kinds 
of trees being as follows — 


(6) Levy of a local cess on toddy shop 
rental is also abolished , 

(c) The cess on tree rent is merged in 
the main item itself 
N B — l/17lh of the tree lax the shop 
rental and tree rent collected should be 
credited to Local Funds in lieu of the 
one anna cess formerly levied on these 


2 Under the Act the exclusive privilege 
of retail vending of toddy in different areas 
was sold by auction Every licensee bad 
to secure toddy by tapping toddy yielding 
trees either in Government groves assigned 
to his shops oi trees of private ownership 
The licensee was required to pay to the 
State ‘ tree tax ’ at the prescribed rates 
for the number of trees tapped by him 
When he tapped trees belonging to the 
Government he had to pay m addition 
‘ tree-rent to the State Considciation 
paid by the licensee to the State for the 
exclusive pnvilege of retail vending of 
toddy or arrack or beer was popularly 
known as shop rent In the notifica- 
tions inviting bids or tenders for the exclu- 
sive privilege of retail vending of toddy 
arrack, and becrit was stipulated that edu 
cation cess shall be paid in accordance 
with Condition 23 of the General Condi- 
tions applicable to all excise licences 
3. Originally the Government used to 
charge shop-rent , ” tree tax ’ anfl 
• tree rent ’ separately But in 1907 a 
notification was issued abolishing sepa- 
tate levies cf “ tree tsx and fr«. 
rent’ The Mysore Revenue Manual 
(1938) Edn ,VoI 1, at page 334 read as 
Allows 

“Formerly, the local cess was bemg 


(yide also Article 41— Mysore Accounts 
} Code, VdJ J) ” 

After ihe merger of a part of the Bellary 
Distnet pursuant to the setting up of the 
Stale of Andhra m 1953 in the Mysore 
Excise Act 1901 was extended to the' 
Bellary Area so merged in 1955 

4 The Mysore Excise Act, 1901 jwas 
repealed and replaced by the Mysore 
Excise Act 1965 But no substantial 
alteration was made m the scheme of levy 
of excise revenue under the new Act 

5 Under the Mysore Elementary Educa- 
tion Act 1941 an education cess was levied 
as a percentage inter aha of excise revenue 
The Mysore Elementary Education Act, 
1941, was not extended to the Bellary 
Area and the excise contractors m that 
area were not liable to pay education cess 
The Mysore Elementary Education Act, 
1941 was replaced by the Mysore Com- 
pulsory Education Act 1961 By section 
25 of that Act Chapters VI and VII of the 
1941 Act were r^ealed and the rest of the 
1941 Act continued to rcraam m force 
in the old Mysore Area Accordingly, 
section9 of the 1941 Act which occunw 
IQ Chapter III under which education 
cess was levied remained in operation 



m 


STATE OF MYSORE V, 

Section 9 (I) of the Mysore Elementary 
Education Act, 1941, as amended by the 
Elementary Education (Amendment) Act, 
1944 read as follows ; 

‘-The Government may, for carrying out 
. .the purpose of this Act, levy throu^out 
Or in any part of Mysore, an educa- 
tion cess on any or all of such items of 
State revenue or of tax levied under any 
Act, or rule constituting local bodies in 
Mysore and at such rates as are specified 
' in the Schedule to this Act.” 

After the Mysore Elementary Education 
(Amendment) Act, 1955, the relevant pro- 
vision of the Schedule read as follows : 

“ Items on which Maximum rate 

cess may be levied. uf levy 


All items ofland revenue, 
forest revenue ' and exc'se 9 pies in 
revenue on which education the rupee.” 
cess is now being levied. 

The Government of Mysore levied the 
‘‘ education cess ” from excise contractors 
in the old Mysore Area of the new State 
of Mysore. From time to time large 
amounts were collected by the Government 
of Mysore. 

t 

6. A large number of excise contractors 
moved petitions under Article 226 of the 
Constitution before the High Court of 
Mysore challenging the levy of “ educa- 
tion cess ” on “ shop-rent ” in respect of 
toddy i arrack and beer and on “ tree-tax ” 
and “ tree-rent They claimed a declara- 
tion that they were not liable to pay thfe 
“ education cess ” and an injunction 
restraining the State from levying and 
collecting the education cess and also for 
an order refunding the amount already 
collected.. 

7. It appears that even after the notifica- 
tion of 1907 merging the “ tree-tax ” and 
“tree-rent” with the “shop-rent” \vas 
issued, the State was m fact collecting the 
education cess from the excise contractors. 
In the view of the High Court under the 
Schedule as amended by the Mysore 
Elementary Education (Amendment) Act, 
1955, liability to pay education cess arose 
in respect of all items of excise revenue on 
which education ce’ss was being levied and 
since no education cess was being lawMly 
levied in the year 1955 and for a long time 


0. CAWASJi 8c CO. (Shall, J.). 3$5 

before that year, theliability to pay educa- 
tion cess did not arise. They held that the 
expression “ now being levied” used in the 
Schedule as amended meant “now being 
lawfully levied”. By virtue of Article 265 
of the Constitution no tax could, they 
observed, be levied or collected except by 
authority of law :_if there was no autho- 
rity of law, collection of the education cess 
under the amended Schedule could not 
authorise collection of the education cess. 
The High Court observed that the Sche- 
dule to the Education Act was amended 
after the commencement of the Constitu- 
tion and it was reasonable to impute to the 
State Legislature not merely knowledge of, 
but also anxiety to comply with Article 
265 of the Constitution, and that was 
clear from the fact that neither the original 
Education Act nor the Amending Act of 
1955 contained any provisions for validat- 
ing any or collection made without 
the authority of law Accordingly the 
High Court held that the State was in- 
competent to levy the education cess 
because it did not fallwithin the charging 
provision After expressing that opinion 
the High Court proceeded to interpret the 
Schedule and held that the Education Act 
does not impose the charge of education 
cess on arrack “ shop-rent ”, toddy “shop 
rent ” and beer “ shop rent ”, “tree-tax” 
and “ tree-rent ” and that “ shop-rent ” 

IS not a duty of excise and hence education 
cess cannot be levied on arrack “ shop- 
rent ”, toddy “ shop-rent ” or beer “ shop- 
rent ”, The High Court also held that the 
excise contractors may question the vali- 
dity of the levy of education cess on 
“ shop-rent ”, “ tree-tax ” and “tree-rent” 
even if they had agreed to pay edu- 
cation cess on those items The High 
Court declared the levy of education cess 
on toddy, arrack and beer “ shop-rent ”, 

“ tree-tax ” and “tree-rent ” as invalid. 
The State of Mysore has appealed to this 
Court with certificate granted by the High 
Court. 

8. Mr. Chaala contended that under 
List II, Entry'' 8, the State Legislature is 
competent to legislate for levy of cess m 
respect of “ intoxicating liquors, that is to 
say, the production, manufacture, posses- 
sion, transport, purchase and sale of 
intoxicating liquois.”_ LegisIath’C power 
normally includes all incidental and sub- 
sidiary powers, but the power to taxis 
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neither incidental nor subsidiary to the 
power to legislate on a matter or topic 
M P V Stindaramier & Co v The State 
of Andhra Pradesh and another^ Entries 
in Lists I and II in Schedule VII dealing 
with certain specific topics do not grant 
power to levy tax on transactions relating 
to those topics Power to tax must be 
derived from a specific taxing entry Tax 
could therefore not be levied on intoxicat- 
ing liquors relying upon Entry 8, List II 
9 Entry 51, List II, authorises the State 
Legislature to legislate for— Duties of 
excise on the following goods manufactur- 
ed or produced in the State and counter- 
vailing duties at the same or lower rates on 
similar goods manufactuied or produced 
elsewhere in India — 

(а) alcoholic liquors for human con- 
sumption 

(б) opium, Indian hemp and other 
narcotic drugs and narcotics but 

The taxing power m lespect of alcoholic 
liquors for human consumption is there 
fore circumscribed it may only be levied 
as excise duty that is a duty levied on the 
manufacture and production of alcoholic 
liquors P C JaU s Vnton of India* 
ChagU for the State urged that 
theHigh Court wasin error m holdingthat 
revenue 

^al concluded by a judg- 

arid 

sfe ‘hat the Mysore 

hSuk was incompetent to levy 

health cess on the items of the State excise 
revenue The Court further ktu ? 

charactcnsucs of an eime dwy Sim 
formity of incidence and thaftht^n”*’ 
must be closely related tn 
manufacture of goods Jt 
If the levy w as made not at th^ 
p roduclmn or manafaemn; Ll 

,Sa„)4,s UR 

3 (IW) 2 S CJ 2S7 0967)1 SCR. 518 


stage If a duty had been levied on an 
excisable article butthedutywascollected 
from a retailer it did not necessarily cease 
to be an excise duty If a levy was made 
for the privilege of selling an excisable 
articleand the excisable article had already 
borne theduty and the duty had been paid, 
there must be clear terms in the charging 
section to indicate that what was being 
levied for the purpose of the pnvilcge of 
sale was in fact a duty of excise The 
Court further held that a payment for the 
exclusive privilege of selhng toddy from 
certain shops was called ‘shop rent’ 
The licensee paid what he considered to be 
cqiuvalent to the value of the right and it 
had no relation to thcproduction or manu 
factuieof mddi and that the ‘shop rent” 
was not excise duty wfthin the meaning of 
Entry 51 of List II of the Constitution 
Wearcboundbythis judgmmt “Shop 
rent is accordingly not excise revenue 
within the meaning of the Schedule to the 
Mysore Elementary Education Act I?-!! 
and no education cess could be levied on 
shop-rent” 

11 Mr Chagla however contended that 
in any event the State is entitled to levy 
“ tree tax ” and ‘ tree-rent at the rates 
prescribed It is unnecessary for the pw 
pose of this case to determine whether 
‘ tree lax’ and “tree-rent’ are w^ise 

revenue within the meaning oftheScheduTe 

to the M^ore Elementary Education Aet^ 
Granting the “ tree tax and “ tree rent 
are excise revenues, those imposts ceased 
to be levied separately after the yeat 
1907 they merged in ‘ shop-rent and 
a fixed percentage was r^aided as local 
cess and diverted to the local bodies 
If under the order of 1955 and before that 
date education cess on ‘ tree tax and 
‘ tree rent” was not being levied Jaw- 
fully habilitytopay tree tax and‘ tr^ 
rent "could not be enforced by the State 
against the excise contractors 

12 Mr Chagla also urged that even if 

education cess on “shop-rent ’ J* o®* 
within the competence of the State 
lature under EntrySI, List II itisstilia 
taxon luxuries within the meanmS 
Entry 62 of List II and a cess may o® 
levied thereon The argument is, m oar 
judgment misconceived Education ^ 
IS not levied as an independent ' 

levied asaecss on all items of land 

forest revenue and excise revenue 10® 
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Vshop-rent” collected under the terms pf 
the auction not being land revenue, forest 
revenue or excise revenue, the question 
whether education cess could be levied by 
the State Legislature under Entry 62 of 
List'll does not fall to be determined 
before us. Counsel also urged that under 
the terms of the auction the excise con- 
tractors had agreed to pay education cess. 
But the liability to pay cess is statutory; 
if the statute does not effectuate the levy, 
no liability may arise for payment of the 
cess merely from the conditions of the 
auction.. 


High Court in Writ Petitions Nos 1776 
2108,2109,2111, 2112, 2272, 2273, 2275, 
2385, 2386, 2390, 2395 and 2396 of 1966, 
and 728 and 990 of 1967. 

Jagdtsh Swamp, Solicitor-General of India 
{S. S Javali and S. P. Naycir, Advo- 
cates, with him), for Appellant (In all 
the Appeals) 

M Rama Jois and i? B Datar, Advo- 
cates, for Respondent No 1 (In Cas. 
Nos 1868 to 1871 and 1874 to 1881 of 
1969). 


13. Counsel ,for the State informed us 
that since the judgment of the High Court 
the Schedule has been amended by the State 
Legislature, but he did not very properly 
ask us to, determine the question whether 
under the amended Schedule the cess is 
leviable. We express no opinion on the 
question whether the State is competent 
to levy the cess after amendment of the 
Schedule to the Mysore Elementary Educa- 
tion Act, 1941. It will be open to the 
State to agitate the question if hereafter the 
education cess is sought to be levied under 
the authority of the amended Schedule. - 

14; The appeals therefore fail and are 
dismissed with costs. There will be one 
hearing fee. 

V.K. Appeals dismissed. 


The Judgment of the Court was delivered 
by 

Miller, 7.— -The State of Mysore has come 
up in appeal from a common judgment 
of the High Court at Bangalore disposing 
of a number of writ petitions and holding 
void the compulsory transfer of the 
respondents herein to the Agricultural 
University under the provisions of the 
University of Agricultural Sciences Act, 
1963. 

2. As the same question arises in all these 
appeals it will be sufficient to state the 
facts in Civil Appeal No 1868 of 1969, in 
which one H. Papanna Gowda is the 
respondent. The said respondent was 
appointed on 7th January, 1959, as an agri- 
cultural demonstrator in the Mysore 


THE SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction.) 

Present .— J. C. Shah, G K. Mitter, 
Hegde, A. N. Grover and A. N. Ray, JJ. 


State of Mysore 


Appellant* 


H Papanna Gowda and another etc. 

^ Respondents. 

Mysore University of Agricultural Scienceji 
Act (XX// 0/1963), section i (5}— Validity 

.Provision is ultra vires the State uegis- 

lature. I.L.R. (I960) Punj. 781, 
guished. [Paras 7 and 8.] 

Appeals from the Judgment and Order, 
da tedthe9tb/10th July, 1968 of the Mysore 

■ *C.A. Nos. 1868 to 1882 „,0. 


Civil Service. His appointment was as a 
* local candidate ’ which under the Mysore 
Civil Service Rules means a person appoin- 
ted not in accordance with the roles of 
recruitment. His services were howewr 
regularised when he was selected by the 
Public Service Commission for appmm- 
ment to that post on 27 th Au^st, 1959. 
By an order, dated 4th April, 1964, he was 
transferred and posted as a Chemical 
Assistant of the Sugar^ne Research 
Station, Mandya, in the Department ot 
Agriculture When he was thus employed, 
a law made by the State Legislature called 
the University of Agricultural Sciences 
Act, 1963 (hereinafter referred to as the 
‘Act’) came into force on 24th April, 
1964. Before the High Court the respon- 
dents to these appeals challenged the 
vires of section 7 (5) of the Act and a noti- 
fication issued thereunder. 

3. The preamble to the Act shows 
was an Act to establish and incorporate 
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3 University for the development of agri- 
culture, animal husbandry and allied 
sciences in the State of Mysore Under 
section 3 (2) the University was to be a 
body corporate having perpetual succes- 
sion and a common seal The powers 
given under section 6 of the Act enabled it 
inter aha to create administrative, minis 
tenal and other posts and to appoint 
persons to sach posts Under section 7 
(1) subject to the conditions therein men 
tionrd several agncultaral and vetennary 
colleges were disafhliated from the Kar- 
natak University or the University of 
Mysore and were to be maintained by the 
new University as constituent colleges 
The control and management of these 
colleges were to stand transfened to the 
Agncultural University and all its pro- 
perties andassetsand liabilities and obliga- 
tions of the State Government m relation 
thereto were to stand transferred to vest 
in or devolve upon the said University 
Under sub-section (4') of section 7 the con 
trol and management of such research and 
educational institutions of tbeDepartmeot 
of Agriculture the Department ot Animal 
Husbandly and the Dvpartment of Fishe- 
n« of the State Government were as 
and from such date as the State Govern 
meat might by order specify to be trans 
ferred to the University and thereupon all 
the properties and assets and liabilities 
and obligations of th* StateGovemment 
m relation to such institutions were to 
stand transferred to vest m or devolve 
upon the University Omitting the pro- 
viso which IS not relevant for our puijwse 
sub-section (5) provided 


Every person emplojcd in any of the 
colleges specified in sub-section (I) or 
in any of the institutions referred to m 
sub-section (4) immediately before the 
appointed day or the date specified in 
the order under sub section (4) as the 
casemaj be.shall asfromthcappomted 
day or the specifi«d date become an 
eraplojee of the University on such 
terms and conditions as may be deter- 
mined by the Slate Government m 
consultation with the Board 

4 The Board has been defined in section 
2 clause (3) as the Boanl of Regents of the 
University 


5 Bynotification dated 29th September 
1955, the control and management of a 


large number of research andcducat ona 
institutions were transferred to the Uni 
versity with effect from 1st Octohei 
1965 The Agncultural Research Institute 
Mandya where the respondent was work 
log was one such institution Not hkin; 
the change which his future prospects wer 
likely to undergo as a result of the notifies 
tioa the respondent presented a wn 
petition seeking a declaration that sui 
sections (4^ and (5) of section? of the Ac 
were invalid and for a further declaratioi 
that he continued to be a civil servan 
under the State Government To put ii 
bncf the argument on this head was tha 
he had been removed from a cml pos 
under the State in contravention of th 
provisions of Article 311 

6 A further argument was put up tha 
the respondent had been subjected to 
hostile discrimination inasmuch as persons 
who had been appointed in the same 
manner as himself and later m point of 
time than himself had been retained m the 
service of the State thereby infringing arti 
cles 14 and 16 of the Constitution 

7 It IS not necessary to deal with thrf 
second point as the appellant, m ouil 
opinion, must fail on the first Therei 
can be no dispute— -as indeed the learned 
Solicitor GeneralwasconstTUinedtoadmitj 
— that the respondent and others who had 
filed writ petitions m the High Court 
challenging the notification ceased to hold 
the civil posts which they held under the 
Slate of M> sore at the time when the noti 
ficatjon was issued if it was to have full 
force and effect Vfhether the prospects 
of the respondent were or were not to be 
pi^diciaJJy afieejed if be was to become 
an employee of the University is not m 
pomt However the learned Solicitor- 
General drew our attention to paragraph 
17 of the counter affidavit to the wnt peti 
tion filed in the High Court where it was 
stated that the terms and conditions of 
Iransfer as agreed to by the Government 
and the Umversity provided infer aha (or 
the following — 

(1) Every cmplojee of the Government 
on his transfer to the University shall 
«njoy the same pay scale, 

O He wasto be eligible for pensionary 
benefilsin the same manner as he had 
while he was serving the Government, 
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(3) His claims for higher pay scales or 

under the University 
snail be deemed to be on a preferential 
L ^^^iParison with others, provid- 
ed the Qualifications and experience were 
equal and 

(4) Every employee of the Government 
on ms transfer to the University was to 
be protected to the extent that the terms 
and conditions of his service under the 
University would not be altered to his 
detriment. 

8. We are not here concerned with the 
question as to whether for all practical pur- 
poses the respondent was not to be a loser 
as a result of the transfer. Evidently the 
respondent held the view that as a civil 
servant of the State of Mysore the pros- 
pects of promotion to higher posts with 
better scales of pay were greater in the 
service of the State with its manifold 
activities in various departments. For 
jbetter or for worse, the notification result- 
ed in extinction of his status as a civil 
I servant. 
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^^encement of the Act as if the Act 

before 

us the Act provides by sub-section (5) of 
section 7 that the terms and conditions of 

employees immediately 
before the appointed day or the date sped- 
fied in the notification were to be such as 
might be determined by the State Govern- 
ment m consultation with the Board. 
The learned Judge of the Punjab High 
Court on the facts of that case found it un- 
necessary to examine the argument whe- 
ther the assent given by the President to 
the Indian Institute of Technology Bill 
had the effect of teiminatmg the status of 
the petitioners as Government servants 
by the President as also the argument 
raised on their behalf that their lien had 
been terminated under the Fundamental 
Rules without their consent. The Punjab 
decision cannot therefore apply to the case 
as presented before us. 

10. In the result the appeals fail and are 
dismissed with costs There will be one 
set of hearing fee. 


9. The learned Solicitor-General sought 
to rely on a judgment of the Punjab High 
Court in Amulya Kumar Tahikdar v. 
Vnion of India and others'^ a case which was 
considered by the High Court of Mysore, 
in aid of his contention that the transfer of 
the kind effected in this case had been held 
to be valid by the Punjab High Court. 
The High Court at Bangalore went into 
the question rather elaborately and noted 
that there were many differences between 
the provisions of the Indian Institute of 
Technology (Khara^ur) Act, 1956. the 
Act impugned in the Punjab High Court 
and the Agricultural University Act of 
1963. In the Punjab case the petitioner 
had initially been appointed by the Direc- 
tor, Indian Institute of Technology, 
Kharagpur as a p&on. As a result of the 
Act of 1956 the Institution declared to be 
one of national importance, was constitut- 
ed under the Act pioviding infer alia that 
the employees who were working in' the 
Institute before were to hold office or 
service thereafter upon the same terms and 
conditions and with the same rights and 
privileges as to pension, leave, gratuity, 
provident fund and other matters as they 
would have held the same on the date of 


Appeals dismissed. 


THE SUPREME COURT OF INDIA. 

(Criminal Appellate Jurisdiction.) 

Present: — S. M. Sikn and P, Jagaimohan 
Reddy, JJ. 

Sfaeo Nath . . Appellant* 

V. 

State of Uttar Pradesh ... Respondent. 

Penal Code {XLV of iB6o), sections 396, 411 
and 41 s ? — Evidence Act (I of iSje), section 
ti4, JUustfalion (a)- — Recovery of part of 
stolen goods from accused three days after 
the occurrence of a dacotly — Presumption as 
to nature of offence committed. 

In the present case three presumptions 
arc possible from the recovery of the 
stolen, goods from the appellant three 
days after the occurrence of the dacoity: 
(i) that the appellant took part in the 
dacoity; (2) that he received stolen goods 
knowing that the goods were stolen in the 
commission of a dacoity; and (3) that 


1. I.L.R. (1960) Punj. 781 : A.I.R. 1960 *Cr. A. No. 49 of 1969. 
Punj. 284. 

SC j-=47 


15i/i October, 1969. 
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the appellant receded these goods know- 
ing th'“m to have been stolen The 
choice to be made, however, must depend 
on the facts proved m this case It is 
quite clear that all the property which was 
stolen by the dacoits was not recovered 
from the appellant The only articles 
that were found were a length of musha 
and a length of Ckarkkana don^a The 
appellant is stated to be a cloth merchant 
and he may well have acquired these 
goods as a receiver It h^ not beta 
shown that in the village in which the 
appellant lived it was known that a 
dacoity had taken place and goods had 
been stolen in the dacoity On the facts 
of this case the only legitimate presump- 
tion to be drawn is that the appellant 
knew that the goods were stolen but he 
did not know that they were stolen in a 
dacoity The appellant, therefore, can 
only be convicted under section 411 and 
not under section 396 or 41a of the Indian 
Penal Code l Ptaai 5 and 6 1 

Bhurgin v Tht Slate, I L R (1964) 4 Raj 
476, Rel on 

Appeal bv Special Leave from the Judg- 
ment and Order dated the and December, 
igSS, of the Allahabad High Court m 
CStmtoal Appeal Iso 1177 of tqCd 

R L hohlt, for Appellant 
0 P Rana, for Respondent 

The Judgment of the Court was delivered 
by , ^ 

Sikn, J — •TTie onl) question which arises 
in this appeal b> Special Leave is whether 
the appellant, Sheo Nath, should be 
convicted under section 396, Indian 
Penal Code or secUoa lodjiaa PejjaX. 
Code or section 41a Indian Penal Code 
The facts as found by the High Court 
are these A dacoity was committed at 
the shop of Ram hlurat m Dhaneja 
village by 15 to 20 persons on 19th August, 
1966 at about 11-30 pm One dacoit 
Ram Shankar was armed with a gun 
while others earned spears Gandasas and 
lathis During the course of the dacoity 
Ram Murat was injured One Pan- 
cham who lived m a house not far from 
Ram Murat s shop and two others came 
running on hearing the noise Pancham 
was shot down wnth the gun by dacoit 
Ram Shankar The dacoits then escaped 
with clothes, OTiaments, cash, etc , looted 


from Ram Murat's shop After the 
dacoits left Ram Murat dictoted a 
report about the occurrence in which he 
named Ram Shankar Singh, Jaintri 
Prasad Singh, Nanhe Singh and Sulai 
accused as having been among the cul 
p'nts and this report was sent to the 
Jalalpur police station, five miles avray, 
where it was received and recorded at 
6 am next morning 

2 On 22iid August, 1966 1 e , three days 
after the dacoity the house of Sheo 
Nath appellant was searched and three 
lengths of cloth were recovered which 
were subsequently identified by Ram 
Murat and a tailor named BismiHah as 
having been stolen fom Ram Mufat’s 
shop in the dacoity 

3 The High Court, agiccmg with the 
learned Sessions Judge relied on the 
evidence of th'ee c>€ witnesses regarding 
the manner in which the occurrence took 
place and regarding the participation of 
the four named accused persons Sheo 
Nath had not been named by the eye 
witnesses or in the dying declaration of 
Pancham and no witness claimed to have 
identified him taking part in the dacoit) 
But, relying on the discover) of thr« 
lengths of cloth and their identification, 
the High Court convicted Sheo Nath 
under section 396, Indian Penal Code 
The High Court observed 

“From the material on record we are 
fully convinced that the Exhibits 2 and 
3 were stolen from the shop of Ram 
Murat in th; course of the dacoity 
commuted in the night bctwcen^igth to 
noth August, 1966, and since they were 

\Yrc •pw^iss’'^ 

Sheo Nath appellant only 2 or 3 days 
later, it is legitimate to infer that he 
was one of the dacoits tnde illustration 
(o) to section X14 of the Evidence Act 
Sheo Nath thcrefoie, has been lightly 
convicted under section 396, Indian 
Penal Code ’ 

A TTic learned Counsel for the appellant 
contends that in the circumstances of the 
case the High Court should not have 
convicted the appellant under section 396, 
Indian Penal GckIc, but only under section 
41 1 Indian Penal Code Section 
the Evidence Act and illustration (a) read 
as follows 
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“114, ’ The Court may presume the 
existence of any fact which it thinks 
likely to have happened, regard being 
had to the common coui'se of natural 
events, human conduct and public and 
private business, in their relation to 
facts of the particular case. 

Illustrations. 

The Court may presume — 

(fl) that a man who is in possession of 
stolen goods after the theft, is either 
the thief or has received the goods 
knowing them to be stolen, unless he 
can account for his possession.” 


goods of the deceased three days after 
and the appellant made no efert to 
trace the whereabouts of the deceased 
or lodge information of his disappearance 
from the bullock cart. 

5 . In the present case three presumptions 
are possible from the recovery of the stolen 
goods from the appellant three days after 
the occurrence of the dacoity, 

(1) that the appellant took part in 
the dacoity ; 

(2) that he received stolen goods know- 
ing that the goods were stolen in the 
commission of a dacoity, and 


This section was considered by this 
Court in Sanwat Khan v. Slate of Rajasthan^, 
This Court, after considering some High 
Court cases, observed: 

“In our judgment no hard and fast rule 
can be laid down as to rvhat inference 
should be drawn from a certain circum- 
stance. Wliere, however, the only 
evidence against an accused person is 
the recovery of stolen property and 
although the circumstances may indi- 
cate that the theft and the murder 
must have been committed at the same 
time, it is not safe to draw the inference 
that the person in possession of the 
stolen property was the murderer. 
Suspicion cannot take the place of 
proof.” 

In JVasim Khan v. Slate of Utlar Pradesh", 
this Court held that “recent and unexplain- 
ed possession of the stolen property while 
it would be presumptive evidence again^ 
a prisoner on the charge of robbery would 
similarly be evidence against him on the 
charge of murder.” On the facts of 
that case this Court held that the ^pd- 
lant was rightly convicted of the offence 
of murder and lobbery. But, apart from 
the possession of stolen property, ^ 
were other circumstances indicating that 
the appellant was guilty of murder and 
robbery. The circumstances were that 
the appellant in that case had travelled 
with -the deceased on his bulloi^ cart 
alone and the deceased never reached his 
home and was found murdered. The 
appellant tvas found in possession ol the 


(3) that the appellant received these 
goods knowing them to have been 
stolen. 

The choice to be made, however, must^ 
depend on the facts pioved in this case.' 
It IS quite clear that all the propei ty which 
was stolen by the dacoits was not 
recovered from the appellant. We may' 
repeat that clothes, ornaments, cash, etc.^ 
were stolen. The only articles that were] 
found with the appellant weie a ength' 
of muslm (Exhibit 2 ) and a length 
Charkhana donya (Exhibit s) The appel- 
lant is stated to be a cloth merchant and 
he may well have acquned these goods 
as a receiver. It has not been shown that 
in the village in tvhich the appellant 
lived it was known that a dacoity had 

taken place and goods had been stolen m 

the dacoity 

6 On the facts of this case it seems to us 
fhat the only legitimate presumption to 
i,e to.™ is the ap,»Ua«t knew .h«, 
the goods were stolen but he did not 
know^that they were stolen in a dacoity. 
Se appellant, therefore, can only be 
convicted Under section 4tb Iud»an 
Penal Code. 

7 In this connection we may refer to_a 
decision of the Rajasthan High Court m 
Bhurgmv. TkeState\ (Wanchoo. GJ. jmd 
Dave, J.j Wanchoo, G.J. after holding 
that the recovery of ornanicnts from 
Bhurgiri had been established, observed. 

“The next question is tvhether on this 
evidence Bhurgiri can be convicted 


2 aS tc.R^19f ( 1 ^ 6 ) S.C.J 437 : 
)5Q 2 M.L.J. CS.C.)9 ; (1956) An.W.R. 203. 


1. I.L.R. (1954) 4 Raj. 476, 482481. 
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five days after the dacoity It is not 
impossible that during that period 
the property might have passed from 
the dacoits to a receiver Under these 
circumstances, we are of opinion that 
it would not be safe to convict Bhurgiri 
of dacoity on the evidence of this 
recovery alone It would be mote 
proper to convict him as a guilty 
receiver 


Then the question arises whether he 
should be convicted under section 411 
cr 412 Indian Penal Code So far 
as section 41 1 is concerned, he is clearly 
guilty under the section The pre- 
sumption under section 1 14 applies, and 
we can safely presume that he is a 
gutJtjr reoeiverof stolen pioperty parti 
cularly when we find that the p-operty 
was kept in the Bara, and not at lus 
own house He must have had reason 
to believe that it was stolen when he 
received the property, and that is 
why he left it in the Bara But 
we feel that it v\ould not be proper to 
convict him under section 412 because 
that section requires that the receiver 
should know or have reason to believe 
that the property had been transferred 
by the commission of dacoity Tbe 
prosecution, m our opinion, has to show 
something mom than the mere posses 
sion of stolen goods for a conviction 
under section 412 If the prosecution 
IS only able to show mere posset.ion, 
tne p-oper section to use is 41 1 ” 

the appeal « allowed 
and the appellant convicted under 
section 41 1, Indian Penal Code, instead 
mi 


Appeal allowed, 
Connclion altered h 
tw iwd<rrfrtion4ii 
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Central Excise and Salt Act (/o/i944),irrfti»i 
36 — Order oj the Central GoceTnjnent,{Teuiswnd 
aulfuntj) — Appeal to Supreme Court lies — 
Order should be a speahng order supported 
by reasons 


The orders made by the Central Govern 
ment in the exercise of the judicial power 
oflhc State under section 36 are subject to 
appeal to Sup’rmc Court under Article 
136 of the Constitution It vsrauld be 
impossible for the Supreme Court la 
sura appeal to decide the dispute without 
a speaking order of the authority setting 
out the nature of the dispute, the argu 
ments m support thereof raised by the 
agg leved party and reasonably disclosing 
that the matter received due coosideratioa 
by the authority competent to decide 
the dispute Exercise of the right w 
appeal to Sup-cme Court V'ould be 
futile if the authority chooses not to 
disclose the reasons m support of wc 
decision reached by it A party who 
app^aches the Government m excrcijc 
of a statutory right, for adjudication ofa 
dispute IS entitled to know at least the 
official designation of the person who 
has ronsideTcd the matter, what 
considered by him and the reasons to 
recording a decision against bun 

\?ara 7] 


AMia Prudah Musimi Ud v K»>” ■/ 
India and others, (1966I i SCJ 
Held overruled by Bhagal Raja v Vmoo 
of India, (1968) I S C J 43* ^ ] 

Necessity to give sufficient reasoiu 
disclose proper appreciation of tne p 
blcm to be solved and be ttiental 
by which the conclusion teach 
cases where a non judicial autb U 
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ttercises judicial functions, is obvious, 
power is exercised by an 
authority normally performing executive 
OT administrative functions, the Supreme 
Court would require to be satisfied that 
the decision has been reached after 
due consideration of the merits of the 
dispute, uninfluenced by extraneous con- 
^derations of policy or expediency. The 
Court insists upon disclosure of reasons 
in support of the order on two grounds: 
one, that the party aggrieved in a pro- 
ceeding before the High Court or the 
supreme Court has the opportunity to 
demonstrate that the reasons which 
persuaded the authority to reject his 
c^e were erroneous: the other, that the 
obligation to record reasons operates as a 
deterrent against possible arbitrary action 
, y the executive authority invested with 
the judicial power. [Para, ii.] 

Appeal by Special Leave from the Order 
No. 543 of 1966 dated the i6th July, 
1966 of the Government of India, Ministry 
of Fmance, New Delhi in Central Excise 
Revision Application. 

S. Mohan Kumaramangalam, Senior Advo- 
^te, (Soli J. Sorabji, A. K. Varna, 
Advocates, and Ravinder J^arain, J. B, 
Badacharyt and 0 . C. Malhur, Advocates of 
Mjs, J. B. Dadachanji & Go,, with him), 
for Appellant. . 

Br. V. A. Sejid Muhammad, Senior 
Advocate [S. P. Jdayar, Advocate, with 
him), for Respondents. ^ " 

B, R. Agarwala, Advocate of Mjs. Gagrat 
& Go., for Intervener No. i . 

Soli J. Sorahjt,' Advocate, and Ravif^er 
JVarain and J. B. Dadachanji, Advocate's of 
Mjs'. J. B. Dadachanji &Go. for Intervener 
No. 2. 

The Judgment of the Court ws delivered 

by ■ , ‘ , 

Shah, J.~The appellant-company is 
engaged in the production of cellulose 
film. The Central ' Excise Inspector 
reported that the appellant-company 
was producing in its factory , nitr^ 
cellulose lacquer [falling under tariff 

Item No. 22 (iii) (i) No. 14 ("V) 0 ) of 

the First Schedule to the Central Excise 
and Salt Act, igpj., read with the Finance 
Act, 1955], without obtainmg a ; central 
excise licence as required by the rules 
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and was also removing nitro-cellulose 
lacquer for “internal use” without pay- 
ment of duty. The appellant-company 
denied that the chemical compound 
utilised by it to render plain film moisture- 
proof was “nitro-cellulose lacquer” within 
the meaning of the Central Excise and 
Salt Act, 1944. 

2 . The Deputy Superintendent of 
Central Excise, determined that the 
appellant-company was liable to pay, for 
the period between ist March, 1955 and 
19th September, 1962. Rs. 4,88,797.34 
as excise duty on the consumption of 
nitro-cellulose lacquer pioduced by the 
Company. The Deputy Superintendent 
issued a demand notice, but the appellant- 
company failed to pay the duty. 

3 . The Assistant Collector of Customs 
required the appellant-company to show 
cause why penalty should not be imposed 
on it for failing to obtain a licence for 
production of nitro-cellulose lacquer. The 
appellant-company contended that what 
was produced by it was not nitro-cellulose 
lacquer. The Assistant Collector rejected 
the contention and confirmed the order of 
assessment and imposed a penalty of 
Rs. 25 

4 . In appeal to the Collector, the 
appellant-company raised a large number 
of contentions — including the following : 

(1) that nitro-cellulose lacquer which is 
clear as well as pigmented falls within 
the purview of Item 14 of the First 
Schedule to the Central Excise and Salt 
Act, 1944, and that clear and white, or 
murky and pigmented lacquer is not 
sulycct to duty; 

(2) that a certificate of test issued by the 
Silk Mills Research Association, Bombay, 
showed that the nitro-cellulose lacquer 
content of. a sample of surface-coating 
compound produced by the appellant- 
company was only 4.7 per cent, and it 
could not be considered nitro-cellulose 
lacquer -within the meaning of the Act 4 
and 

(3) that the failure to levy duty on the 
product from 1955 to 1962 was proof 
of the fact that the Excise Department was 
itself of the view that the product was not 
excisable. 
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5 The Ck)llcctor of Customs consulted 
the Chemical Exammer and t\a$ of the 
view that the opinion expressed by the 
Silk Mills Research Association Bombay, 
svas not correct In considering the 

ucstion about the reason for not levying 
uty for nearly seven years, the Collector 
thought It necessary to gne a fresh 
hearing to the apDcllant-company 
Additional arguments were advanced at 
the second hearing After considering 
the arguments advanced by the appellant- 
company the Collector wrote a detailed 
judgment setting out the “points on 
which he held against the claim of the 
appellant company and expressed the 
view that the appellant company was 
not right in contending that only that 
chemical which is ‘ clear and pigmented ’ 
falls within the purview of Item 14 of the 
First Schedule 

6 Against tne order dumissmg the 
appeal, the appellant-company moved 
a petition invoking the rcvisional juris 
diction of the Central Government under 
section 36 of the Central £xrue and Salt 
Act, 1944 The petition was entertained, 
but no personal hearing was given to the 
appellant-company By order dated 
16th July, 1966, communicated by the 
Joint Secretary to the Government of 
India, Ministry of Finance, the petition 
was rejected The order read 

“The Government of India have care- 
fully considered the points made by 
the applicant(s) but see no justihca 
tion for interfering with the order in 
appeal The revision application is 
accordingly rejected ’’ 

Against the order passed by the Central 
Government this appeal is preferred with 
Special Leave 

7 The question raised before the Col- 
lector of Custbms was of a complicated 
nature and for its proper appreciation 
required familiarity with the chemical 
composition and physical properties of 
nitro-ccUulose lacquers and of the sub- 
stance produced by the appellant-com- 
pany The Collector in deciding the 
appeal wrote an order running into 18 
typed pages There were before' the 
Collector conflictmg opinions of the 
Chemical Examiner and the Silk Milk 
Research Association Bombay 1 njc 
Collector gave two personal hearings to' 
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the appellant company No persona! 
hearing was given by the Government of 
India to the appellant company even 
though the matter raised complex ques- 
tions It IS true that the rules do not 
require that personal hearing shall be 
given but if in appropriate cases where 
complex and difficult questions requiring 
familiarity with technical problems are 
raised, personal hearing is given, it would 
conduce to better administration and 
more satisfactory disposal of the grievances 
of citizens The order does not disclose 
the name or designation of the authonty 
of the Government of India who consi 
dered “the points made by the applicant ’’ 
and It IS impossible to say whether the 
officer was familiar with the subject 
matter so that he could decide the dispute 
without elucidation and merclv on an 
apenualofthepapers The fonnmvihich 
the order was communicated is apparently 
a printed form TherC is a bare asser- 
tion by the Joint Secretary to the Govern 
ment of India in his communication that 
the Government of India had ‘carefully 
considered the points made by the appli- 
cants ’ there is no evidence as to who 
considered the “points” and what was 
considered The Central Government » 
by section 36 invested with the judicial 
power of tne State Orders involving 
important disputes are brought before 
the Government The orders made by, 
the Central Government arc subject to 
appeal to this Court under Article 136 
of the Constitution , It would be impos- 
sible for this Court, exercising jurisdiction 
Under Article 136, to decide the dispufe 
without a speaking order of the authonty, 
setting out the nature of the dispute, the 
arguments in support thereof raised by the 
aggrieved party and ^reasonably disclos- 
ing that the matter received due consi- 
deration by the authority competent to 
decide that dispute-Exercise of the right 
to appeal to this Court would be futile, 
if the authority chooses not to disclose 
the reasons m support of the decision 
reached by it A party who approaches 
the Government m exercise of a statutory ' 
nghtt for adjudication of a dispute is 
entitled to know at least the official 
designation of the jierson who has cons^ 
dered the matter, what was considered 
by him and the reasons for record 
ing a decision against him To enable 
tlw High Court or tlus Court to exercise 
Its constitutional 'powers, not only the 
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decision, but an adequate disclosure of 
materials justifying an inference that 
there has been a judicial consideration of 
the dispute by an authority competent 
in that behalf in the light of the claim 
made by the aggrieved party, is necessary. 
If the Officer acting on behalf of the 
Government chooses to give no reasons, 
the right of appeal will be devoid of any 
substance. 

8 . Dr. Seyid Muhammad appearing 
for the Union of India contended that 
where the Central Government dis- 
misses the- petition, it is not obliged to 
give any reasons, for, it must be assumed 
that the Government had accepted 
every reason given by- the Collector, and 
by dismissing the petition the officer 
acting on behalf of the Government must 
be deemed to have incorporated the 
reasons given by the Collector in the 
judgment. Counsel relies in support 
of this contention on the decision of this 
Court in Madhya Pradesh Industries Ltd. v. 
Unton of India and others^. In that case, 
Bachawat, J., on behalf of himself and 
Mudholkar, J., refused to accept the 
contention that .the order passed by the 
Government of India rejecting a revision 
application under the Mineral Concession 
Rules was liable to be quashed, because 
it did not give any reasons. Bachawat, J., 
observed at page 477: 

“There is a vital difference between the 
order of reversal by the appellate 
authority in that case for no reason 
whatsoever and the order of affirmance 
by the revising authority in the present 
case. Having stated that tliere was no 
valid ground for interference, the 
revising authority was not bound to 
give fuller reasons. It is impossible 
to say that the impugned order was 
arbitrary, or that there was no proper 
trial of the revision application.” 

On the other hand, Subba Rao, J., 
observed at page 472 ; 

“Tlie least a tribunal can do is to dis- 
close its mind. The compulsion of 
disclosure guarantees consideration. 
The condition to give reasons intro- 
duces clarity and excludes or at any 
rate minimizes arbitrariness; it gives 
satisfaction to the party against whom 
the ord er is made; and it also enables an 

1 ( 1966 ) 1 S.C J. 204: ( 1966 ) S.C.D. 342: 

(196Q 1 S.C.R.466. 
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appellate or supervisory Court to keep 
the tribunals within bounds A 
reasoned order is a desirable condi- 
tion of judicial disposal. 

The conception of exercise of revisional 
jurisdiction and the manner of disposal 
provided in rule 55 of the rules are 
indicative of the scope and nature of 
the Government’s jurisdiction. If 

tribunals can make orders without 
giving reasons, the said power in the 
hands of unscrupulous or dishonest 
officers may turn out to be a weapon 
for abuse of power. But if reasons for 
an order are given, it will be an effective 
restraint on such abuse, as the order, 
if it discloses extraneous or irrelevant 
considerations, %vill be subject to judi- 
cial scrutiny and correction. A speak- 
ing order will at its best be a reasonable 
and at its worst be at least a plausible 
one. The public should not be depri- 
ved of this only safeguard. 

* * * The habit of mind of an 

executive officer so formed cannot be 
expected to change from function to 
function or from act to act. So it is 
essential that some restrictions shall 
be imposed on tribunals in the matter 
of passing orders affecting the rights of 
parties; and the least they should do is 
to give reasons for their orders. * * * 

Ordinarily, the appellate or revisionnl 
tribunal shall give its own reasons suc- 
cinctly; but in a case of affirmance 
where the original tribunal gives ade- 
quate reasons, the appellate tribunal 
may dismiss the appeal or the revision, 
as the case may be, agreeing with those 
reasons. What is essential is that 
reasons shall be given by an appellate 
or revisional tribunal expressly or by 
reference to those given by the original 
tribunal. The nature and the elabo- 
ration of the reasons necessarily 
depend upon the facts of each case,” 

9 . In a later judgment Bhagat Raja v. 

The Union of India and others^, the Consti- 
tution Bench of this Court in effect over- 
ruled the judgment of the majority in 
Madhya Pradesh - Industries Ltd.’s case- 
Tbc Court -held that the decisions of 


■ 1. (1968) I S.CJ.431:(1968) 1MLJ.(S.C.) 
77: (1968) 1 An. W.R. (S.C.) 77; (1967) 3 S.C R. 
302. 

2. (1966) 1 S.CJ. 204: (1966) 1 S C R. 466. 
(1966) S.C.D. 342. 
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tribunals m India are subject to the 
supervisory po\sers of the High Court 
tmder Article 227 of the Constitution and 
of appellate powers of this Court under 
Article 136 The High Court and this 
Court would be placed under a gieat 
disaidvantage if no reasons are gi\cn and 
the revision is dismissed by the me of the 
single word rejected’ or dismissed The 
Court in that case held that the order of 
the Central Go\emment in appeal, did 
not set out any reasons of its own and on 
that account set aside that order In 
Our view, the majoiity judgment of this 
Court m Madhya Pradesh Industries 
Ltd s (ose^ has been ovetruled by this 
Court in Bhagad Raja s case* 

10 In later decisions of this Court it 
was held that where the Central Govern- 
ment exercising power in revision gives 
no reasons the order will be reg^cd 
as TOid see Stale 0 / Madhya Pradesh and 
another v Seth J^ersin^das Jatthdas 
Mehta*, The State of Gujarat v Paul 
Raghao Hatha and olfurs* and Prag Das 
Umar Vatshja v The Untan of India W 
others* 

11 In this case the communication from 
the Central Government gave no reasons 
in support of the order the appellant- 
company IS merely intimated thereby 
that the Government of India did not see 
any reasons to interfere with the order 
m appeal ' The communication does 
not disclose the ‘points which were 
considered, and the reasons for rejecting 
them This is a totally unsatisfactory 
method of disposal of a case in exercise of 
the judicial power vested m the Central 
Government Necessity to give sufli- 
cient reasons which disclose proper appre- 
ciation ofthe problem to be solved, and 
the mental process by which the conclu- 
sion is reached, in cases where a non- 
judicia! authority exercises judicial func- 
tions, 18 obvious TVhen judicial power 
IS exercised by an authority normally 
performing executive or adinmistrativc 


functions, this Court would require to 
be satisfied that the decision has been 
reached after due consideration of the 
merits of the dispute, uninfluenced by 
extraneous considerations of policy or 
expediency The Court insists upon dis- 
closure of reasons in support of the order 
on two grounds, one, that the party 
a^rie\ed in a proce^mg before the 
Court or this Court has the oppor- 
tunity to demonstrate that the reasons 
which persuaded the authority to reject 
his case were erroneous, the other, thar 
the obligation to record reasons operates! 
as a deterrent against possible arbitraiyj 
action by the executive authoiity invcsledi 
with the judicial power I 

12 The appeal is allowed and the order 
passed by the Central Government » set 
aside The case is remanded to the 
Central Covenunent with the direction 
that It be disposed of according to 
In this case, we are of the view, having 
regard to the complicated and tccluucal 
questions involved, that the Central 
Government may be well advised to 
give an oral hearing to the appellant 
company The Union of India will p^y 
the costs of this appeal to the appellant 
company 

V K Appeal alloieed , ease 

remanded 


1 (19^1SCR.466 (I960 1 SCJ 
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commensurate with the amount charged . . 40 

Foreign Awards (Recognition and Enforce- 
ment) Act (XLV of 1961), section 3 — Interpreta- 
tion — ‘‘A submission made m pursuance of an 
agreement ”, if mean an actual or completed 
reference made pursuant to an arbitration agree- 
ment or an arbitration agreement that has 
come into existence as a result of a commercial 
contract — International Law to what extent 
overrides Municipal Law .. 184 

Foreign Exchange Regulation Act (VH of 1947), 
section 23-C (1) — Scope— Partner in charge of 
and responsible to the company deemed guilty of 
contravention of the Act — Partner who was in 
Japan at the tune of contravention, if deemed 
guilty • . 12 

Forward Contracts (Regulation) Act (LXXTV 
of 1952), sections 11 and 15 — East India and 
Hessam Exchange Ltd — Bye-law 1 (b). 15 
and 17— Bye-law (1) (b) whether manda- 
tory — Effect of non-compliance . . 418 

General Clauses Act (X of 1897), section 6— 
&ope and applicability . - 307 

Gujarat Panchayat Act (VT of 1962), section 
307 — ^Saurashtra Terminal Tax and Octroi 
Ordinance (1949)— Nagir Panchayat constitu- 
ted under Gujarat Pandia)^! Act m place of 
former municipality constituted under its prede- 
cessor Act — Ri^t to collect octroi previously 
vested in municipality — ^If enures to the benefit 
ofNagarPancha^t •• 214 

Hindu Adoptions and Maintenance Act {LXXVHI 
of 1950, section 23 (2)— Scope— Maintenance of 



wjfe and dau^ter— Quantum — Relevant consi- 
dorauons 270 

Hindu Law— Minority and guardianslup— 
Mother natural guardian after the father— Father 
and mother fallen out and mother hvmg separately 
and managms ih» affairs of her minor dau^tcr 
Lving under b-T care and protection — Grant of 
leases of the prop rues of the minor daughter by 
the moth-r if vabd in law 17 


Hindu Law — Zamindan estate — Wapb nl 

Atz — Interest of Zammdar— Whether life 
estate 432 

H ndu Law^Zaromdan (Impatiifald)— Suc- 
cession — ^Two or more claimarus equally 
removed from common ancestor— Piefer 
ence 41t 

Hindu Law — Zamindan — Wapb al \t 2— 
Power of Governor to paSs orders— Nature 
of — Whether quasi ju*! cial 432 

Impartible Estate— Nature and inadents of— 
Impartible estate if can be equated to an 
ancestral joint fatmly estate 16S 


Imports and Exports (Control) Act (XVIH 
of 1947) fas amended m 1960) and S^a Ois 
toms Act (Vrn of 1878) section 167 (8>- 
Breach of cond tions of licence — Whether 
liable to be puiushed under ecuon 5 as 
amended— Confiscation of goods— Whether 
can be ordered 41 S 

Income tax Act (XI of 1922) sections 10 (2) (ni) 
24 (2>— Business income--Computation of— 
Allowances— Sal* of colliery business— Business 
earned on by assesses during part of retevant 
accounting vear— Agreement for sale— Assessee 
to erry on business on behalf of purchaser as 
on and from relevant acconntmg year— Oosmg 
down sale— Price less than book value— Assessee 
whether entitled to balanang allowance 33S 
Income-tax Act (Xl of 1922) sect'on 10 (2) Orv) 
—Business erpetidiiure— Requirements to eUna 
deduct on— Retinngbanefiisforeompiiy smanag 
mg director— Arrangement to provide pension oo 
retircinent for life or to hs^ife in the event of bis 
death before age of retirement— Trustees to take 
out defens-d anncity policy on life of managing 
director — Amounts pa d to trustees — When 
comes admissible aflowance 34 

Income tax Act (XI of 1922) seoiou 24 (2) — 
Same business— Loss — Carry forward and set- 
off— Two businesses— Inter-connection — Inter 
lacing — Inter-dependence— Unity— Tests— Com 
moo management— Amnion business organisa. 
&5W— CsvansfiT Sii’irtacfeestia/r—CsmeriffS 
— Common place of business— Assessee-com 
pany own ng a distillery acquiring gur refining 
company later- Purchase and sale of shares of 
tease company— Loss— Set-off against income of 
sugar business — Allowability 352 

Income-tax Act (XI of 1922) sections 24-B (3) 
34 (3). second proviso— Re as sessment— Limna 
tion— A*se«sw dvmg after filing returns and 

produang documents but b-foru assessnKnt 

Win — Wife appointed executrix and son dBinhen 
ted— Notice to son and assessment tna^ on 
tstate m resented by son widow and her children 
— Assessment set aside on appeal by son with 
di^on to nttko fr«h assessment on executrix 
— Fi«h M^ssment on executrx-Whether barred 
^ limitation— Lack of notice to executr,, 
before original assessment— Effect xm 

^ 26 .A ^ 

nite 2 of the rules made under section 39 


RegHtratioD of firm— Application— Receipt of 
appbcation wiihia relevant previous year — 
A^hctioa for regjstration of fiitn under Partner 
ship Act fiW within the relevant previous year 
but entry m the register of firms made after 
the end of the previous year— Application under 
secdon 26-A whether effective 33S 

Income-lax Act (XI of 1922) sections 34 (1) (o) 
and 10 (2) (w/) — Back assessment — Material facts 
— -Tree and full disclosure— Duty on assessee — 
Sate of assets b> assessee-company— Denned 
profits — Sate price— Excess over written down 
vali»— Not shown in the return — Reassessment 
proceeding — Part ot sate proceeds — Whether 
deemed profits — To be determ ned before decid 
ing on vabdity of reassessment proceedmgs 29 
tocome-iax Act Qd of 1922) section 68 (1)— 
Reference — Question of Uw arismg out of such 
order ** — Asp-ct of question not raised before 
Tnbunal — Whether can be nrg‘*d before High 
Coin 3S 


Indao Registration Act (XVI of 1908) sec 
(on 17 — Registered lease deed — ^Agrcenicnt 
vary rent — Registration, whether essen 


tiaf 


42f 


IntcfpretaiioQ of Statutes— Taxing Act— Proper 
consiniction 267 

Labour Law — Gratuity — Quahfying period for 
gratuity— Distmcticm between cases of ruigna* 
non and retirtnjcni and cases of dismissal for 
misconduct in the matter of the qualifying period 
forgratuity if could be sustained 139 

Labour Law— Termination of services— 

Order of termination couched in terms of 
an order of termination Am£f/ci/er— Lnbour 
Court if can go behind tbesorder and con 
s der whether order was imposed hv wav of 
penally 4S7 

Limitatron Act (IX of 1908) section 14 (l)i- 
Appbcabdity— Other cause of a hke nature — 
Meaning of 117 

Limitatioo Act (IX of 1908) section 15— tnter 
pretauon— Prescribed meaning of— The word 
presenVd if applied to limitation presenbrf 
ID sccuon 48 of the Civil Procedure Code 55 
Limitatjoa Act (IX of 1903) section 15-Scope 
—Execution Pfowedings— Stay of the proce-dmzs 
by m;iin«ioi) issued by th- High Court— Dccitc- 
bolder If could claim the benefit of section 15 m 
TOpect of the prod of stay of execution of the 
‘tecree 55 

Carry forward and set-off — CoUieiy 
ousmess earned on during part of retevant as- 
msessment year-Sate of business— Loss in 
ousmess m earlier years— Whether can bo set 
off a^uat dividend from shares held as stock- 
ip trade ^ ^ 3^ 

Act CV of 1920) 
sem wa 82 (2>— Annual value of Buildings tmdCT 
of— MunicipaLty if has to look 
ReSaamfte*'' 

*** (Abolition and Conversion mto 
sections 45 46 
—Right of the junior members 
fh family to receive maintenance from 

impartibte estate pnor 

or fomOy arrangement— Right if cxtmguished 
by theopetatioaofscctionj45 to 47 



Madras Estates (Abolition and Conversion into 
Ryotwari) Act (XXVI of 1948), section 66— 
Interpretation—* Estate” meaning of— Build- 
ings forming part of impartible estate, but are 
outside the geographical hmits of an impartible 
estate if ceased to be part of the estate on the 
abohuon of estates 167 

Madras General Sales Tax Act (I of 1959), sec- 
tion 42 (3)— Vahdity . ’ 342 

Madras Inam Estates (Abolition and Con- 
version into Ryotwari) Act (XXVI of 1963)— 
Madras Leasehold s (Abolition and Omversion 
into Ryotwari) Act (XXVn of 1963)— Madias 
Minor Inams (Abolition and Conversion into 
Ryotwari) Act (XXX of 1963)— Validity — Consti- 
tutionofIndia(1950),Articles21,31(2)and31-A 324 

Madhya Pradesh Abolition of Propne^ar/ 
Rights (Estates Mahals, Alienated Lands) 
Act (I of 1951). section 14 — Scope of — 
Junsdiction of Compensation OlBcer to 
determine competing claims of persons to 
proprietary rights to property vesting in 
Government — Junsdiction of civil Comt 432 
Bombav Tenancy and Aoncultural Lands 
(Vidarbha Region) Act (XCDC of 1958), 
sections 19, 20 and 36 (1) and (2) — ^Apphca- 
bility of Section 19 — Valuntary delivery of 
possession by tenant to landlord — No sur- 
render of tenancy in writing, and no verifi- 
cation of surrender by Tahsildar — Valid ty 
of landlord’s possession — Right of tenaiit for 
restoration of possession . 441 

Madhya Pradesh Land Revenue and Tenancy 
Act (XXX of 1950), section 70 (8) — Scope and 
effect of— If bar to plea of part performance by 
purchaser — Contract- Implied terms . . 51 

Medicinal and Toilet Preparations (Excise Duties) 
Act (XVI of 195^, Schedule, Item 1 — Manufac- 
ture of medicinal preparation with the aid of 
tincture of which alcohol is a component — Pre- 
paration is liable to excise duty under Item 1.. 267 
Minos and Minerals (Regulation and Develop- 
ment) Act (LXVn of 1957), section 30 — Exercise 
of suo moto power under — Necessity to give 
person affected opportunity to show cause . . 320 
Mjtsore Elementary Education Act (VI of 1941), 
as amended by the Mysore Elementary Education 
(Amendment) Act of 1955, section 9 and 
Schedule — Levy of education cess on ’shop rent' 
— Validity — Conditions of auction of license to 
vend toddy etc. — If creates liability . . 363 

Mysore University of Agricultural Sciences 
Act (XXn of 1963), section 7 (5)— Validity- 
Provision is ultra vires the State Legislature — 
I.L R. (1960) Punj. 781, Distinguished. .. 367 

Partnership, deed of— Partnership one at will 
— ^All disputes arising during or afterwards 
between the partners touching the partnership 
agreement to be referred to arbitration — Truth 
of the alleged oral agreement to dissolve the 
partnership, if can be a subject-matter for 
Arbitration Act (X of 1940), section 33 . . 114 

Partnership Act (IX of 1932), sections 58 and 59 
— Application for registration of firm made before 
Registrar of Firms — Necessary entry made in 
the register of firms subsequently— Registra- 
tion effective from date of entry and not from 
date of application for registration 335 

Patna University Act (HI of 1962), section 26 (2) 
— -^p? — ^Appointment of University Professor 
—Public &rvice Commission to have the assis- 


tance of two experts in the subject for which 
appomtment was to be made— Experts not to 
t vote— “ Shall be associated ” 

with the Commission, if means their physical 
presence at the time of interview si 

Pataa University Act (01 of 1962), secUon 26 (4) 
—SOTpe— Appointment of University Professor— 
t^uirate not acceptmg the recommendation of 
the Commission— Vice-Chancellor’s action in 
sentog the matter to the Commission, if requires 
further sanction of the Syndicate . ; 61 

Patna University Act (OI of 1962), section's?— 
^pe— Transitory provision enabling the Vice- 
C^cellor to discharge the functions of the 
^iversity with the previous approval of the 
Chancellor— Appemtment of a University Pro- 
fessor-— Sanction obtamed for direct appointment 
and also for advertisement — Revision m the 
advertisement m terms of the statute if a conse- 
quential step not roquu-mg the further approval 
of the Chancellor _ 60 

Penal Code TXLV of 1860), section 97— 
Plea of self-defence— Proof-Accused if can 
rely on prosecution evidence and material 
on record without letUng m defence evi- 
dence 397 

of 1860), sections 396, 411 
Md 412— Evidence Act G of 1872), section 114, 
Illustration (q)— Recovery of part of stolen goods 
from accused three days after the occurrence of 
a dacoity— Presumption as to nature of offence 
committed _ _ 369 

sections 415, 419 and 
109— Office of cheating— Ingredients— Oath 
Q>i^issioner induced to attest and an affidavit 
by d^ption practiced by appellant in wrongly 
laenttfymg the person swearing to it — Convic- 
tion of appellant under section 419 read with 
section 109— Legality .. 264 

Punj'ab General Sales Tax Act (XLVl of 1948) 

M amended by the Punjab General Sales Tax 
(Amendment and Vahdauon) Act (VII of 1967) 

Central Sales Ta:x 
Act (LXJGV of 1956), section 15 — Interpretation 
-^tage of sales tax— The provisions specifying 
ffie stage as the last purchase or sale by a dealer 
liable to pay the lax— Provisions, if in conflict 
With secUon 15 of the Central Act ..134 


Punjab Pre-Emption Act (I of 1913), section 
'15 (1) (a), Fourthly — Right if pre-emption 
of tenant — ^\Vhen available— -Tenancy must 
tion of tenant after sale but before suit for 
subsist till date of decree — ^Decree for evic- 
■pre-empUon— Righ of pre-emption, if lost 

. - 388 

Punj'ab Pre-emption Act (I of 1913), section 8 
(2)— Notification by State Government under- 
Allegation that the notification was issued mala 
fide—Onvs of proof— Held on facts that notifica- 
tion in the instant case was issued mala fide. . 348 

Punjab Pre-emption Act (I of 1913), section 8 (2) 
— If infringes Article 14 of the Constitution of 
India (1950)— (Quaere) . . 349 


Punjab Security of Land Tenures Act (1953), 
sections 14-A and 18 — Scope of— Application 
for ejectment against tenant by landlord on 
grounds of arrears of rent— Tenant fil'ng 
application under section 18 for purchasing 
lands — Subsequent order for ejectment — 
Right of tenant to purchase lands whether 
affected ... 405 



feedempdoa ot Mortgaged (Punjab) Act 
(n of 1913) section 12— Scope-Nummary order 
by ^ Collector mads conclusive — Sermon 12. if 
enlarges tbe p*nod of limiotion lor n redempDon 
suit - * 

Representation of the People Act (XLHI of 1951) 
secuons 8 (2) and 100 (1) (a)-^nvictton for 
criminal offence of returned candidate before 
polling and declaration of result— Convictimi set 
aside in appeal during pendency of election peti* 
lion— Election if bable to be set aside on the 
ground tliat tbe returned candidate waa disqoab 
under section 8 (2) 260 

Reversion order of— Appellant reverted to 
h s substantive twst from the offioatm* 
higher post — Form of the order if decisive — 
Letter of the Director of Panchayat Raj 
directing that the appellant a name be struck 
off the list of persons eligible tor promo* 
tion if proves mala fide of tbe aulhorily 
409 

Res Judicata— ReWfai of the execution proceed 
mgi after the stsy of thjn by an order of lopinc* 
tion issu^ b> the High Court — Judgment*deblot 
askmg only for settm^ aside the sale— Judgment 
debtor if barred irom questioning the revival of 
execution proceedings 55 

Sea Customs Act (Vm of 1878) secaona 169 
170-A, 171 A. 172, 173 and 182 and Indian Evi 
dencQ Act (I of 1872) secuon 25— Oistoms 
officer revested with tbe power to enquire into 
infringements of the An for the purpose of 
adjudicating forfeiture and penalty but bas 
DO power to submit a report under sechoa 173 
Cnremal Procedure Codo»Customs Officer if 
a police officer 123 

State Roard Transport CoTBorauon— Socces* 
tor to Rajya JraiUcntt Authority— Agree 
ment to take over all the emplovees of tbe 
Authonty on its rolls on tbe date of tak 
log over the funeuons thereof (Itt May 
19S9) — Award of Labour Court ui an mdos* 
trial dispute that tbe discharge of an eituHo 
vee from temce was illegal and he must be 
deemed to be m service — Order foe reiosate 
ment and pavntent of compensation by Cor 
porationr— Validity 457 

TransferofPropertyAct(IVofl882) section SS-A 
— ApplicabiUiy—Coaditioos for making defence 
of part pvrfortnance— Act done by transferee to 
pursuance of contract of sale— If to be indepen- 
dent of the contract— lUadmess and wilUngncss 
of transferee to perform his part of the comnet 
—Proof of— Sequence of obligations to be per 
formed— Relevancy— Contract of sale — Piovs- 
tions of Transfer of Property Act— Applicability 
to the law of contract ^ 51 


Trust — Family idol and the wotshipDcrs 
all along members of tbe family— Public bas 
no right of worship as of right— No inter 
ventum by the pubic at any stage— Trast. 
not a public trust under the Bihar Hindu 
Religious Trust Act 1950 461 


United Ptovinces Agricultural Incom^tax Act 
1945 (m of 1949) secuon 6 (2) (6) (iv>— Agn 
cultural m'Xime — Computation of— Deductnms 
— Expenses in raising the crop in making rf fit 
for market and transportation etc — Auessee^ 
carrying on large-scale agncultaral fanning m 
sugar — Staff esublishment— Housing facilities 
-4te?air»— Vdudes — Staff aHowancp— Provfdat 


fmd— p^odxmls— U a°d whed hllowable 
deducUoQ .. 1S5 

UtW I>iade3h Industnal Disputes Act (XXVIH 
of 1947) as amended by Act (I of 1957) section 
d-A — “ Award — Moaning of— Should bo hbe- 
laUy coiutn^_Xiiclude3 withm its fold award of 
an adjijdtcator undCT U P Industnal Disputes 
Act 307 

Uttar Pradesh Industnal Disputes (Amendment 
and Mtseelbuieous Provisions) Act (I of 1957) 
as amchded by U P Industrial Disputes (Amend 
ownt ^ Miscellaneous Provisions) Act (XXm 
of 1957) section 16 — Section 6-A of the Prmci 
pal Act —Meaning of 307 

Ul»r Pradesh Industnal Disputes (Amendment 
and Miscellaneous Provisions) Act (I of 1957) 
section i7_Scopo 307 

Words and phrasea— Business , trade and 
pretnUes 401 

Words iud Phrase^— Xocality 427 

Words end phrases — Stone whether forest 
produce 430 
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THE SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction.) 

Present: — J.M. Shelat amf C.A. Vaidia- 
lingam, JJ. 

Shankar Madhoji Nemade Appellant* 

V. 

Ghisuji Janaji Bhadke and others 

Respondents. 

(A) Constitution of India (1950), Article 136 
— Speaal Leave petition — Untrue or false 
statements made — Efect — Special Leave granted 
if liable to be revoked. 

The statements in the Special Leave appli- 
cation should not contain any untrue or 
false statements either in material parti- 
culars or on matters of importance either 
on facts or about valuation and the require- 
ment in this regard cannot be over- 
emphasised. If theie is any untrue 
averment regarding material statements 
or a false statement on matters of import- 
ance or a deliberate untrue statement 
regarding valuation has been made to 
mislead the Court, it cannot be gainsaid 
that the Special Leave granted will have 
to be revoked. Case-law discussed. 

[Paras. 8, ii.] 

In the instant case, however, in the parti- 
cular circumstances it cannot be said 
that the appellant is guilty of making 
any false or untrue statement on any 
material particulais or matters of import- 
ance regarding valuation so as to justify 
revocation of the leave already granted. 
The mistake committed by the appellant 
regarding valuation was the result of the 
mistaken value given by the High Court 
itself in its judgment, -which was corrected 
only long afterwards. No doubt, the 
appellant who is a party to proceedings 
should have been a little more careful 
but that does not disclose any deliberate 
attempt on his part to mislead the Court. 
Further the statement regarding valuation 
is not of much consequence because the 
questions arising for decision in the instant 
case arc really points of law. [Para. 13.] 

(B) Bombay Tenancy and Agricultural Lands 
{Vidarbha Region and Kutch Area) Act {XCIX 
of 1958), section 52 — Scope and applicability. 


Sth September , 1970. 


The normal and reasonable construction 
to be placed upon section 52 of the 
Bombay. Act XGIX of 1958 is that it wll 
apply only to cases of lands, the possession 
of which -was obtained by the landlord 
under section g of the Berar Regulation of 
Agricultural Leases Act (XXIV of 1951), 
but in respect of which the period of two 
years disability imposed under section 
9 (6) of that Act read with rule 9 of the 
rules framed thereunder was not over 
before the coming into force of the Bombay 
Act. In i-espect of such landlord, section 
52 enlarges the period for which he is 
required to personally cultivate the lands. 

[Para. 35.] 

Ramchandra v. Tukaram and others, (1966) 

I S.e.R. 594 : (1966) I S.G.J. 357, Dist. 
Saraswaiibai Babji Tukaram Umarkar v. 
Bhikamchand Premsukhdas, (1966) 68 Bom. 

L. R. 954, Overruled in part. 

Thus, section 52 applies to all cases where 
possession is taken by the landlord on or 
after 30th December, 1958, on the basis of 
an order obtained under the Berar Act, 
It applies to cases .where possession had 
been taken by a landlord under the Berar 
Act but the two years period of personal 
cultivation had not been completed when 
the Bombay Act came into force, 
(Instances of land-lord taking possess'on 
under the prov sions of the Bombay Act 
not considered in the instant appeal). 

[Para. 36.] 

Section 52 extends the period ofpeisonal 
cultvation to 12 years in all cases to 
■which it applies. [Pam. 33.] 

(C) Civil Procedure Code [V of 1908), 
section 35 ' — Appellant careless in giving valua- 
tion of subject-matter of appeal in Special 
Leave petition under Article 136 of Constitution 
— Costs refused though appeal was allowed, 

[Para. 39.J 

Appeal by Special Leave from the Judg- 
ment and Decree, dated the 19th August, 
1966 of the Bombay High Court, Nagpur 
Bench in Special Civil Application No. - 
831 of 1965. 

Dr. IV.S. Barlingay, Senior Advocate, 
{A.G. Rainaparkhi, Advocate, with him), 
for Appellant. 

M. S. Gupta and S.K. Dhingra, Advocates, 
for Respondent No. 1. 

The Judgment of the Court wtis delivered 
by 


♦CA.No.85 of 1967. 

SCJ— 48 



iHE Sl)PRBffi toUST JOURNAL 


[197i 


2 % 


Vatdialingm, J— The appellant was a 
“protected lessee within the meaning 
of that expression contained in the Berar 
Regulation of Ag icultural Leases Act 
(XXIV of 1951) (hereinafter called 
the Berar Act) in resp«t of the suit lands 
bearing survey No 23 of an extent of 7 
acres and 4 gunthas under the 5th respon 
dent hc’-ein, who ivas then the original 
owner of the lands The 5th respondent 
served on the appellant (hereinafter called 
the tenant) a notice dated 28th December, 
>935 uodcf section 9 (i) of the Berar 
Act terminating the tenancy of the appel- 
lant on the g ound that he required the 
lands for personal cultivation , and he 
also ♦ubmitted an application to the 
Revenue Officer under section 8 (i) (g) of 
the Berar Act for an order determining 
the tenancy The 5th respondent obtain- 
ed an order from the Revenue Officer 
on 15th Ma> 1936 directing the tenant 
to surrender possession of the lands The 
5th respondent in pursuance of the order 
of the Revenue Officer obtained posses 
Sion of the lands on 4th Apnl 1937, and 
continued in such possession till 21st June, 
1961, on which date he transferred the 
suit lands to the first respondent (herein- 
after to be referred as the landlord) and 
got in exchange 8 acres in survey No 33 
plus an amount of Rs t3 0oo In tie 
meanwhile on 30th December 1958 
the Bombay Tenancy and Agricultural 
Lands (Vidarbha Region and Kutch 
Area) Act (XCIX of 1958) (heremafter 
c^ied the Bombav Act) came into 
force 

2 The tenant filed an application under 
section 52 of the Bombay Act before the 
Naib Tahsildar, Achalpur, against res 
fiondcnts Nos i and 5 for restoration of 
the possession of the suit lands on the 
ground that the original owner, the 5th 
respondent had ceased to cultivate the 
lands personally withm the period of 12 
years after obtaining possession of the 
lands on 4th April, 1957 The Naib 
TahsiHar fay his order dated 14th Novem- 
ber, 1962 dismissed the application on 
the ground that section 52 does not 
apply and hence the application wrasnot 
mamtainable On appeal by the 
tenant, the Special Deputy Collector, 
Amravati b> his order 30th June 1964, 
reversed the decision of the Naib Tahsildar 
and directed the landlord to restore posses- 
sion of the lands as prayed for t/ the 


tenant The first respondent’s revision 
challenging the order of the Special 
Deputy Collector was dismissed on 5th 
August, >965 by the Maharashtra 
Revenue Tribunal The Revenue Tribu- 
nal while dismissing the revision petition, 
tnter alia h«*ld that the tenant was a 
protected lessee and that in pursuance of 
the p'oceedings taken by the 5th respon 
dent in terms of the notice under section 
9 (i) of the Berar Act, the tenant was 
deprived of the lands and his tenancy 
rights on the g ound of personal cultiva- 
tion by the then owner of the lands The 
Tnbunal further held that as the 5th 
respondent had transferred the suit lands 
in favour of the first respondent on 21st 
June, T961, the former must be considered 
to have failed to use the lands for the 
purpose specified in his notice within 12 
yearn from the date on which he took 
possession and in consequence the tenant 
was entitled to be restored to possession 
under section 52 of the Bombay Act 
On this reasoning the Revenue Tribunal 
confirmed the order of restoration passed 
by the Special Deputy Collector in favour 
of the tenant 

3 The first respondent filed a writ peti- 
tion under Article 227 of the Constitution, 
being Special Civil Application No 831 
of >965. the High Court of Bombay 
(Nagpur Bench) challenging the orders 
for restoration passed against him by the 
Special Deputy Collector and the Maha- 
rashtra Revenue Tribunal TTie High 
Court by its judgment and order, dated 
igth August, 1966, has set aside the orders 
of the Special Deputy Collector and the 
Revenue Tnbunal thus restoring the 
order of the Naib Tahsildar, and has 
dismissed the application for restoration 
filed by the tenant The tenant challen- 
ges the decision of the High Court m this 
appeal by Special Leave 


owner me 5tn respondent, 
s entitled to terminate the lease of the 
tenant ^ giving a notice under section 
9 (0 of the Berar Act He accordmgly 
"““cy >>y givmg notSe, 
toed 23td December, ,935 After initia- 
tmg proceedings under section 8 (i) M 
S '!> "f •>>= Eeiir Act, 

ffte owner tto obtained possession of the 
land, on 4U. Apnl, .95, Under tbe 
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Berar Act there was a duty cast on the 
landlord to cultivate the lands personally 
for a period of 2 years and in this case the 
5th respondent has complied with this 
requirement. As possession was taken 
from the tenant by the 5th respondent 
ivhen the Berar Act was in operation and 
as the latter had cultivated the lands for 
a period of 2 3'ears, as required by section 
9 (6) of the Berar Act, the tenant has 
ceased to have any rights after the expiry 
of the period of 2 years and hence section 
52 of the Bombay Act was not applicable 
and it follo^vs that the application for 
restomtion under that section filed by the 
tenant was not maintainable. The posi- 
tion is concluded against the tenant by an 
earlier Full Bench decision of the High 
Court reported in Saraswatibai Babji 
Tukaram Umarkar v. Bhikamchand Preni- 
sukhdas^, wherein it had been held that 
when possession of the lands had been 
taken before coming into force of the 
Bombay Act, the rights and liabilities 
of the parties are governed by the Berar 
Act and that section 52 of the Bombay 
Act has no retrospective operation. On 
these findings the High Court allowed the 
writ petition of the first respondent. 

5 . Dr. Barlingay, learned Counsel for 
the appellant, has urged that having due 
regard to the scheme of the Berar and 
Bombay Acts, the High Court’s view that 
section 52 of the Bombay Act has no 
application, is erroneous. In this case, 
he, pointed out that the Bombay Act has 
come into force on 30th December, 1958, 
even before the expiry of the period of two 
years from 4fh April, 1957, on which date 
the original owner, the 5th lespondent, 
had entered into possession, after terminat- 
ing the lease. Section 52 of the Bombay 
Act contains provisions substantially 
similar to section g (6) of the Berar Act 
which was repealed and the only change 
was that the Bombay Act enlarged the 
period for which the landlord was required 
to continue to cultivate land personally 
from two yeai-s to 12 years. As the 
enlarged period under the Bombay Act 
has come into operation before the expiry 
of the shorter period imder the Berar Act, 
which was repealed,, the landlord was 
bound to conform to the requirements of 
tlie larger period provided under the 
Bombay Act. In this case the 5th rcs- 
pondent- had transferred tlic suit lands 
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to the first respondent on 21st June, 1961, 
and hence there has been a failure in laiv 
on the part of the 5th lespondent to 
utilise the lands for the puipose of personal 
cultivation for the period mentioned in 
section 52 of the Bombay Act and so 
the said section fully applies and the 
dismissal of the tenant’s application for 
restoration by the High Com t is opposed 
to the mandator^' provisions of the Bombay 
Act. The Counsel, fmthci pointed out 
that in the Full Bench decision, on uhich 
the present judgment of the High Court 
is rested, is not applicable for the leason 
that the Full Bench was dealing with a 
case wheie the period provided under 
section 9 {d) of the Berar Act had already 
expired before the coming into foi ce of the 
Bombay Act, \\hcreas in the case on hand 
even before the expiiy' of that two gears’ 
period the Bombay Act has come into 
force. This material diffeiencc has not 
been noted m the piesent order by the 
High Court He further uigcd that if the 
Full Bench decision applies, as held by the 
High Court, it should be held by this 
Court that the Full Bench decision is not 
correct. 

6. Mr. M S. Gupta, Icamed Counsel for 
the first respondent, landlord, raised a 
preliminary objection to the hearing of the 
appeal and prayed for cancellation of the 
Special Leave gi anted by this Court on 
iith January', 1967. According to him 
the appellant has made deliberately 
certain false statements in his application 
for grant of Special Leave. We w ill icvci t 
to this aspect a little later. On merits 
Mr. Gupta contended that the obligation 
of his client’s transferoi , the 5 th 1 espondent 
after obtaining possession of the lands 
from the tenant under the Berar Act 
was only to cultivate the lands for two 
years. Admittedly in this case the 5tli 
respondent had cultivated the lands foi 
the said period of two years and the obli- 
gation incun-ed by him under section 
9 (6) of the Berar Act having been duly 
complied with, section 132 (2) of the 
Bombay Act stands attracted The 
Counsel pointed out that section 132 deals 
with repeals and savings. Sub-section 
(1) had repealed the enactments specified 
in Schedule I to the extent specified in 
column No. 4 of the said Schedule, 
Schedule I shows that the Bciar Act has 
been repealed in its entity. Notwith- 
standing the repeal sub-section (2) has 
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saved ce-tain matters and one of the be true to the personal knowledge of the 
matters so saved is the obligation oi appellant 

liability already incurred before the com g Mr Gupta pointed out that these 
mencement of the Bombay Act The 5th statements regarding valuation are absolu- 
respondent who had incurred the obliga tely fal e to the knowledge of the appellant 
tion or liability to cultivate the lands for as will be clear fiom the value given in the 
two years under the Berar Act before the ^it petition filed by the first respondent 
commencement of the Bombay Act has m the High Cou t In para I of the 
discharged the said obligation or liability wit petition the first respondent has 
and hence the tenant has no further stated that the 5th respondent after trans 
rignts v\hich he can enforce He also fcrring the suit lands of 7 acres and 4 
urged that section 52 protects even cases gunthashas taken in exchange from him 8 
where possession has been taken after the acres of land and a sum of Rs 13,000 
coming into force of the Bombay Act on tfms making a total of Rs ig,ooo In 
thebasisofano^'“forrestoration obtain- the affidavit filed along with the writ 
ed under the Berar Act In support of petition the first respondent has again 
this contention he relied on the decision stated that the amount received from him 


in Ramchandra v Tukaram and etkers^ 

7 Before we deal with the merits we 
will now dispose of the p’elimmary objec 
tion rawed by Mr Gupta p-aying for 


along with 8 ac'es of land was Rs 13,000 
the total value of the lands being only 
Rs 19 000 He also drew our attention 
to the recitals m the judgment printed in 
V _ . - • the appeal records wherein the exchange 

cancelfcwion of Sp«.al Leave gtaoted ^ staled as bemg ot 8 acres of 

tha Court Aecordiug to the leamrt ^ ^ I„ 

Counsel the appellant har deliberately „f circutmtances, thi Counsel points 
made certain false statements m the • • . . . 

application for grant of Special Leave and 
has misguided the Court He drew our 
attention to the statements made in 
parag apli 6 of the application wherein 
the anpellant has stated that the 5th 


ment regarding valuation is satisfied 
Mr Gupta drew our attention to the 
decisions of this Court, namely, Han 
Jfaiatn v Badn Das^, Sita Bat v Sana 
Ifljyi Want and others* and SR Shelly v 
PAtrv£eshaA ^tlssseTu.an}t Golabaiialla and 
another* Mr Gupta pointed out that 


out that the statements made by the 
appellant, which have been affirmed to 
be true to his knowledge about valuation 
of the suit lands being over Rs so, 000 
and the exchange having ^en obtained 

j s 1. j . <• j .L 1 ''j of 8 acres and Rs 30,000 are false 

ropondtnthadtrjraferredthc su.tUnd. ^ dtl.lxrra tly made to 

W b »" ourtod the Court to a, to obtain Specal 

feti;,*’! lS:”oV^'Io,^' "C'S 

m parag aph 10 of the petition the appel- 
lant has stated that his claim m these 
proceedings is for restoration of possession 
of the lands measuring 7 acres and 4 
gunthas the market value of which 
happens to be more tlian Rs 20.000 
Md that tho fact further rtreogthened rSTthere 3ee.“oT »£n"'h“e IS iSS 
Wrar otahr stb-rTOOnArMroAaogovE ^ statement, made on material parti 
hi, Ian* voth the fint reqxmdent for a of rmpotunce e.th^r on 

^ of 30 000 plu, 8 atne, of Und „ sbout valuat.oS, this Court had 

me appellant ha, filed an affidavit stating oo„oeUed Special Uave already granted 
that the statement, contained in the The p-oposition enunciated by wfcupta 

f'".!, that the Mateiaentsm the sicMl L^vo 

to the best of my personal knowledge u . lacavc 

From these statements Mr Gupta pointed „?^rain,n siat/nJl f Contain any untrue 
Out that It IS clear that the appellant has e«her m material 

categorically stated that the value of the ^ , 1 matters of importance 

lands concerned in this appeal is over about valuation is certainly laid down 
Rs 20,000 and he has al» specifically 1 nesii l s r t <1 , »» » - 

stated that the suit lands were exchanged 25 (1^> 1 Aa.W^(S 25^ (ISW 2 

for Rs 30 000 plus 8 acres of lands and 203 ^ ; .£5 U9M)2 S CR. 

these statements have been affirmed to . * , of 1965 deaded on 5th 

■ April, 
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in those decisions and the requii-ement in 
’this regard cannot be overemphasised. 
In Han Karain v. Badri Das^, this CJourt 
held that the Special Leave petition con- 
tained inaccurate, untrue and misleading 
statements and cancelled Special Leave 
already granted. This Court observed 
at page aog as follows : 

“It is of utmost importance that in 
making material statements and setting 
forth grounds in applications for Special 
Leave, care must be taken not to make 
any statements which are inaccurate, 
untrue or misleading. In dealing with 
applications for Special Leave, the Court 
naturally takes statements of facts and 
grounds of fact contained in the peti- 
tions at their face value and it would be 
tmfair to betray the confidence of the 
Court by making statements ■which are 
imtrue and misleading.” 

9 . From the facts in that case it will be 
seen that the material statements made 
in the Special Leave petition were false. 

10 , In Sita Bai v. Som Vanji Wani and 
others^, this Court held that in the Special 
Leave petition there was a misrepresenta- 
tion of facts on a matter of importance, 
though it was not possible to say that 
when granting Special Leave these untrue 
facts had misled the Court, It has been further 
emphasised in this decision that the appel- 
lant had deliberately made untrue state- 
ments on matters of importance and that 
they were not the result of inadvertence. 
Similarly in S.R. Shetty v. Phirozeshah 
Husserwanji Golabawalla and another^, a state- 
ment had been made regarding the value 
of the subject-matter as being above 
Rs. 20,000 though the suit had been 
valued only in the sum of R5. 500 and 
court-fee paid on that valuation. This 
Court held that the statements of valua- 
tion in the plaint, namely, Rs. 500 cannot 
be reconciled with the statement regard- 
ing valuation in the Special Leave applica- 
tion and this Court took the view that the 
valuation has been deliberately inflated 
with a view to getting over the prelimi- 


1. (1964) IS.C J. 51 : (1964) 1 MLJ.CSC) 
25: (1964) 1 An.W.R. (S C) 25: (1961) 2 S C R. 

203. 

2. C.A.No.982 of 1965, decided on 25th 
April, 1968. 

3. C.A. No. 155 of 1963 decided on 5th Aprib 
1963. 


nary hurdle as regards valuation. In 
this view the Special Leave granted was 
revoked. 

11 , If it is held that there has been an 
untrue averment regarding material state- 
ments or a false statement on matters of 
importance or a deliberate untrue state- 
ment regarding valuation has been made 
to mislead this Court, it cannot be gainsaid 
that the Special Leave granted by this 
Court will have to be revoked, 

12 . Dr. Barlingay pointed out that 
there has been no untrue or false state- 
ment made by his client on any material 
particular nor has any statement been 
deliberately made to mislead the Court 
so as to enable his client to obtain Special 
Leave. On the other hand, the Counsel 
pointed out, that the certified copy of 
the judgment of the High Court furnished 
to his client and tvhich has been filed in 
this Court clearly shows that m the said 
copy the High Court has stated that the 
5th respondent obtained an exchange 
from the first respondent 8 acres of land 
plus a sum of Rs. 30,000. That mistaken 
value given in the High Court judgment 
has been adopted in the Special Leave 
petition. The points that have been 
raised in the Special Leave petition are 
all questions of law relating to legal effect 
of possession under the Berar Act after 
coming into force of the Bombay Act. 
The valuation given in the certified copy 
of the High Court judgment was incor- 
porated in the Special Leave petition filed 
as early as nth January, 1967. He 
further pointed out that on Q8th March, 
1967, his client had moved the High 
Court for correcting the High Court’s 
judgment by deleting the valuation of 
Rs. 30,000 and substitute the same by 
correct figure of Rs. 13,000. The Counsel 
for both the parties agi-ecd before the 
High Court that the figure of Rs. 30,000 
contained in the judgment was an error 
and that the correct figure should be 
Rs. 13,000. Tlic High Court accordingly 
by its order, dated 17th April, i967,cor- 
reetted the judgment by stating that the 
valuation of Rs 30,000 should be corrected 
to Rs. 13,000. That order was passed 
nearly three months after the Special 
Leave application was filed in this Court. 
In viciv of the fact that his client and the 
Counsel acting for him at the time of 
grafting the petition for Special Leave 
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adopted the \aluitioii gnen m the ccrti- vided under clause (g) of section 8 (t) 
fied cop> of the High Court s judgment, namely, lessee having ^en ser.cd wth 
D Bailmgay pointed out that there has the notice b> a landholder as provided in 
been no imii ue o faUe statement given hy seciion g Section 9 deals vnth the ^ght 
his client so as to justif> rci ocation of the ot the landholder to terminate the le^ 
leave il ead\ g anted of a protected lessee Sub-sections (1) 

^ , . , and (b) of the said section which arc 

113 Wc hue given due constdcration nutcrial for the present purpose are as 
Ito all thes(- aspicts p esented before us fo|(<jus 
Ihv both the learned Counsel and wc arc 


of the \iLw that in the particular circuni 
st4na:s of iliu case it cannot bt, said tliat 
the appellant is giulty of making any 
false 0 untiue statement on anj matertal 
(particulars 01 mittcrs of importance or 
Regarding valuation The mistake 
commuted b> tlie appellant regarding 
valuation was th rt^ult of the mistaken 
value given by the High Court itself m 
its judgment whiclt was corrected only 
long afterwards No doubt the appcl 
lain who Is n p iny to the p occedmgs 
should have bern n little more capful, 
but that doc» not ductosc any dcltbccale 
attemot on his pa t to mislead tins Court 
Fuith'T the statement regarding valua 
tion 11 not of much consequence in this 
CISC becaa c the questions arising for 
decision are really points of law egardmg 
applicability of either the Bcrar or 
Bombiy /Vts Tlierefore, Mr Gupta 
has not been able to make out a case for 
cancelling tlic Special Leave already 
p anted 

14 'iSe will now proceed to consider 
the appeal on merits "Hie suit land was 
o igmally in the Vidarbha Region, whiiJi 
bci ire th'“ passing of Bombay Act of iPo® 
wras pi t of th'* State of Madhya Pradesh 
and the tenanev of the appellant was 
gjvi-med by the B^ar Aet As p oceed- 
ingi had been taken fay the 5th respondent 
for evicting the appellant and fo- posses- 
sion of the land under the Berar Act, it is 
necejsa’w to refer to some of the material 
p ovisioni of that statute 


Right of landhcldef to termtuxU Itast 
of a proUcitd lejsee — Section 9 (i) 
Notwithstanding anything contained 
in section 8 the landholder may 
terminate the lease of a protected 
lessee by giving him notice in 
writing delivered not less than three 
months before the commencement of 
the nc^t agiicultural year stating there 
in the reasons for such tcnmnalion and 
the dcscriDtion of the area m respect 
of which It is proposed to terminate the 
lease, if the hnd holder requires the 
lands for cultivating the land jKfsoftaUy 


Sef/ion 9 (6) — If on re-entering upon 
any land aficr termination of the lease 
of 1 protected lessee m accordance with 
this section, a landholder fails at any 
time dunng such period as may be 
p-esenbed to utilise the land for the 
purpose for which the lease was termi- 
nated, the dispossessed lessee may apply 
to the Revenue Officer to put him m 
possession of the land from the com- 
mencement of the agricultural year 
next following and the Reienue 
Olficef shall after hearing the land- 
holder and making such cnquirv as he 
deems fit put the lessee m possession 
of the land if he is satisfied of the 
failure and also award him such sum 
by way ot compensation as the ReveJu.e 
OfRar may consider sufficient ’ 


15 Section 3 (A) defin'*s a p otected 
lessee as a p oterted le see within the 
meaning of section 3 Section 3 enu- 
merates va-ioiiT Icssecj who are protected 
I'^vres There is no controversy that the 
app'llant befo-c us was a p otected lessee 
under the E rar A-t Section 8 (1) 
enumerates m clauses (a) to (g) theg ounds 
on which the lease of a land held by a 
protected lessee can be got terminated 
under the orders of a Revenue Officer 
One of the J, rounds for eviction is pto- 


16 Section 19 (i) provides for a land- 
holder applying to the Revenue Officer 


vs. V.J.V.V a lessee against whom 

^ Older for the termination of the lease 
had been passed under section 8 or q 
^tion 22 gives power to the State 
l^erninent to make rules as stated 
(35 “f section 
Sif(Z) rules can be made regardme *the 
period undw mb section (6) of sections* 
Ktues nave been framed under section 22 
and in particular rule 9 prescribes ‘ such 
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period as that of two years’ . Hence it will 
be seen that section 9 (6) read with 
rule 9 requires the landholder who termi- 
nates the tenancy of his protected lessee 
on the ground that the land was required 
by him for his personal cultivation, to 
cultivate the land personally for a period 
of two years. Under the Berar Act, 
after having entered upon the land, if 
the landholder fails to cultivate the land 
personally during the above period, 
then section 9 (6) confers a right on the 
former protected lessee to apply to the 
Revenue Officer for being restored to 
possession. 

17 . We have already indicated that the 
Bombay Act came into force on 30th 
December, 1958. The material provi- 
sions to be referred to in the said statute 
are sections 52 (1) and 132. Section 52 
(i) runs as follows; 

“ Landlord to restore possession rf he 
fails to cultivate within one year . — 
Section 52 (i) : Where after termina- 
ting the tenancy of any land imder 
section 9 of the Berar Regulation of 
Agricultural Leases Act, 1951, or under 
section 38, 39 or 39-A of this Act, 
tlie landlord has taken possession 
of such land and he fails to use the 
land for the purpose specified in the 
notice given under the said section 9 or 
as the case may be within one year from 
the date on which he took possession 
or ceases to use it at any time foi any 
of the aforesaid purposes within twelve 
years fiom the date on which he took 
such possession, the landlord shall 
forthwith restore possession of the land 
to the tenant whose tenancy was termi- 
nated by him, Unless he has obtained 
from the tenant his refusal in writing 
to accept the tenancy on the same terms 
and conditions or has offered in witing 
to give possession of the land to the 
tenant on the same terms and condi- 
tions and the tenant has failed to 
accept the offer within three months 
of the receipt thereof: 

Provided that no refusal of the tenant 
shall be \'alid unless it has been verified 
before the Tahsildar in the prescribed 
manner.” 

18 . Section 132 relates to repeals and 
savings. Sub-section (i) states that the 
provisions of the enactments specified in 
Schedule I arc repealed to the extent 


specified in column 4 of the said Schedule. 
It may be stated at this stage that one of 
the enactments so repealed ivas the 
Berar Act in its entirety. Sub-section {3) 
is not relevant. Sub-section (2) of section 
132 on which reliance has been placed 
by both the parties is as follows: 

'' Repeals and Savings. — Section 132 (2) : 
Nothing in sub-section (i) shall, save 
as expressly proHded in this Act, 
affect or be deemed to affect — 

(/) any right, title, inteiest, obligation 
or liability already acquired, accrued 
or incurred before the commencement 
of this Act; or 

(i 7 ) any legal proceeding or remedy; in 
respect of any such right, title, 
interest, obligation or liability or any- 
thing done or suffered before the com- 
mencement of this Act, 
and any such proceedings shall be 
instituted, continued and disposed of, 
as if this Act had not been passed.” 

19 . We have already referred to the 
fact that the 5th respondent had issued 
the necessary notice terminating tlie 
tenancy of the appellant on 28th 
December, 1955, under section 9 (i) and 
after initiating proceedings under section 
8 (i) (g) read with section 19 (i), he 
obtained an order for possession as against 
the appellant from the Revenue Officer 
on 15th May, 1956, and had also obtained 
possession of the lands on 4th Aprilj 
1957. All these proceedings were under 
the Berar Act before the coming into 
force of the Bombay Act. The 5th 
respondent continued in such possession 
of the lands till 21st June, 1961, on which 
date he transferred the suit lands to th'd 
first respondent in exchange for certain 
other lands. The appellant filed art 
application for restoration seeking relief 
on the ground that the 5th resjKindent 
had ceased to be in possession of tlie 
lands wdthin twelve years from 4th' 
April, 1957. 

20 . Tlierefore the short question that 
arises for consideration is whether section 
52 of the Bombay Act applies to those 
lands the possession of whidi was obtained 
by tlie landlord under section 9 of the 
Berar Act but in respect of which the 
period of tsvo years’ disability as imposed 
under section 9 (6) read with rule 9 of 
the Rules v'as not over before the coming 
intq operation of the Bombay Act, • j 
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21 From the scheme of the Berar and 
Bombay Acts it vnll be noted that while 
section 52 of the Bombay Act enlarged 
the period of personal cultivation to 12 
years, the Berar Act had p-xivided for 
personal cultivation only for a period of 
2 yean Under the Berar Act if the 
landlord does not personally cultivate 
for 2 years, the tenant can apply for 
restoration of possession from the land- 
lord Similarly under the Bombay Act, 
if the landlord had ceased to cultivate the 
land withm a period of 1 2 years from the 
date of taking possession, the tenant can 
apply for restoration 

22 ^Ve have already referred to the fact 
that Mr Gupta, learned Counsel for 
the respondent, has relied on the decision 
of this Court in Ramchandra v Tukaram 
and others^, in support of his proposition 
that section 52 of the Bombay Act applies 
even to cases where possession has been 
taken after the coming mto force of the 
Bombay Act in pursuance of an o"der for 
restoration obtained by the landlord 
under the Berar Act We hate gone 
throng the above decision and we are 
of the opinion that it does not lay down 
any such p oposition Tlie question that 
arose for coaside"ation therein was a 
totally different one In that case one 
X was a protected lessee under the Berar 
Act and the landlord had terminated the 
tenancy under section 9 (i) on the ground 
of personal cultivation and had also 
submitted an application to the Revenue 
Officer under section 8 (i) (5) for an 
order terminating the tenancy The 
Revenue Officer determined the tenancy 
by order, dated 2nd July, 1937 and made 
It effectne from ist Ap-i! 1958 But 
before the latter date, O-dinancc IV 
of 19^7 svas promulgated ivhich m turn 
svas replaced by the Bombay Act IX of 
195® ThesaidAct had imposed a ban 
on eviction of tenants and had also staged 
all such proceedings pending on the ^te 
of commencement of the said Act The 
landlord had applied on 15th ^lay 
1958 to the Naib Tahsildar for an order 
for restoration of possession of the land 
by the tenant The Bombay Act, which 
n^icaled the Berar Act and the ^mbay 
Act IX of I9 j8, come into force on 
30th December, 1958 on which date the 
application filed by the landlord for 


restoration was pending before the Naib 
Tahsildar There was a controversy as 
to the nature of relief that could be granted 
to the landlord Having due regard to 
section 132 (2) (ii) and (3) of the Bombay 
Act, this Court held that the application, 
filed by the landlord for restoration of 
possession on the basis of the order 
obtained under section 8 (i) (5) of 
the Berar Act and which was pending 
when the Bombay Act came into force 
must be treated as an application under 
section ig of the Berar Act and had to 
be tried and disposed of by the appro- 
priate authority This Court further 
held that the application of the landlord 
being a pending proceeding in respect of 
a ri^t acquired before the Bombay Act, 
It had to be continued and disposed of 
as if the Bombay Act had not been passed 
It was funhrr held that m so disposing of 
the application, treating it as one under 
section 19 of the Berar Act, there was no 
scope fo* the application of the conditions 
and restnctions p-cscribed by sub sections 
(3) and (4) of section 38 of the Bombay 
Act as those provisions do not apply to 
proceedings to enforce rights acquired 
when the Berar Act was in operation 
This judgment, in the opinion, does not 
support the landlord in the case before 
us 


23 We have already referred to the fact 
that the High Court, m its order under 
appeal, has held that section 52 of the 
Bombaj Act does not apply to the present 
case as the landlord had cultivated the 
land for two yTars though a part of that 
period was after the commencement of 
the Bombay Act The High Court has 
also stated that section 52 of the said 
Act will have no application to the case 
on hand inaonuch as the landlord had 
obtained possession on 4th April, 1957, 
long before the coming mto force of the 
Bombay Act For this p’-oposition, the 
High Court has relied on an earlier 
decision of a Full Bench of the same 
Court in Saraswatibai Babjt Tukaram 
Umarkar v Bhkamchand Premsukhdoi^ 
Acco-ding to Dr Barlingay, the High 
Courts view that even if a landlord 
completes the period of two years personal 
as required under section o 
(6) of the Berar Act, after the coming into 
face of the Bombay Act, the larger 
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period provided xmder section 52 does 
not apply, is not correct. We have 
already stated that Dr. Barlingay has 
further urged that the Full Bench decision 
of the Bombay High Court does not apply 
and if that applies, the said decision must 
be held to be erroneous. 

24 . As the decision under appeal is 
substantially rested on the decision of the 
Full Bench, it is necessary to examine the 
scope of the Full Bendr decision. But 
we may straightaway say that the High 
Court’s view that the Full Bench has 
held that section 52 will not apply to 
cases where the two years’ period is 
completed even after the Bombay Act 
came into force is not correct, because the 
Full Bench has not laid down any such 
proposition. The Full Bench has only 
held that section 52 applies to cases ivhere 
a landlord takes possession of the land 
on determination of a tenancy either 
under section 9 of the Berar Act or under 
sections 38, 39 or 39-A of the Bombay 
Act after the latter Act has come into 
force. 

25 . The facts in the Full Bench case 
were briefly as follows: X, a landlord 
obtained possession on 3rd July, 1955 
of certain lands from his tenant under 
the Bei-ar Act on the ground that he 
required the same for personal culti- 
vation. After the death of X on 28th 
December, 1955, his heirs inherited the 
property and continued in possession of 
the same till gth February, 1959, on 
which date they sold the lands to one 
S. After purchase by S, the original 
tenant applied under • section 52 of the 
Bombay Act for restoration of possession 
on the ground that the landlord had 
ceased to use the property for a period 
of 12 years as required by the sec- 
tion. The heirs of X and the purchaser 
S, were both made parties to the said 
application and relief was asked for 
against both of them. At this stage it 
may be mentioned that the Bombay 
Act came into force on 30th December, 

1958. 

26 . From the facts stated above, it ivill 
be seen that the landlord had obtained 
possession from the tenant on 3rd July, 
1955 and he and his heirs had completed 
the requirement of section 9 (6) of the 
Berar Act, namely, ttVP years personal 

S O J-=4,9 


cultivation on 3rd July, 1957, long before 
the Bombay Act came into force. After 
having completed the said two years 
period, the heirs were in possession not 
only on the date of coming into force of 
the Bombay Act, but also till the date of 
sale to S. (9 th February, 1959). 
The question naturally arose whether 
section 52 of the Bombay Act ^^'ill apply 
when the two years’ period under the 
Berar Act had expired before 12th 
December, 1958. There appears to have 
been earlier single Judge’s decisions of the 
Bombay High Court holding that section 
52 of the Bombay Act will apply to cases 
where possession has been taken after 
the Bombay Act had come into force and 
also to cases where the peiiod of 2 years’ 
personal cultivation by the landlord had 
been completed even befoie the coming 
into force of the Bombay Act. Mr. 
Justice Wagle, before whom the matter 
eame in the first instance expressed doubt 
about the correctness of the earlier deci- 
sions. Mr. Justice Wagle ivas inclined to 
take the view that section 52 of the 
Bombay Act would apply only to those 
lands, the possession of which was 
obtained by the landlord under section 9 
of the Berar Act, but in respect of whicli 
the period of two > ears’ disability as 
imposed under section 9 (6) read with 
3*ule 9 of the Rules was not over before 
the coming into force of the Bombay Act. 
As the learned Judge w^as inclmed to 
take a view, ivhich was in conflict with 
the previous view of the Bombay High 
Court, he referred the matter to a Division 
Bench, which in turn referred the matter 
to the Full Bench. 

27 . From what is stated above, it will 
be seen that in that case possession of the 
lands was taken by the landlord, from tlie 
tenant under the Beiar Act and the two 
years’ period as required under section 
9 (6) of the said Act had also expired 
before the coming into force of the 
Bombay Act. The transfer in favour of 
S., no doubt, was made long after 28th 
December, 1958. In the case before us 
the landlord had obtained possession 
under the Berar Act on qtli April, 1957 
and he had not completed the two years’ 
period under section 9 (6) of the Berar 
Act on 30th December, 1958. We arc 
only referring to these dates to show that 
the Full Bench decision did not have 
occasion to directly tackle the problem 
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that arises for consideration befo'e us 
But neverthc’ess there are certain broad 
p'lnciples laid dotm in that decision, 
the correctness of which will have to be 
considered by us The Full Bench posed 
the following two questions for consi- 
deration 

“ I Whether the prov sions of section 
52 of the Bombay Tenancy and Agricul- 
tural Lands (Vidarbha Region and 
Kutch Area) Act 1958 are attracted 
to cases where the lease of a protected 
lessee had been detennmed by the 
landholder unde section 9 of the Bcrar 
Regulation of Ag icultural Leases 
Act, rg^i and possession thereof taken 
p'lor to the date the new Tenancy 
A'"! came into force and the land- 
holder continued to personally culti- 
\ate the land on the date the new 
Act came into fo’cc 

a If the ans^^c^ to the first question 
IS in the affi-Toative, whether the 
expiry of two years p*ior to the coming 
into force of the aeiv Act would hate 
any bearing on the application of 
section 5a ’ 

The first question, u will be noted refers 
to the efilct of taking possession by the 
landlord befo*e 30th December, 1938 
and his still being in possession on the 
date of the coming into force of the 
Bombay Act The second question refers 
to the effect of the expiry of two tears 
P'10* to the coming into force of the 
Bombay Act 

28 So far as the first question is con 
cemed, the learned Judges held that 
section 52 of the Bombay Act would be 
attracted only to such cases where a 
Iandlo“d takes possession after deter- 
mination of tenancy either under section 9 
of the Berar Act or under sections 38, 
39 o* 39 \ of th/" Bombay Act, after the 
^mbay Act has come into fo*cc So 
far as the second question is concerned 
the learned Judges have not expressed 
any opmion on the gx>und that it does 
not survive on the view expressed by them 
on the first question 

29 It will be noted from a reading of 
the Full Bench judgment that the learned 
Judges have placed considerable emi^iasis 
for the applicability of section 52 of the 
Bombay Act about the landlord taking 
possession after the Bombay Act has come 


into force If possession had been taken 
before 30th Dumber, 1958, according 
to the Full Bench, section 52 does not 
apply, whereas if possession is taken after 
the said date, the said section will apply 
For coming to this conclusion the Full 
Bench has given considerable importance 
to the fact that section 52 lefers also to 
sections 38, 39 and 39-A of the Bombay 
Act and timt it uses the exnression ‘ land 
lord has taken possession of such land and 
he fails to use the land ” These expres- 
sions, according to the Full Bench, can 
refer only to cases of lands taken posses 
Sion by a landlord after the Bombay 
Act has come into force as section 52 u 
not retrospective 

30 In our opinion, the Full Bench has 
too b'oadly stated the p“inciples regard 
ing the circumstances under which section 
52 of the Bombay Act will apply If 
taking possession of the land by the 
landlord after 30th December, 19381 
IS the sole test for the applicability of 
section 52, the position, m our view, 
will be very anomalous For instance 
if a landlord h'd taken possession on 
29lh December, 1958, section 52 will 
not apply and the requirement of two 
years’ personal cultivation may not also 
become necessary as the Berar Act stands 
repealed as on 30th December, 1958 
Similarly if the landlord had taken posses- 
sion and had also complied with the 
requirement of two years’ personal cul- 
tivation long before 30th December, 
• 9 o 8 » but nevertheless if he is m possession 
of the land on 30th December 1958, 
according to the Full Bench, section 52 
will stand attracted No doubt the 
Full Bench has not answered the second 
question posed before it, but the reason- 
ing of the decision will be to that effect 
if the lest ©‘■possession on 30th December, 
1958 15 the only criteria 

31 Wc arc of the opmion that the ques- 
tion of section 52 being retroqiective or 
not hM no material bearing m interpre- 
ting that section That section had neces- 
sarily to refer sections 38 39 and 39 A 

were also provisions enabling 
a landlord to get possession from a lessee 
t w in the light of these matters that 
the expressions occurring therem have to 
WgiNOTtheirnaturalmeamng TheFull 
Bench has misinterpreted that section 
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32 . In intei-preting section 52, in our 
opinion, section 132 (2) (t) will be helpful. 
The obligation of the landlord when he 
takes possession of the land from the 
tenant under the Berar Act is to cultivate 
it personally for two years and once the 
landlord complies with that requirement 
before tixe Bombay Act came into force, 
the tenant’s right to get restoration stands 
extinguished as the landlord has dis- 
charged his obligation. 

33 . Section 52 of the Bombay Act 
extends the period of personal cultivation 
to 12 years to all cases to which it applies. 
If the landlord had taken possession 
under the Berar Act, there was an obli- 
gation on him to cultivate personally for 
two years and if he had not so cultivated, 
the tenant had acquired a right to be 
restored to possession. That right which 
has been acquired by the tenant or 
accrued to him before the commencement 
of the Bombay Act is saved under section 
132 (2) (i). Similarly, if the landlord had 
cultivated the lands personally for the 
required period, befoie the Bombay Act 
came into force, the landlord had acquired 
a right not to be disturbed from his 
possession thereafter. Tliat right again, 
which has been acquired by the landlord 
or accrued to him, has been saved under 
section 132 (2) (i). Having due regard 
to the provisions of the two statutes and 
what has been stated by us earlier the 
position is that if the . landlord on 30th 
December, 1958 had completed the 
two years period of personal cultivation, 
his right is not to be disturbed, is conti- 
nued and preserved under section 132 (2) 
(£) of the Bombay Act. Again if the land- 
lord in pursuance of an order obtained 
under the Berar Act, takes possession, 
after the commencement of the Bombay 
Act, section 52 applies to him and his 
original obligation to cultivate personally 
for two years under the Berar Act gets 
extended by the 12 years period provided 
under that section. If he ceases to so culti- 
vate ^vithin the period of 12 years from 
his taking possession, the tenant gets a 
right to apply for restoration of the land. 

34 . The several aspects enumerated 
above have not been considered by the 
Full Bench of the Bombay High Court and 
it has rested its decision for applying 
section -52 by applying the sole test 
whether the landjgrd has taken posses- 


sion before or after 30th December, 
195®- Such a test is not wairanted 
by the provisions of both the statutes 
read together. A fair reading of section 
52 also, in our opinion, leads to the same 
conclusion. Section 52 provides for: 

(?) the tenancy being terminated under 
section g of the Berar Act; 

(ii) the landlord taking possession of 
such land on the basis of such teimi- 
nation of the tenancy; 

(Hi) the landlord failing to use the 
land for the purpose specified in the 
notice under section o of the Berar 
Act; 

(iv) failure to use the land for the pur- 
pose mentioned in the notice within 
one year from the date on which he 
took possession; 

(b) the landlord ceasing to use the 
land for the purpose for tvhieh he 
obtains possession witlnn 12 years of 
his taking possession. 

35 , To the case of a landloid tvho had 
already completed two yeais personal 
cultivation before 30th December, 1958, 
the requirement of his failing to use the 
land for the purpose specified m the 
notice under section 9 within one yeai* 
from the date of his taking possession, 
will have no application whatsoever. 
Tlie normal and reasonable construction 
to be placed upon section 52 is that it 
will apply only to cases of lands, the 
possession of which was obtained by the 
landlord under section 9 of the Berar Act, 
but in respect of which the period of 
two years disability imposed under 
section 9 (6) read with rule 9 of the Rules 
was not over before the coming into 
force of the Bombay Act. In respect of 
such landlord, section 52 enlarges the 
period for which he is required to per- 
sonally cultivate the lands. In this respect 
we are inclined to agree ■with the view of 
Mr. Justice Waglc. 

36 . To conclude section 52 applies to 
all cases where possession is taken by the 
landlord on or after 30th December, 
1958 on the basis of an order obtained 
under the Berar Act It applies (also) to 
cases w'hcrc possession had been taken by a 
landlord under the Berar Act but the Uvo 
years period of personal cultivation had 
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Inot been completed ^vhen the Bombay 
lAct came into force The instances of 
obtaining possession under sections 38, 
39 Of 39-A of the Bomba) Act ha\c not 
b«n considered by us in this appeal 

37 It follow that section 52 of the 
Bombay Act applies to the case before us, 
as the landlord had not completed two 
years’ personal cultivation on 3®*^ 
December 19^8, the date on which the 
Bombay Act came into force He had 
taken possession on 4th April, 1957, and 
the two years period will expire only on 
4th April, 1959 In the meanwhile the 
Bombay Act had come into force on 
30th December 1958 Under section 52 
the period of personal cultivation had 
been extended to t2 years from the date 
of taking possession But as the 5th 
respondent who obtained possession for 
personal cultivation had transferred the 
suit lands to the ist respondent on 21st 
June 1961 on which date the 12 years 
period had not expired, the appeibnt 
tenant was entitled to apply for rcstora 
tion on the ground that the said landlord 
had ceased to cultivate the lands for the 
required period as provided under section 

52 

38 In the result the judgment and order 
of the High Court are set aside and the 
orders of the Special Deputy Collector 
and the Maharashtra Revenue Tribunal 
are restored and the appeal allovicd 

39 Though normally costs should follow 
the event, in this case though the appel- 
lant succeeds we decline to award him 
costs, as we are of the view that he should 
have been more careful in giving the 
valuation in the Special Leave petition 
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RtESENT — 3 C ShA, K S Rtgit and 
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Bhagnan Dass (dead) by his legal repre 
seolaiives and others Appellants* 

s 

Chet Ram Respondent 

(A) Punjab Pre-Emption Act [I oj 1913), 
sectum 15 (j) (a). Fourthly — Right 0] pre 
empiton oJ tenant — When arailable — Tenanej 
must subsist till date 0/ decree — Decree Jot 
ettetton aj tenant ajter sale but bejore suit Jot 
pre emption — Right oJ pre emptiop, ijlosl 

A tenant can gvt a decree for pre 
cinption under section 15(1) (a). Fourthly 
only if his tenancy remains intact upto 
the date of the passing of the decree and 
if he loses his tenancy right at any time 
before the decree was granted his suit 
must fail [Para 6 ] 

Kaskmin Lai v Chuhar Ram, (1970) ^2 
P L R 325 and So/um Singh v l/dw Ram, 
(1967) ^ P L R 474, Overruled 
Sale alone does not and cannot divest 
a tenant of his right to hold the land of 
which he IS in possession by virtue of 
hts tenancy under the vendor But if 
his tenancy is determined by a decree for 
eviction he loses his status of a tenant 
He then docs not satisfy the first require- 
ment of section 15 (i) (a). Fourthly, that 
he IS a tenant who holds the land In 
that situation he cannot succeed in a 
pre-emption suit if the decree for eviction 
has been passed after the sale but before 
the institution of the suit (as in the 
instant case) or during its pendency and 
before the date of the decree This 
would be so by applying the well-estab- 
lished rule which has bwme a part of 
the law relating to p-e-cmption 

[Para 7] 

(B) ConstilutionoJIndia,(iQ 5 o),Arl 136 

Question inoolnng tnvesii^alicn into matters of 
Jmt and not raised m Courts belou^^-Camwt 
oeraisedinappealundeTATtieU [Pare 9 ) 

Appeal by Special Leave from the 
Judgment and Order , dated the 15th 

•CA No 192 of 1970 IgfA Oet^r, 1970 
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December, 1969, of the Punjab and 
Haryana High Court in R.S.A. No. 1949 
of 1968, 

S. C. Manchanda, Senior Advocate (■?. K. 
Mehta and K, L. Mehta, Advocates of 
Mjs. K. L. Mehta & Co., and if.i?. Jiagaraj, 
Advocate with him), for Appellants. 

Rameshwar Dial, S. K. Bagga, S. D. Sood and 
Mrs. S. Bagga, Advocates, for Respondent. 

The Judgment of the Court was delivered 
by 

Grover, J. — ^This is an appeal by Special 
Leave from a judgment of the Punjab 
and Haryana High Court. 

2 . In December, 1966, Labhu Ram who 
was the owner of the land in dispute sold 
the same in two lots to Bhagwan Das 
(deceased) now represented by his legal 
representatives and others. The lands 
mentioned in clauses (a) and (A) of the 
title of the plaint in the suit out of which 
the present apjjeal has arisen were sold 
for ]^. 20,000 and Rs. 1,000 respectively. 
The respondent Chet Ram was a tenant- 
at-will of the lands covered by the sales, 
Bhagwan Das and others filed a suit against 
Chet Ram in the revenue Court for eject- 
ment under section 14- A (i) read with 
section 9 (i) of the Punjab Security of 
Land Tenures Act, 1953 which was decreed 
on 31st July, 1967. On 31st August, 
1968, Bhagwan Das and others entered 
into possession of the afoiesaid lands after 
evicting Chet Ram by virtue of the decree 
for eviction obtained against him. 

3 . After his eviction Gliet Ram the 
present respondent filed a suit for posses- 
sion of the lands which were the subject- 
matter of sale by pre-emption under 
section 15 (i) (a) Fourthly of the Punjab 
Pre-emption Act, 1913 (Punjab Act I of 
1913), hereinafter called the ‘Act’. _By 
that provision the right of pre-emption 
has been declared to vest in the tenant 
who holds under tenancy of the vendor 
the land or property sold or a part 
thereof. It v'as admitted before the 
trial Court that the respondent was a 
tenant before _3ist July, 1967 and tliat 
before the institution of the pre-emption 
suit his tenancy had been determined. 
The trial Court dismissed the suit. On 
appeal the learned Additional District 
Judge, in view of certain decisions of the 
Punjab High Court, allowed the appeal 


and decreed the suit. The judgment 
was upheld in second appeal by the High 
Court. 

4 . The sole question for determination 
is whether a person who has ceased to 
hold the land sold as a tenant can succeed 
in a suit for possession by pre-emption 
under section 15 (i) (a) Fourthly. The 
Punjab and Haiyana High Court in 
Kashmiri Lai and others v. Chuhar Ram^, 
had expressed the view that in a suit 
based on a right under the aforesaid 
clause the plaintiff ivas required to prove 
only that he was a tenant under the 
vendors on the date of the sale and not at 
any time thereafter as he could not remain 
a tenant imder the vendors after they had 
sold the property. In certain other 
judgments delivered by learned Single 
Judges of the Punjab High Court it had 
been recognised that the rule was firmly 
established in the laiv relating to pre- 
emption that a pre-emptor m order to 
succeed must have a right to pre-empt not 
only at the time of sale but also at the 
institution of the suit and the passing of 
the decree by the trial Goui't. In other 
words, the pre-emptor’s right should 
subsist up to the date of the passing of the 
decree and if he lost that right at any 
time before the decree was granted his 
suit must fail. These learned Judges of 
the High Court, however, considered 
that the language of section 15 (i) (a) 
Fourth^ showed that the Legislature in- 
tended to depart from the well settled 
principle mentioned before and all that 
has to be seen is whether the plaintiff was 
a tenant of the vendor on the date of sale 
(see Sohan Singh v. Udho Ram and others) ®. 

5 . In Hans Nath and others v. Ragho 
Prasad Singh^, it was laid down by the 
Privy Council that the decisive date as 
regards the right of a pre-emptor to pre- 
empt the sale was the date of the decree. 
A Full Bench of the Lahore High Court 
in Thakur Madho Singh and another v. 
Lt. James R. R. Shnner and another*, 
while considering the relevant provisions 
of the Act applied this rule to a case where 
a vendee had improved his status during 
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the pendancy of the pre-emption suit and 
held that a \endee could defeat the right 
of a pre-emptor by imp -oving his status 
at any time before the passing of the 
decree The right of pre-emption is 
a iveak one and is liable to be defeated by 
all legitimate means at the instance of a 
t’endee against ivhosc contract an inroad 
IS being attempted by the pre-emptor 
Tile vendee is on the defensive and is 
entitled to arm himself ivith a shield m 
order to protect his right The pre- 
emptor IS an a^ essor and as he wislics 
to dislocate the vendee he must show that 
the superior right of pre-emption which 
he had at the date of the sale continued 
to remain superior nt all relevant times, 
vide Faxz MohammaA v Fajflr Alt khan 
and another^ In the latest full bench 
decision of the Punjab High Court 
m Ramn Lai and another v The Stale of 
Punjab and others*, the rule that a pre- 
emptor muatmavutam hts qualification to 
preempt upto the date of the decree was 
recognised as well settled 

6 In the presence of the above principle 
which IS fimty entrenched m the law of 
pre-emption it is difficult to conceive that 
the Legislature intended to depart from 
It in section 15 (i) (a) Fourlkly nor has 
any reason been suggested for doing so 
The language employed is not very happy 
but the clear requirement is that the 
tenant must hold the land as such Ifhii 
tenancy has come to an end and he has 
been dispossessed it can never be said 
that he is holding the land under tenancy 
of an^ one The Legislature can hardly 
be attributed the intention of giving the 
Tight to a tenant, who has been disposses- 
sed and whose tenancy has been deter 
mined either before or during the pen 
dancy of the suit to obtain a decree for 
possession by pre-emption This is parti- 
cularly so as the statutory right of pre- 
emption IS one which attaches to the 
land and is not 3 mere personal nght 
There could be no basis for the Legislature 
gmng an indefeasible right to a person 
who happens to be m possession of the 
land sold as a tenant of the vendor 
His right IS neither better nor worse than 
any other person who has been conferred 
that nght by Uie provisions of section 15 
of the Act For instance, a co-sharer has 
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been given a right to pre-empt the sale of 
a share out of joint land by clause (4) 
Fomthly of section 15 (t) If a co sharer 
must retain his right upto the date of 
the decree, which he must (see Suijit 
Smgk V Gumam Singh etc \ there is no 
intelligible giound for treating a tenant 
differently Tlie tenant must show Jus 
right at all material times before he can 
succeed in a suit for pre-emption In 
other words his tenancy must remain 
intact and he roust hold the land in his 
capacity as a tenant till the date of the 
decree 

7 It must be remembered that sale alone 
does not and cannot divest the tenant of 
his Tight to hold the land of which he is 
in possession by virtue of his tenancy under 
the vendor But if his tenancy is deter 
mined by a decree for eviction he loses 
his status of a tenant He then docs not 
satisfy the first requirement of section 15 
(1) (tf) Fourlhljf that he 1$ a tenant who 
holds the land In that situation he 
cannot succeed m a pre<mption suit 
if the decree for eviction has b«n passed 
after the sale but before the msUtution of 
the suit or during Us pendanev and before 
the date of the decree This would be 
$0 by applying the well established rule 
which, as stated earlier has become a 
part of the law relating to pre-emption 

8 In the preseol case not only a decree 
for eviction was passed against the res- 
pondent but he was also actually dispos- 
sessed from the land in his tenancy pur- 
suant to the decree before he filed the 
pre-emption suit We are altogether 
unable to sec how be could be granted 
a decree m such a suit 

9 An attempt was made by means of 
CMP No 4634 of 1970 on beh^ of the 
respondents to reopen the question of the 
area m respect of which the decree for 
eviction had been passed on 31st July, 
1967 It was maintained that it related 
only to certain Kahsra Numbers which 
were covered by the first sale shown as 
clause (a) m the heading of the plamt 
and that there was no order relating to 
eviction from the land covered by the 
second sale mentioned m clause (t) there- 
in This question was never raised in. 
the Courts below and as it involves an) 
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investigation into matters of fact it was 
not possible to allow the same to be 
reopened at this stage. ' ' 

10 . The appeal is allowed and the suit 
of the respondent is dismissed. In view 
of the nature of the points involved the 
parties are left to bear their o\vn costs in 
this Court. 

V.K. Appeal allowed. 

THE SUPREME COURT OF INDIA. 

(Original Jurisdiction.) 

Present. — S. M. Sikri, V. Bhargava aud 

I. D. Dua, JJ. 

A. talcShmanarao ... Petitioner^ 

V.. 

Jadicial Magistrate, First Class, Parvati- 
puram and others ... Respondents. 

(A) Criminal Procedure Code (V of 1S98), 
section 344 — Remand under — Personal pre- 
sence of accused before Magistrate — Mot 
necessary. 

As a matter of law personal presence of 
an accused person before a Magistrate 
is not a necessary requirement for the 
purpose of his remand under section 344, 
Criminal Procedure Code, at the instance 
of the police, though as a rule of caution 
it is highly desirable that the accused 
should be personally produced before the 
Magistrate so that he may, if he so chooses, 
make a representation against his remand 
and for his release on bail. 

[Para. 6.] 

Raj Marain v. Superintendent, Central Jail, 
(1970) S.C.D. ioi8, Rcl. on. 

(B) Criminal Procedure Code [V of i8g‘8), 
section 344 (i-A) — Constitutional validity — 
If clothes the Court with unfettered .arbitrary' 
and unguided power. 

The contention that section 344 (i-A) of 
the Criminal Procedure Code clothes the 
Court with an unfettered, arbitrary and 
unguided power is untenable. Apart 
from the fact that it is only when cither, 
from the absence of a witness or some 
other reasonable cause the Court consi- 
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ders it either to be necessary or advisable 
to postpone the commencement of the 
inquiry or trial or adjourn the hearing 
of the case that the order can be made, 
the Court is also required to record the 
order in writing giving the leasons ivhy 
it thinks fit that the case should be post- 
poned or adjourned It is fuither open 
to the Court to impose teims and to fix 
the period which cannot exceed 15 days 
at one time. This discretion being vested 
in a Court of law has to be exercised 
judicially on well recognized principles 
and is immune fiom challenge on the 
ground of arbitrariness or want of 
guidelines. Therefore, not only are 
the guidelines clearly contained in the 
statute but the discretion being judicial 
is required to be exercised on general 
principles guided by rules of reason and 
justice on the facts of each case and not 
in any arbitrary or fanciful manner. 

[Para. 8.] 

(C) Criminal Procedure Code [V of 1898), 
section 344 — Applicability to case at the 
stage of investigation. 

The argument that section 344, Criminal 
Procedure Code, cannot apply to a case 
which is at the stage of investigation and 
collection of evidence is negatived by 
the express language both of sub-section 
(i-A)tothe section and the Explanation. 
Under sub-section (i-A) the commence- 
ment of the inquiry or tiial can also be 
postponed. This clearly seems to refer 
to the stage prior to the commence- 
ment of the requiiy. The Explanation 
makes it clear beyond doubt that reason- 
able cause as mentioned in sub-section 
(i-A) includes the likelihood of obtaining 
further evidence during investigation by 
securing a remand. 

[Para. 9.] 

(D) Criminal Procedure Code {V of i8g8), 
section 344, Explanation — Not invalid as 
going beyond the scope of section 344 (i-A) — 
It merely serves to explain the scope of the 
expression 'reasonable cause'. 

[Para. lo.] 

(E) Criminal Procedure Code {V of 1898), 
section 344 — Power to remand on accused 
under — ^ ultra vires as bang arbitrary and 
ungmded. 

The submission that there is no guideline 
for making a remand order and therefore, 
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the po^ve^ to remand an acctiscd under 
section 3 H being arbitrary and 

unguided is wholly unacceptable \Vhen 
a case is postponed or adjourned and the 
accused is in custody the Court has to 
exercise its judicial discretion whether or 
not to continue him in custody by making 
a remand o-der Tlie Court is neither 
bound to make an order of remand not 
is It bound to release the accused person 
The discretion to make a suitable order 
IS to be exercised judicially keeping in 
view all the facts and circumstances of 
the case including the nature of the charge, 
the gravity of the alleged offence, ihc 
area of investigation, the antecedents 
of the accused and all other relevant 
factors vihich may app-opriately help the 
Court in determining whether to keep 
the accused in custody or to release him 
on bail The order of remand is thus 
subject to judicial discretion and the 
ordCT It also subject to review by the 
superior Courts in accordance with law 
The power conferred being judicial the 
absence of an express precise standard 
for detennination of the question would 
not render the section unconstitutional 
[Para il ] 

Peution under Article 32 of the Constitu- 
tion India of for a wat in the nature of 
habeas corpus 
Petitioner m person 

P RamReddj Senior Advocate, {P P Rao, 
Advocate, with him) , for Respondents 
The Judgment of the Court was delivered 
by 

Dua, J — The Petitioner, A Laksh- 
manarao, an Advocate practising at 
Narasipatnam in the district of Vis^iha- 
patnam m the State of Andhra Pradesh 
has applied under Article 32 of the Consti- 
tution for a vsTit of habeas corpus on the 
following avennents 

The petitioner while going home from 
the Court was arrestrf on 17th July, 
1970 at about 12 30 m the sJtcmoon 
He was not shown any warrant at the time 
of his arrest He was produced before 
a Judicial Magistrate, First Class, on 
18th July and remanded to judicial 
custody under section 167 (2), Chimiiial 
Procedure Code for 15 days At the 
time of remand he was infonned by the 
Magistrate that he was accused of oifences 
under sections 120-B, 121-A, laa read 


(l9ll 

With 302 and 395, Indian Penal Code, m 
Crime No 3 of 1970 ^known as Parvati 
puram Naxalite Conspiracy case) Thu 
crimehadbeenregisteredmjanuary, 1970 
in which more than 148 persons were 
sought to be proceeded against The names 
of only 148 accused persons were spcci 
fically mentioned The petitioner and 
one Dr G Ramadass were not specifically 
named They were apparently included 
in the ciqi“cssion “others On soth 
March, 1970 a report was filed by the 
Investigating Officer describing it as a 
preliminary charge-sheet m which it 
was stated that the investigation m the 
case had not been completed and several 
accused persons had yet to be traced 
This report according to the averments, 
does not fall imder section 173 (i), Cnmi- 
nal Procedure Code Even in this 
prelimmary charge-sheet the names of 
the petitioner and Dr Ramadass were 
not included On Jst August when the 
period of the petitioner’s first remand 
expired anm no charge sheet was sepa 
rately filed against him and Dr G Ra^ 
dass The prosecution, however, sought 
extension of the period of remand 
When the petitioner objected to further 
remand a second preliminary charge- 
sheet was presented to the Court on that 
very day specifically including the peti 
tioners name His remand was there- 
upon extended upto 6th August and 
thcrcaficr upto 20lh August On 20th 
August he was not produced in the Court 
because of want of escort and the order 
of remand was made in his absence 
He has expressed ignorance about the 
period of this remand 
2 The present petition dated 22nd 
Au^yixL, uyj/i was. 6awa»J«i ♦/!, iJua Oyin*, 
throu^ the Superintendent, Qmtral Jail 
Rajahmundry (Andhra Pradesh) The 
petitioner challenges the remand orders 
from the 1st August onwards and claims 
that hu detention is illegal and that he is 
entitled to be set at liberty The remand 
order dated 20th August, 1970 which was 
made m his absence because he could not 
be produced before the Court on the 
^imd of lack of escort is challenged on 
the farther ground that the law does not 
permit remand orders without the art nal 
P^uction of the accused before the 
Court 

? to the petitioner who 

himself argued h» case, section 344 (i-A), 
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Clriminal Procedure Code, docs not contain 
any guidelines for the Court in the matter 
■of remand orders and he added that this 
section is otherwise too inapplicable to 
the investigation stage of criminal cases. 
When his attention was drawn to the 
Explanation to section 344, according to 
which the likelihood of further evidence 
being obtained by the remand in cases of 
suspicion against an accused person raised 
hy the evidence already obtained he 
contended that the Explanation could not 
as a matter of law serve to extend the 
scope of the substantive provision con- 
tained m sub-section (i-A). On this 
premise the petitioner questioned the 
vires of section 344 (i-A) and (2) and 
the Explanation. 

4. In'the counter-affidavit sivorn by the 
Judicial Magistrate in whose Court the 
case against the petitioner is pending, 
while referring to the proceedings held 
on 1st August, 1970, it is affirmed that 
the petitioner and Dr. G. Ramadass were 
produced in Court and it was submitted by 
them that since their names had not been 
shown in the preliminary charge-sheet 
the Court had no power to extend the 
period of remand On that very day 
the prosecution filed a second preliminary 
charge-sheet m which the petitioner and 
Dr, G. Raimadass were shown as accused 
numbers 149 and 150 suspected of having 
committed offences under sections 120-B, 
121-A, 122 read with 302 and 395, Indian 
Penal Code. ' The Court thereupon 
passed an order of remand in respect of 
both of them. A bail application filed 
on behalf of the petitioner and' Dr. G. 
Ramadass was thereafter argued by the 
petitioner and the matter was adjourned 
to 6th Au^st, 1970, for orders when that 
application was disposed of. 

5 . On behalf of the other respondents a 
lengthy affidavit has been sworn by 
S. Veeranarayanarnddi, Deputy Superin- 
tendent of Police, Crime Branch, G.TiD., 
Government of Andhra Pradesh, Hydera- 
Bad. It IS affirmed in this affidavit that 
the petitioner is' an active Naxalitc and 
along -ivith others is accused of charges 
under sections 120-B read with sections 
302. 395, 397, 399, 364, 3^5, 368 and 
386, Indian Penal Code in P.R.G. No, 3 
of 1970, pending in the Court of the 
Judicial First Glass Magistrate, Parvati- 
puram Taluk. A separate complaint 

S C J— 50 


under sections 121-A and 120-B read with 
121, 122, 123 and 124-A, Indian Penal 
Code, is also stated to have been filed 
against the aforesaid persons including 
the petitioner in the same Com t m P.R. 
G. No. 8 of 1970. These two cases aie 
known as Parvatipuram Naxalite Con- 
spiracy Gases and relate to 46 muideis, 
82 dacoities, 99 attacks on police and 
15 abductions committed by the accused 
persons in Andhra Pradesh. The accused 
persons are also alleged to have committed 
several offences of the t^pes just 
mentioned in the Agency Tracts of Orissa 
bordering, Andhia Pradesh. The 
Government of Andhra Pradesh had on 
account of the gravity of the situation 
declared certain aieas affected by the 
Naxahte menace in Srikakulam and 
Warangal District as distuibed areas 
under section 3 of the Andhra Pradesh 
Suppression of Disturbances 'Act, 1948. 
In the affidavit certain incidents have 
been traced from 1964 and it is affinned 
that as a result of various political deve- 
lopments certain volunteei-s weie recrui- 
ted from various parts of Andhra Pradesh 
and the petitionei’ helped them in creating 
levolutionary bases in the agency tracts 
of Visakliapatnam District Theie is 
also reference to one of the accused 
persons having becoiiie an approver and 
another having made a confessional state- 
ment. After ' stating various facts dis- 
covered during investigation it is affirmed 
that the investigation of this case is limited 
not only to the State of Andlira Pradesh 
but it extends to several States where 
Naxalite movement has spread, including 
West Bengal and Orissa, and as many as 
900 witnesses have already been exa- 
mined during the course of investigation, 
which has' taken nearly nine months. 
Sanction of the State Government has also 
been' obtained for the prosecution of the 
petitioner and the other accused persons 
under section 196, Criminal Procedure 
Code. On 12th October, 1970, the investi- 
gation was completed and a final charge- 
sheet filed in the Court of tixe Judicial 
Magistrate in P.R.C. No. 3 of 1970. TIic 
separate complaint against the petitioner 
and other accused persons mentioned 
earlier was also filed in the Court of the 
Judicial Magistrate under sections 121--A., 
120-A read witli 121, 123, and 124-A, 
Indian Penal Code, on the same' day It is 
admitted 'that the preliminai^' chaigo- 
shect is riot covered by section 173 (i). 
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Criininal Procedure Code But it is 
averred that it is only a report pending 
further investigation seeking extemion 
of remand under section 344, Cruniaal 
Procedure Code Tne long period of 
investigation has been ascribed to the 
fact that there was an organised attempt 
on the part of the accused and their 
follow en to thwart the efforts of the autho 
nties m bringing the accused to book 
Jr :s admitted that the peiitioner is lodged 
m Central Jail, Rajahmundry and that 
on aoth August, 1970 he could not be 
produced before the Court for lack of 
escort The remand 15 also admitted 
to have been extended by the Magistrate, 
respondent No i from time to time on 
3rd and 17th September, and 1st Octo« 
bCT 1970 The Court it is plea- 
ded, IS empowered to pass an order 
of remand even m the absence of the 
accused under section 344, Criminal 
Procedure Code, unlike the remand order 
under section 167, Criminal Procedure 
Code Incidentally, m this counter- 
affidav It there is a reference to the prejudi- 
cial activities in which the petitioner has 
been indulging m connection with 
Naxalite movement The initial non- 
inclusion of his name m the array of 
accused persons has been explained on 
the ground that sufHcient corroboration 
of the approver s testimony incriminating 
the petitioner was not forthcoming at that 
stage 

6 In so far a» the question of legality 
of the remand order dated aoth August, 
1970 without producing the peutioner 
before a hlagistiate is concerned, the 
point IS concluded by a recent judgment 
of this Court in the case of Raj Xfarain v 
Sajtmrnira&n^ fCMha'J'an', jiior Ja 

that case this Court by majority expressed 
the \ lew that as a matter of law personal 
p*esence of an accused person before a 
Magistrate is not a necessary requiremeot 
for the purpose of his remand under sec- 
tion 344 Criminal Procedure Code, at 
the instance of the police, thou^ as a 
rule of caution it is highly desirable that 
the accused should be personally produced 
before the Magistrate so that he may, if he 
so chooses make a representation a^inst 
his remand and for his release on bail 
The Court on a review of the decided 
cases observed — 
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“There is nothmg in the law which 
xequu-ed his personal presence before 
the Magistrate because that is a rule of 
caution for Magistrates before granting 
FCmaads at the instance of the police 
However, even if it be desirable for the 
Magistrates to have the prisoner pro- 
duced before them, when they recom- 
mit him to further custody, a Magis- 
trate can act only as the circumstances 
pcnnit ’ 

7 The order of remand dated aolh 
August 1970, was tn the circumstances 
not contrary to law so as to render the 
petitioner’s custody illegal justifying his 
release by this Court on habeas corpus 
It is unnecessary to pomt out that it was 
and still ts open to the petitioner to apply 
for his release on bail to the appropriate 
Gotirt m accordance with law, there being 
no illegal obstacle mhiswayin this respect 

8 The challenge to the constitutional 
validity of section 344 (r-A), Criminal 
Procedure Code is also m our opinion 
misconceived Section 344 reads 

‘ (i) In every inquiry or tnal, the 
proceedings shall be neld as eiq>edi» 
tiously as possible and in particular, 
when the examination of witnesses 
has once begun the same shall be con- 
tinued from day to day until all the 
witnesses m attendance have been 
examined, unless the Court finds the 
adjoumment of the same beyond the 
following day to be necessary for 
reasons to be recorded 

(i-A) If from the absence of a witness, 
or any other reasonable cause, it 
becomes necessary or advisable to 
fKvCpojse tAe ewfltnsesscvjHMSTf <oS, or 
adjourn any inquiry or trial, the (jourt 
may, if it thinks fit, by order in writing, 
stating the reasons therefor, from time 
to time, postpone or adjourn the same 
on such terms as it thinks fit, for such, 
time as It considers reasonable, and 
may by a warrant remand the accused 
if in custody 

Provided that no Magistrate shall 
rei^d an accused penon to custody 
imder this section for a term cxceedimr 
fifteen days at a tunc 

Provided further that when witnesses 
*re in attendance no adjournment or 
postponement shall be granted, without 
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examining them, except for special 
reasons to be recorded in writing. 

(2) Every order made under this 
section by a Court other than a High 
Court shall be in writing signed by the 
presiding Judge or Magistrate. 

Explanation . — If sufficient evidence has 
been obtained to raise a suspicion that 
the accused may have committed an 
offence, and it appears likely that fm- 
ther evidence may be obtained by a 
lemand, this is a reasonable cause for 
a remand.” 

Sub-section (i-A) was originally number- 
ed as sub-section (i). The present sub- 
section (i) of section 344 was added by the 
Amending Act XXVI of 1955 when the 
original sub-section (i) was re-numbered 
as sub-section (i-A) . The impugned sub- 
section vests in the Court seized of a cri- 
minal case power to postpone the com- 
mencement of or adjourn any inquiry or 
trial before him by order in miting stating 
the reasons therefor from time to time 
on such terms as the Court thinks fit and 
for such time as it considers reasonable. 
When the case is so postponed or adjourned 
the Court may also by a warrant remand 
the accused, if in custody. This judicial 
power to postpone or adjourn the pro- 
ceedings is to be exercised only if from 
the absence of witnesses or any other 
reasonable cause the Court considers 
it necessarj' or advisable to do so. 
Reasonable cause for remand according 
to the explanation to this section covers a 
case where sufficient evidence is obtained 
to raise a suspicion about the complicity 
of an accused person in the offence and it 
appears likely that more evidence may be 
obtained by remand. The Court has in 
the excercise of its judicial discretion in 
granting or declining postponement or 
adjournment of the case and in ordering 
remand of the accused to keep in view 
all the relevant facts and circumstances of 
the case. The petitioner strongly con- 
tended that this section cloths the Court 
w'ith an unfettered, arbitrary and un- 
guided poiver. A plain reading of the 
section shows the untenabihty of the sub- 
mission. Apart from the fact that it is 
only when either from the absence of a 
witness or some other reasonable cause the 
Court considers it either to be necessaiy* 
or advisable to postpone the commence- 
ment of the inquiry or trial or adjourn the 


hearing of the case that the order can be 
made, the^Court is also required to record 
the order in writing giving the reasons why 
It thinks fit that the case should be post- 
poned or adjourned. It is further open 
to the Court to impose terms and to fix 
the period which cannot exceed 15 days 
at one time. This discretion being' vested 
in a . Court of law has to be exercised 
judicially on well-recognised principles 
and is in our vieiv immune from challenge 
on the ground of arbitrariness or irant of 
guidelines. In our opinion, therefore, 
not only are the guidelines clearly con- 
tained in the statute but the discretion be- 
ing judicial is required to be exercised on 
general principles guided by rules of reason 
and justice on the fact of each case and 
not in any arbitrary or fanciful manner. 
It may also be remembered that if the 
discretion h exercised in an arbitrary 
or unjudicial manner remedy by tray of 
resort to the higher Courts is always open, 
to the aggrieved party. 

9 . The second limb of the challenge is 

based contention that section 344. 

fells m Chapter 24, Criminal Procedure 
Code, which contains general provisions 
^ to inquiries and trials. According tol 
this submission this section cannot applv 
to a case which is at the stage of investi- 
gation and collection of evidence only. 
This argument appears to us to be negativ- 
ed by the express language both of sub-sec- 
tion (i-A) and the explanation. Under 
sub-section (i-A) the ^ commencement of 
the inquiry or trial can also be postponed. 
Tin’s clearly seems to refer to the stage 
prior to the commencement of the inquiiy. 
The e.xplanation makes it clear beyond 
doubt that reasonable cause as mentioned 
in sub-section ( r- A) includes the likeli- 
hood of obtaining further evidence during 
investigation by seeming a icmand. The 
language of section 344 is unambiguom 
and cle^ and the .feet that this section 
occins in Chapter 24 which contains 
general provisions as to inquiries and trials 
does not justify a strained construction. 
Indeed, postponement of an inquiry also 
seems to be within the contemplation of 
the general provisions as to inquiries and 
trials. So this challenge also fails. 

10 . The suggestion that the explanation 
could not extend the substantive provi- 
sions of sub-section (i-A) has merely to be 
stated to be rejected because the explana- 
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I bon merely serves to explain the scope 
of the expression reasonable cause 

11 The last submission that there is in 
any event no gmdelme for makii^ a 
remand order and therefore, the powers 
to remand an accused person under section 
344 IS ultra vires being arbitrary and 
unguided is wholly unacceptable When 
a case is postponed or adjourned and the 
accused is in custody the Court has to 
exercise its judicial discretion whether 
or not to continue him in custody by 
making a remand order The Court is 
neither bound to make an order of 
remand nor is it bound to release the 
accused person The period of remand 
IS m no case to exceed 15 days at a time 
Ihc discretion to make a suitable order u 
to be exercised judicially kcepmg in view 
all the facts and circumstances of the 
case mcludmg the nature of the char«, 
the gravity of the alleged offence, me 
area of investigation, the antecedents 
of the accused and all other relevant 
(actors which may appropriately help 
the Court in determining whether to 
keep the accused in custody or to release 
him on bail The Court has to enstire 
the presence of the accused and a just, 
fair and smooth iimutry and trial of the 
offence charged The order of remand 
is thus subject to judicul discretion and the 
order is also subject to review by the 
superior Courts in accordance with law 
The power conferred being judicial the 
absence of an exp ess, precise standard 
for determination of the question would 
not render the section unconstituttonal 
I>etention pursuant to an order of remand 
-which approp-iately falls withm the terms 
•of section 344 is accordingly not open to 
-challenges m Aaieos corpus 

12 After we had reserved orders the 
petitioner forwarded to this Court through 
jail supplementary a&idavit containing 
■written arguments We have gone 
through the affidavit but we do not find 
any new point requiring discussion It 
only discloses a further attempt to reopen 
the majority decision of this Court in 
J2e; 2 fataa!s case* by relying on the mino 
nty judgment and by submitting that 
section 344 (i-^) Criminal Procedure 
Code, offends Articles 19 (i) {d) of the 
Comutution All that we need say at this 


stage 1$ that the majority view is bmdmg 
on us 

13 This petition accordingly fails and 
IS dismissed 

V K — Pelilion dismissed 

THE SUPREME COURT OF INDIA 
(Criminal Appellate Jurisdiction ) 

Presejtt — >9 M Sikn, K S Heede end 
I D Dua, J 

Rajnikanl Appellant* 


The Slate of Maharashtra Respondent 

(A) ConsMulton of India (1950), Article 
136 — Appeal under — Scope — Interference uiih 
qtumiam of sentence in a criminal case — 
Practice 

Article 136 does not confer a right of 
appeal on a party aggrieved by the deci- 
sion of a High Court it merely confers 
on the Supreme Court a discretionary 
power to interfere m suitable cases For 
judicious cxercuc of this power the 
Supreme Court ejects the High Courts 
to record speaking orders however 
sketchy, even while summanly dismissing 
appeals which raise arguable pomts 
[Para 2 ] 

The Supreme Court normally docs not 
interfere with the quantum of sentence 
in a criminal case, an appeal under Article 
136, but in the instant case as the High 
Court had erroneously dismissed tlie 
appeal summarily without giving reasons 
it went into that question as a special case 
[Para 9 ] 

(B) Cnmtnal Proeedun Code {V of 1898), 

section Appeal tender raising arguable 

poiiOs—iyuty of High Court to record a speal- 
mg order 

Section 410, Criminal Procedure Code, 
confers a right of appeal to the High Court 
on a person convicted on a trial held by 
a Sessions Court This right entitles the 
ag^cved jarty to challenge conclusions 
ol facts and to claim reappraisal of evi- 
denix It would, therefore be conducive 


•Cr A, No 99 of 1953 


7l)CrJ-J 244 (1970) SCD 101* 


30tA September 1970 



in 


391 


RAJNIKANT V. state OF MAHARASHTRA /.). 


to the ends of justice if the High Courts 
were as a general rule to let the Supreme 
Court have the benefit of their valuable 
opinion in cases which raise arguable 
points whether on facts or on law so as to 
enable the Supreme Court satisfactorily 
to exercise its power under Article 136 of 
the Constitution and dispose of the appeal 
finally. In the absence of a speaking 
order the Supreme Court may have to 
remand the cases to the High Courts 
for re-hearing and recording reasons 
for their conclusions to the avoidable 
harassment of the accused persons con- 
cerned and delay in the final disposal 
of criminal cases. \Para. 2.] 

(C) Penal Code (XLV of i860), section 
97 — Plea of self-defence — Proof — Accused if 
can rely on prosecution evidence and material 
on record without letting in defence evidence. 

An accused person can, without calling 
defence evidence m support of the plea 
of self-defence, rely on the evidence led 
by the prosecution and the material 
on the record for showing that he had 
acted in self-defence. In such cases the 
real question which the Court is called 
upon to decide is whether on proper 
appraisal of the evidence and the lelevant 
material on the record it can be said that 
the accused has been proved to be guilty 
beyond reasonable doubt. For the Court 
cannot justifiably ignore the material 
which establishes the right of self-defence 
merely because the accused has for some 
reason or the other omitted to take such 
a plea. [Para. 7.] 

(D) Criminal Procedure Code (F of i8g8), 
section 2.?)^ — Evidence brought on record under 
— If substantive evidence — If sitfficienl to 
convict accused. 

The statements of the rvitnesses in the 
committing Court from whicli they resiled 
at the trial and wliich ivere duly brought 
on the record of the trial Court under 
section 288, Criminal Procedure Code, 
constitute substantive evidence and if the 
Court is satisfied that those statements 
were true whereas those made in the 
trial Court were untrue then the earlier 
statements can safely be relied upon to 
sustain a conviction. [Para. 8.] 

Appeal, by Special Leave from the Order 
dated the 28th March, 1966 of 
Bombay High Court in Criminal Appeal 
No. 380 of 1968. 


V.M, Tarkunde, Senior Advocate 
Hingorani and Mrs. K. Hingorani, Advo- 
cates, with him), for Appellant. 

M.C. Bhandare and S.P. Jlayar, Advocates, 
for Respondent. 

The Judgment of the Court was delivered 
by 

Dua, J . — ^This is an appeal by Special 
Leave from the judgment of the High 
Court of Judicature of Bombay dated Q8th 
March, 1968, summarily dismissing the 
appellant’s appeal against his conviction 
by the Additional Sessions Judge, Greater 
Bombay for offences under sections 326 
and 324, Indian Penal Code. The High 
Court disposed of his appeal ^vith one 
word “ dismissed”. 


2 At the outset we must point out that 
on reading the judgment of the learned 
Additional Sessions Judge and the memo- 
randum of the grounds of appeal in the 
High Court we felt that the summary 
dismissal of the appeal by the High Court 
with one word “dismissed” without 
indicating its views on the points raised 
in the appeal which clearly appears to us 
to be arguable was not right. This 
Court has repeatedly pointed out that 
when an appeal to the High Court under 
the Code of Criminal Procedure raises 
some arguable points the High Court 
would be well-advised to give some indica- 
tion of the reasons for its view while 
repelling those points. Without having 
the benefit of the opinion of the High 
Court this Courtis likely to feel embarassed 
in dealing with those points on appeal 
by Special Leave [see Mushtak Hussain v. 
The State of Bombay'^, and Challappa Rama- 
swami v. State of Mcharashtra-j. We 
would like once again to emphasise that 
Article 136 of the Constitution does not 
confer a right of appeal on a party aggne-j 
ved by the decision of a High Court, 
it merely confers on this .Court a discre- 
tionary power to interfere in suitable! 
cases. For judicious exercise of this 
power this Court expects the High Courts 
to record speaking orders, however! 
sketchy, even while summarily dismissing 
appeals leliich raise arguable points. 
Section 410, Cnminal Procedure Code,', 
if is worth noting, confers a right of appcalj 

1. (1953) S.C J. 338; (1953) S C.R. 809 at 820. 

2. 0970) 2S.C.R. '426: (1971) Cr. LI. 19 t 
A.I.R. 1971 S.C. 64. 
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to the High Court on a person convicted 
on a trial held by a Sessions Judge or an 
Additional Sessions Judge This right 
entitles the aggrie\ed party to challenge 
conclusions of facts and to cUim reapprai* 
sal of evidence It would, therefore, be 
conducive to the cads of justice if the 
High Courts were as a general rule to let 
this Court have the benefit of their valua- 
ble opinion in cases which raise arguable 
points whether on facts or on law so as 
to enable this Court satisfactorily to 
exercise its power under Article 136 and 
dispose of the appeal finally In the 
absence of a speaking order of the High 
Court this Court may have to remand the 
cases to the High Courts for re hearing and 
recording reasons fo' their conclusions, to 
the avoidable harassment of the accused 
persons concerned and delay in the final 
disposal of criminal cases In the present 
appeal to avoid further delay m the dis- 
posal of the case we chose to go into the 
evidence overselves— a course whidi nor- 
mally thu Court u reluctant to adopt m 
appeab under Article 136— because ue 
felt that It did pnma fafu raise arguable 
pomu 

3 The appellant Rajni aliAt Bal 
Gbanshyam Gadkar was charged with an 
offence of attempted murder under section 
307 Indian Penal Code, for having stab- 
bed Namdeo Keshav Padte (P W 2) with 
a knife on 21st June 1966 In the alter- 
native he was charged under section 326 
Indian Penal Code v#ith the offence of 
having voluntarily caused the said Padte 
grievous hurt with a dangerous weapon 
(knife) He was further charged with 
three offences under section 324, Indian 
Penal Code for having voluntarily caused 
in the same transaction hurts to Vasant 
Ilarayan ‘Bnin&e "Promocl 'Dattaram 
Chavan and to Sudam ^lahadco Khan- 
villar The trial Court convicted the 
appellant under section 326, Indian 
Penal Code, instead of section 307, Indian 
Penal Code for stabbing Padte and sen- 
tenced him to rigorous imprisomnenl for 
four ^cars It also convicted him xmder 
section 324 Indian Penal Code, for 
causing hurt to the other three persons 
and sentenced him to rigorous imprison- 
ment for one and a half years for each 
of the three offences All the sentences 
were directed to run concurrently 
4 Shn Tarkunde learned Counsel for 
the appellant took us through the rele- 


vant record for the purpose of showing that 
the assessment of the evidence by the trial 
Court was erroneous and, therefore, 
unsustainable IVe were constrained to 
pemut him to refer to the evidence as we 
did not have the benefit of knowing the 
reasons which had prevailed with the 
High Court in agreeing with the ultimate 
conclusions of the trial Court The 
occurrence took place at 9 P M on 21st 
June, 1966 in the loth Lane ofKerwali, 
Bombay and the First Information Report 
was lodged by Namdeo Keshava Padte 
(P W 2) at 10 30 p M the same night at 
the police station, Lamington Road 
According to this report Padte’s cousin 
Dattraya Gajanan hlore (P \V 8) who 
wanted to purchase a scooter had for 
that purpose approached one Vinod 
Nimbalkar (P \V 3) known to Padte 
More had told Padte that the former had 
paid a sum of Rs 5 or 6 thousand to the 
accused Rajni through Nimbalkar The 
accused neither gave the scooter nor 
returned the money On being approa- 
ched by More for the return of the money 
he was put off on various pretexts More 
had alwut two days earlier instructed 
Padte to go to Rajnikant with Nimbalkar 
to get back the money Accordingly on 
20tb June, in the evTiiiog Padte contacted 
Rajnikant at his residence but he was 
told that Rajnikant had returned the 
money to Nimbalkar at about 3PM On 
the date of the occurrence Padte returned 
home at about 6 P 11 He went to 
Nimbalkar and after taking him along, 
they both went to the accused The 
accused was not present at his residence 
but they learnt from his mother that he 
would return at about 9PM Padte 
and Nimbalkar then want back to the 
Waw’v- vraudnuvs. ui. Sddea. ^1, 

about 8 45 p M when they agam went to 
the house of the accused Chavan (P IV 5) 
another resident of Sikka Nagar al^ 
accompamed them Shinde (P IV 4) 
who was known to Chavan abo joined 
them on the way They all went to the 
residence of the accused at about Q p M 
but again did not find him there vNTiile 
coming down from the first floor of the 
building they found the accused wnth three 
or four boys Nimbalkar asked him as 
to when he would return the money The 
accused replied that he did not recognise 
Nimbalkar but would settle the matter 
with More On Padte s intervention the 
accused told him also that he did not 
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recognise him. When Padte insisted 
that he had been inti'oduced to him by 
More the accused whipped out a knife 
from the pocket of his pants and stabbed 
him causing injury on the left side of his 
stomach and on his left hand. Thereafter 
the accused stabbed Shinde and then ran 
away. This report was actually recorded 
in the J.J. Hospital where R.M. Naik, 
S.I. Lamington Road Police Station 
(P.W. lo) and D.N. Patil, G.S.I attached 
to the same police station (P.W. 12) had 
gone, on learning on telephone about 
an assault case in the roth Lane, Kenvadi 
and admission of two persons in that 
hospital. This information was conveyed 
on telephone from V.P. Road Police 
Station, where Padte and Shinde had 
been taken by their friends and from where 
the injured persons were taken to the J.J. 
Hospital in a jeep by constable Babu 
Parab (P.W. g). After registering the 
crime at the police station both P.W. 
10 and P.W. 12 went to the appellant’s 
residence but found him absent. A watch 
was kept at his house. The appellant 
was however, arrested at Goregaon on the 
following day (22nd June, 1966) and 
was got medically examined. He had 
some injmies on his person. 

5 . An abnormal feature in this case 
is that these eye witnesses Shinde (P.W.4), 
Ghavan (P.W. 5) and Khanvilkar (P.W.6) 
■who supported the prosecution case in the 
committing Court changed their state- 
ments at the trial in the Court of the Addi- 
tional Sessions Judge. Tliey were 
declared hostile and cross-examined by 
the prosecutor and confronted with their 
-earlier 'statements from which they had 
resiled. ‘Nimbalkar (P.W. 3) -who had 
not been examined in the committing 
Court also declined to support the prose- 
cution story when produced as a witness 
at the tiial in the Court of the Additional 
Sessions Judge. The ground stated by 
3 iim was that apprehending of violence 
and of assaults he had left the place 
of occurrence as soon as the quancl 
started. He too was declared hostile and 
cioss-examined. The evidence of Padte 
{P.W. 2) completely supported the prose- 
cution case and remained unshaken. 
Tlie statement of P.Ws. 4, 5 and 6 made 
in the committing Court were duly 
“brought on the record imder section 288, 
Criminal Procedure Code. When confron- 
ted with tlic portions of their statements 


made in the committing Court, the truth 
ofwhich they had denied at the trial, they 
merely said that they did not know how 
those portions came to be lecorded. 
The trial Court after going through the 
material on the record came to the con- 
clusion that the veision given by Padte 
regarding the actual occurrence tvas 
fully established. The discrepancies on 
minor points were held not to affect the 
trustworthiness of the witness on the 
salient feature of the occurrence which 
fully brought home to the appellant his 
guilt. On appraisal of the entne evi- 
dence the appellant was found guilty of 
offences under section 326 and section 
324, Indian Penal Code. Under section 
326, Indian Penal Code, he was sentenced 
to four years ligoious imprisonment and 
under section 324 to one and half years 
rigorous imprisonment for injuries caused 
to each one of the three P.Ws. Shinde, 
Ghavan and Khanvilkar. All the four 
sentences of imprisonment weie to run 
concurrently. 

6. In this Com t on behalf of the appel- 
lant his learned Counsel Shri Tarkunde 
very strongly argued that the evidence on 
the record and the probabilities of the 
case show that Padte (P.W. 2) and his 
companions were the aggressors and the 
appellant was merely trying to defend 
himself when he 1 attempted to catch hold 
of the knife with whieh Padte had threa- 
tened to attack him. Padte, according 
to the submission, got -wounded as a result 
of the push given to him by the appellant 
who, during this struggle, successfully 
snatched his knife. Emphasis was in this 
connection laid on the fact that Padte 
and his companions were admittedly six 
in number and the appeallant ivho ivas 
single-handed could not have daicd to lun 
the risk of a clash ivith them by starting 
the. assault. In the alternative it was 
suggested that assuming the appellant 
had in his possession a knife of his own, 
as a matter of fact he was first hit by 
Padte (P.W. 2) svith his umbrella and it 
was thereafter that the appellant, in 
order to defend himself gave the knife 
blow. Now this was not the plea taken 
by the appellant in his statement under 
section 342, Criminal Procedure Code, 
but his counsel contended that it uas 
open to him to rely on the prosecution 
evidence itself for substantiating this 
defence. For this purpose he relied on 
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the evidence of Padte where he admitted 
that he had tried to push back the appel- 
lant svith his umbrella after receiving 
from him the stab wound Padte, it 
was argued, had rightly admitted use of 
umbrella by him but had suppressed 
the truth Instead of admitting the initial 
as'ault by him he had shifted the use of 
umbrella to a time after the receipt of 
injury by him su^esting thereby that it 
svas used m self defence Stress was m 
this connection laid on the fact that a 
broken umbrella was found by the mtcsti- 
gating officers at the place of occurrence 
From this circumstance support svas 
sought for the suggestion that Padte must 
ha-ve hit the appellant with the umbrella 
\Mth considerabale force and that could 
only be done before he was injured 
Faced with SIT hostile men, use of knife by 
the appellant after having been sc\erdy 
hit was, according to the Counsel, a 
lawful and legitimate exercise of his 
right of self-defence 

7 It IS true that an accused person can, 
Iwithout calling defence evidence m 
support of the plea of self-defence, rely on 
jthe evidence led by the prosecution and 
ithe material on the record for showing 
that he had acted in self-defence In 
such casts the real question which the 
Court IS called upon to decide is whether 
|on proper appraisal of the evidence and 
the relevant material on the record « can 
|be said that the accused has been proved 
ito be guilty beyond reaaonable doubt 
For, the Court cannot justifiably ignore 
jthe maternal which establishes the right 
lof self-defence merely because the accused 
has for some reason or other omitted 
‘to take such plea On going through the 
evidence anti the material on the record 
we arc however, unable to bold that the 
lonjuncs in question had been inQictcd 
on the prosecution witnesses b> the appel 
tani while actmg m self defence TTic 
injuries on the appellant s person were 
found, on examination by Dr V B ^al^ 
Casualty Medical Officer iti Chantable 
ISair Hospital on 22nd June, 1966 at 
about 5PM to be a contused lacerated 
wound over the right scapular region 
V'Xl' skin deep and two abr^jons 
(a skm abrasion on the right rings finger 
and a linear abrasion over the left elbow) 
The injury over the right scapular region 
indicates that it was caused to the appd 
Jant by someone hitting him from behind 


and if that be so, then as su^csted by 
the trial Court it seems more probable 
that in the melee followmg the free use 
of knife by the appellant, someone hit hun 
with the umbrella when he was trying 
to escape after giving the knife mjunes 
to the P ^Vs It could not be the result 
of a push as stated by Padte There 
being no clear evidence on the point the 
Court has to goby probabilities On this 
view we are unable to sustain the appeh 
lant s suggestion that he was first assaulted 
with umbrella The other submission 
that the appellant, when threatened by 
Padte with knife, tried to snatch it and 
during the course of this struggle Padte 
may have accidentally been wounded m 
his abdomen when pushed by the appel- 
lant has merely to be stated to be rejected 
The story not only sounds unrealistic but 
we are also unable to find on the record 
any rational basis for its acceptance The 
nature of the stab wound in the abdomen 
as described by Dr Vijendra J Shankar 
(P\V ti) also seems to negative this 
suggestion The wound has penetrated 
into the abdominal cavity and intestinal 
loops were visible and were coming out 
Keeping in view the nature of the scuffle 
It could not be accidental The abra- 
sions on the appellant’s finger relied upon 
by the appellant’s Counsel m support of 
this theory is equally unhelpful In a 
struggle for snatching an open kmfe ftotn 
another person’s hostile hands one would 
expect more serious injuries than mere 
abrasions The plea on the right of 
private defence must, therefore, be 
repelled 

8 It was then contended that the state- 
ments of the three witnesses (P Ws 4, 5 
and 6) made m the committing Court 
from which they had resiled at the trial 
should not have been acted upon by the 
trial Court in support of the prosecution 
version and P \V 2 the oalv witness who- 
did not resile from the statement m the 
committmg Court is a highly interested 
witness and, therefore, his ev idence should 
not be implicitly accepted, said the 
Counsel Kunbalkar (P tv 3) who was 
produced at the trial without havinr 
been examined m the committing Court 
^ also declared hostile and was permit- 
ted to be cross-examined by the prose- 
cutor His evidence, accordmg to the 
appellants Counsel, is no better and, 
therefore, docs not add strength to the 
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prosecution case. This Ctourt must, there- 
fore, hold that the evidence on the record 
is not trustworthy and it does not establish 
the appellant’s guilt beyond reasonable 
doubt. We are not impressed by this 
submission. The statements of the three 
witnesses in the committing Court from 
■which they resiled at the trial and which 
were duly brought on the record of the 
trial Court under section 5288, Criminal 
Procedure Code, constitute substantive 
evidence and if the Court is satisfied that 
those statements were true whreas those 
made in the trial Court, were untrue 
then the earlier statements can safely be 
relied upon to sustain the conviction. 
In this case a mere reading of the state- 
ments at the trial demonstrates their 
unconvincing nature and it seems clear 
that there was some ulterior motive for 
the ivitnesses to resile from the earlier 
statements which appear to have a ring 
of truth about them. We are, therefore, 
satisfied that the trial Court was right in 
convicting the appellant for offences 
under sections 326 and 324', Indian 
Penal Code. 

9. On the question of sentence, however, 
we feel that in view of the somewhat 
dubious natuie of the transaction which 
led to the occurrence and the fact that 
the appellant had felt soraeis^hat annoyed 
at. the repeated visits of P.Ws to his house 
where unpleasant scenes were created in 
the presence of his mother the sentence 
imposed is somewhat severe. In our 
opinion a sentence of two years’ rigorous 
imprisonment would meet the ends of 
justice. This Court normally does not 
interfere isnth the quantum of sentence 
on appeal imder Article 136 but in the 
present case, as the High Court had, in 
our opinion,- erroneously dismissed the 
appeal summarily without giving reasons, 
■we have chosen on a consideration of all 
the relevant circumstances to go into the 
question ourselves. 

10. The appellant will surrender to his 
bail bond to serve out the remaining 
sentence. 

V.K. Order accordingly. 
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Present: — J.G. Shah and V. Bhargava, JJ. 
Bai Chanchal and others Appellants* 
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Syed Jalalndin and others Respondents. 

(A) Bombay Rent Restriction Act {XVI of 
1939)) cechonii. (a) (b) and section 11. — Lease 
of vacant site — Permission given to lessee to 
build houses in any manner — Whether lease 
is for purpose of business or trade — Applica- 
bility of the Act. 

(B) Words and phrases ” business", “trade”' 
and “premises”. 

Admittedly, the lease of 1895 was not in 
respect of any building or part of a build- 
ing let separately for any purpose what- 
ever. The mere fact that there was 
mention that structure that might have 
been erected will be removed can in no- 
way lead to a reasonable conclusion that 
-the principal purpose of the lease was the 
use of the land for business or trade. 
The rvord “ business” or “ trade” used 
in the definition of “ premises” in section 
4 (2) {b) of the Act does not comprehend 
within it a lease which is merely for 
constructing houses. [Paras. 3 and 5.] 

On facts held, that it is impossible to hold 
that the principal use, to which the land 
was to be put by the lessees, was business 
or trade, and that the Act was inapplica- 
ble to the lease in question. 

[Paras. 4 and 5.} 

(G) Bombay Rents Hotel and Lodging 
House Rates Control Act (1947) — Applicability 
— Consent decree before the Act — Whether 
new tenancy created — Right of judgment 
debtor under the Act. 

After considering the terms of the com- 
promise decree, it intis held, that these 
terms, can in no way, be int^reted as 
creating a new tenancy constituting the 
decree-holders as landlords and the 
judgment-debtors as their tenants. TIic 
terms of the consent decree neither consti- 
tuted a neiv tenancy’ nor a licence. All 
that the decree-holder did was to allow 
the judgment-debtors to continue in 
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possession for five years on payment of 
mesne profits as a concession for entenng 
into a compromise The 1 anguage used 
m the consent decree contains no indica 
tion of any intention to create a new 
tenancy so that the Bombay Rent Con 
trol Act, 1947, could never apply to the 
case of the Appellants [Paros 6 and y J 
(jy) Cunl Pioceiure Code {V oj 1908), Orrfrr 
22, Tult^and Order 12 rule 6—^copeqf — Afore 
than one decree in a suit — Permisnbdity of 
Order 23 rule 3 C ivil Procedure Code, 
clearly envisages a decree being passed 
in respect of part of the subject matter 
of the suit on a compromise, and rule 6 
of Order 12 Civil Procedure Code 
permits the passing of a judgment at any 
stage without waiting for deteniunation 
of other questions In the same suit, 
there can be more than one decree passed 
at different stages [Para 8] 

Appeal by Special Leave from the Judg- 
mratand Decree dated the 16th January, 
1969 of the Gujarat High Court m Letters 
Patent Appeal No 31 of 1966 

‘S T Desai, Senior Advocate (A[ H Chhai- 

and P if Ttwan, Advocates, and 
^ C Makur, Advocate of Alh 7 B 
^Muhanji & Co , with him), for Appel 

^ y Paul Senior, Advocate (/JV Shroff 
Advocate with him) for Respondei^ts 
Nos I and 3 

Dhebar, B Datla and SP Miar 
Advocates for Respondent No a 

Judgment of the Court was delivered 

Predcccssors-m-intercst 
1 plaintiff respondents Nos ito3eave, in 

f bearing Serial Nos 503 and 
50b of Asarva within the limits of Ahmeda- 
bad Municipal Corporation on lease for a 
^lod of 49 years at an annual rent of 
^ *99. to three persons, Sha Ram 
^andra Ambaram Pardcsi Suhhial 
Anondram and Mehta Boglia Nfugat- 
mm These original lessees during the 
ciwency of the lease made transfers of 
their rights and also granted sub-leases 
A n^ber of chawls and some other 
buildingj were constructed on the 
land and some of them were: let out 
on rent In 1945, the lessors, after serving 
^icc on the occupants to give vacant 
possession, filed a suit for recovery of 
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possession The suit was decreed on 
8th July, 1946, on the basis of a consent 
decree as against some of the occu 
pants including the four defendant 
appellants In the agreement, on the 
b^is of which the decree was passed, it 
was agreed that the defendant appel 
lants will continue m possession of the 
property for a period of five j^ars and 
will hand over possession after the evpiry 
of this period of five vears For this 
period, they undertook to pay mesne 
profits every month at various rates on the 
lands m their possession Between them, 
the four appellants were required to pay 
&Rs 227-10-0 per mensem making up an 
annual amount of mesne profits of 
Rs 2 731 8-0 Similar terms were 
included in the consent decree against 
other defendants who joined the com 
promise on the basis of which the decree 
was passed on 8th July, 1946 The 
remaining defendants in the suit entered 
into a later compromise and, as a result, 
another consent decree was passed on 
28th January, 1949, against those defen- 
dants Under this decree, these remain- 
ing defendants were also entitled to 
continue in possession for a period of 
five years from the date of the decree, 
but were required to pay mesne profits 
for this period All the defendants 
governed by the two decrees dated 8th 
July. >946 and 28th January, i^jg, had 
to pay between them mesne profits 
monthlywhich worked out to anamoimt 
of Rs 7314 8-0 per annum Before the 
ejqnry of the period of five years prescribed 
by either of the two decrees, the Custodian 
of Evacuee Property, in 1950, took 
possession of all the properties as one 
of the decree-holders had become an 
evacuee After the property was 
released by the Custodian of Evacuee 
Property, an application was filed by 
the decree holders on 26th March 10=53 
for execution of the consent decree dat^ 
8th July, 1946, and, m thit ecccution 
possession was sought against the appel- 
lants of the property which was in their 
poRession Subsequently, a number of 
suits were filed for recovery of mesne 
Execution Court 
dieted eviction of the appellants after 
mer mlmg the various objections raised 
^ them m the execution proceedmgs 
S Execution Court S 

UK objections taken by the appellants 
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%vas challenged in appeal before the 
District Judge, in second appeal before 
a single Judge of the High Court of 
Cujarat, and by a Letters Patent 
Appeal before a Division Bench. All the 
Courts rejected the objections raised by 
the appellants and upheld the order of 
the execution Goui't directing delivery 
of possession. It is against the judgment 
of the Division Bench in Letters Patent 
Appeal in this execution that the appellants 
have come up to this Court in this appeal 
ty Special Leave. 

2 . It is unnecessary for us to mention 
all the various objections that were 
taken at various stages by the appellants 
in the execution Court, in the Court of 
the Distl'ict Judge, or before the single 
Judge or the Division Bench in the High 
Court. Only three of the points raised 
have been urged before us and, therefore, 
•we are called upon to deal ^vith these 
three points only. 

3 . The first point raised in that the 
-decree which was passed on 8th July, 1946, 
-was a nullity, because it was passed in 
■contravention of section ri (i) of the 
Bombay Rent Restriction Act ( XVI of 
3939) (hereinafter referred to as “ the 
Act”). This objection has been over- 
ruled by the High Court on the ground 
that the provisions of the Act ^vere not 
attracted by the lease in question on the 
-expiry of which the suit for ejectment was 
decreed under the consent decree dated 
8th July, 1946. Counsel appearing for 
the appellants urged that the terms of 
the decree passed as well as the terms con- 
tained in the lease-deed of 1895- show 
that the Act was applicable because the 
land, to which the suit for ejectment 
related, was covered by the definition of 
■“premises” to which the Act applies. 
The expression “ premises” is defined in 
section 4 (2) of the Act as meaning — 

(а) any building or part of a building 
let separately for any purpose what- 
ever, including any land let therewith, 
or 

(б) any land let separately _ for the 
purpose of being used principally for 
business or trade. 

■Admittedly, the lease of 1895 was not in 
jrcspect of any building or part of a build- 
jing let separately for any purpose tvhat- 


ever. Reliance was placed on section 
4 (2) {b) of the Act on the contention 
that the land had been let for the purpose 
of being used principally for business or 
trade. Having gone through the docu- 
ments relied upon by Coimsel for the 
appellants, we are unable to accept this 
submission. In the plaint of the suit 
as well as in the decree dated 8th July, 
1946, there is no mention of the purpose 
for which the land was let out by the 
lease of 1895. Reliance ^vas, however, 
placed on one of the pleadings in the plaint 
which had been reproduced in the 
decree in tvhich the plaintiff-iespondents 
recited one of the terms of the lease m 
the following words : — 

“ On the expiry of the period of 49 
years, the land shall be handed over 
without raising any dispute 01 objection 
or causing any obstruction, after remov- 
ing whatever structures that might have 
been erected thereon and after making 
it as clear as it is.” 

The arguments was that this pleading 
indicates that the land was let out for mak- 
ing structures and those structures could 
only be utilised by being let out on rent. 
This purpose would constitute business or 
trade. We are unable to see any justifi- 
cation for such an inference. The mere 
fact that there was a mention that struc- 
tures that might have been erected ivill 
be removed can in no way lead to a reason- 
able conclusion that the principal pur- 
pose of the lease was the use of the land 
for business or trade. 

4. Reference, in this connection, was 
also made to the terms of the lease of 
1895 ; but wc are unable to hold that it 
establishes the case of the appellants 
that the lease ^s’as taken principally for 
the purpose of using the land for business 
or trade. All that the lease mentions is 
that it is for constructing houses and, at a 
later stage, there is a mention that ‘ in the 
said fields, the lessees could construct 
houses in any manner or use it in any 
manner.’ The other parts of the lease, 
on which reliance has been placed are as 
follows ; — 

“i. On the land of those fields wc 
can build houses in any manner and 
wc will icceive income thereof and you 
will not raise any dispute or obstruction 
in respect thereof. Wc can spend any 
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amoxint on the construction of those 
houses which we will not demand fnwn 
you for whatever reason nor we will 
have the right to deduct from rent paya* 
ble to you 

2 If any houses are constructed 
thereon, we will remove the super 
structures If we do not remove the 
structures then you will be the owners 
of the said structures If you take 
them, then we and our heirs and repre- 
sentatives will not object ** 

^Ve arc unable to find even in these 
quotations from the lease any mention 
that the land is going to be used principally 
for the purpose of business or trade The 
lease does mention that it was being taken 
for constructing houses There was no 
mention at all, however of the manner 
in which the constructed houses were to 
be utilised Further, there is a clear 
option given to the lessees that they could 
use the land in any manner if they did 
not construct any hotucs These are 
terms on the basis of which it cannot be 
said that the land was being let out for 
business purposes 

5 The submission of Counsel for the 
appellants was that, if the purpose was 
to construct houses and let them out on 
rent, that would constitute the use of the 
land for the purpose of business iaa<much 
as the lessees would be earning income 
from letting out those houses * We arc 
unable to accept this submission, because 
we do not think that the word ‘ business” 
or trade used in the definition of 
‘premises m section 4 (2) ( 4 ) of the 
Act comprehends within it a lease which 
IS merely forconstnictmghouses Learned 
Counsel cited before us a number of 
decisions of Indian and English Courts 
including decuions of the Privy Council 
and this Court in which the scope of the 
word “business” was interpreted That 
mterpreution was gtvxn in connection 
wnth the word business as used either 
in Income tax law or in the terms of a 
covenantor the Companies Act, etc We 
do not consider that it will be at all profi- 
table to refer to them when interpreting 
the word business’ or ‘ trade ’ as used 
m section 4 (2) ( 4 ) of the Act, because 
none of those interpretations will cover a 
case similar to the one before us, where 
the lease was merely a permissive one 
giving a right to the lessees to construct 


houses and let them out or to use the land 
m any manner When the purpose of 
the lease was expressed m this way, it 
IS impossible to hold that the principal 
use, to whidi the land was to be put by 
the lessees, was business or trade As 
a consequence of this interpretation, it 
has to be held that the Act was not appli 
cable to the lease of 1895 and, therefore, 
no question arises of the decree of 8th 
July, 1946 being invalid on the ground of 
contravening section it (i) of the Act 

6 The second point urged by learned 
Counsel was that, by the consent decree 
itself, a new tenancy was created which 
was to continue for five years and in the 
meantime, the Bombay Rents Hotel and 
Lodging House Rates Control Act, I 947 ^ 
came into force and the apprffanW 
protected from ejectment under the pro- 
visions of that Act The consent decrccj 
does not state that a new tenancy is being 
created The argument was that the 
terms of that consent decree should be 
interpreted as indicating an intention to 
create a new tenancy We are unable 
to find any such terms On the face of 
It, all that the consent decree envisaged 
was that though the judgment-debtors 
were liable to immediate eviction, the 
decree holders agreed to let them con 
ttnue in possession for a period of five 
years Since this concession was being 
granted as a special case, the decree 
holders insisted that mesne profits should 
be paid at a much higher rate so much 
so that between all the defendants, 
governed by" the two decrees of 8th 
July, 1946 and 28th January J949, the 
amount payable aa mesne profits became 
Rs 7,314 8-0 per annum which had no- 
relation with the original rent of Rs 199 
per annum for the entire land fixed by the 
lease of 1895 In fact, the decree- 
holders sought further protection by 
requirmg the judgment-debtors to pay 
the mesne profits in monthly instalments, 
and the instalments were so fixed that the 
mesne profits due for five years were to 
be paid within a period of three years 
There was the further clause that, m case 
of default of payment of the mesne profits 
the defaulting judgment-debtors could 
be immediately called upon to deliver 
possession These terms can, in no way, 
b* interpreted as creating a new tenancy 
constituting the decree holders as land 
lords and the judgment-debtors as their 
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^tenants. The terms of the consent decree 
I ' neither constituted a tenancy nor a licence. 
.All that the decree-holders did was to 
I allow the judgment-debtorsTo continue in 
possession for five years on payment of 
mesne profits as a concession for entering 
; into a compromise. The argument 
I advanced must, therefore, be rejected. 

■7. Reference -was made by learned 
dounsel for the appellants, in support of 
his argument, to a decision of the Bombay 
High Court in Gurupadappa, Shivlingappa- 
itgi V. Sayad Akbar Sayad Btiddn Kadri^, 
hut that case, in our opinion, has no 
application. In that case, in the consent 
decree itself, the first clause was that 
-the defendant admits that he is a monthly 
tenant of the plaintiff and is to continue 
In possession till 31st January, 1948. This 
•clause specifically and clearly in the 
language used, made it manifest that the 
■defendant was a monthly tenant and was 
to continue in that capacity in possession 
It was in these circumstances that it was 
held that a neiv tenancy had been created 
from the date of the consent decree. 
In the case before us, the terms of the 
consent decree are in no way comparable 
tvith the terms used in the consent decree 
in that case. The language used in the 
' consent decree in the present case' con- 
t tains no indication of any intention to 
‘ create a tenancy, so that the Bombay 
Rent Control Act, 1947, could never 
apply to the case of the appellants. 

f > 1 t 

S. The third point raised- by learned 
Counsel was that, since there was one 
single suit based on the lease of 1895 for 
ejectment of persons in possession, there 
could be only one single decree in that 
suit and 'the Court was incompetent to 
pass two separate decrees ,on 8th July, 
1946 and 28th January, 1949. Counsel, 
in this connection, relied on the provisions 
of rules I and la of Order 20 of the Code 
of Civil Procedure which relate to the 
pronouncement of judgment and the 
; Court passing a decree in a suit. These 
, rules have really no relevance. On the 
other liand, rule 3 of Order 23; Civil 
, Procedure Code, clearly envisages a 
, decree being passed in respect of part of 
the subject-matter of the suit on a_ com- 
promise, and rule 6 of Order 12, Civil Pro- 
cedure’ Code, permits the_ passing pf a 
cjudgmcnt at any stage without ivaiting 


for determination of other questions , 
Thus, it is clear that, in the same suitj 
there can be more than one decree passed 
at different stages. In the present case,' 
the first decree of 8th July, 1946, was 
based on a compromise between the 
plaintiffs and some of the defendants,! 
while the second decree dated 28tli 
January, 1949, decided the rights of the 
remaining defendants. The two decrees' 
were separate and independent and 
neither of them could be treated as a' 
nullity. 

9 , In these circumstances, the execution 
Court was right in rejecting all the objec- 
tions raised by the appellants and in direct- 
ing delivery of possession . The appeal 
fails and is dismissed with costs. 

S.V. J. Appeal dismissed. 

THE SUPREME COURT OF INDIA, 

(Civil Appellate Jurisdiction.) 

Present :• — J.C. Shah and A. JP. Grover, JJ. 

Bhajan Lai Appellant* 

V. 

The State of Ponjah and others. 

Respondents. 

Punjab Security of Land Tenures Act 
(1953)1 sections 14-A and 18 — Scope of— 
Application for ejectment against tenant by 
landlord on grounds of arrears of rent — Tenant 
filing application under section 18 for purchas- 
ing lands — Subsequent order for ejectment — 
Right of tenant to purchase lands whether 
afjecled. 

By virtue of section 14-A the land-o\vner 
may obtain possession of the land on the 
ground of non-payment of rent by a pro- 
ceeding filed before the Assistant Collector 
during the subsistence of the tenancy. 

If the tenant has remained in continuous 
occupation of the land for a minimum of 
six years he is entitled to purchase the 
land under section 18 of the Act. [Para, y.] 

The expression 'notivithstanding anything 
to the contrary contained in any law, usage 
or contract in section 18’, docs not whittle 
down the right of the tenant at the date 
when he makes a claim to purchase the 
land merely because the tenancy is liable 


1. (1950) 52 Bom. L.R. 143. 


*C.A, No. 1338 of 1967. 2Sth September, 1970. 
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to be terminated in a proceeding then 
pending for an order in ejectment 
under section 14 A, at the instance of the 
landowner Under the Act, the tenancy 
does not stand terminated merely because 
a proceeding m ejectment is instituted 
The tenancy is determined only in the 
conditions prescribed by section 9 and 
m the manner provided by section 14 A 
If a tenant is m default in payment of 
rent the land owner desiring to recover rent 
due by the tenant may apply in writing 
to tlie Assistant Collector who shall there 
upon send a notice to the tenant to depo 
sit the rent due or give proof of having 
paid It If the tenant fails to pav the 
rent or gne proof of payment, the 
Assistant Collector shall, after a summary 
inquiry if he is of the view that the tenant 
has not paid or deposited the rent, eject the 
tenant summanlv and put the landlord 
in possession of the land concerned But 
so long as the Assistant Collector has not 
passed the order ejecting the tenant the 
right of the tenant is not extinguished , 
he continues to remain a tenant and being 
a tenant he is entitled to exercise his 
right to purchase the land {Para 8 J 
On facts held, Shadi was a tenant prior to 
the date of institution by Bhajan Lai of 
the proceeding in ejectment and ha con 
tmues to remain a tenant till an order 
was passed by the Assistant Collector 
on 30th April 1964 But before that 
date Sbadi had exercised his right to 
purchase the land and that right to 
purchase the land would not be defeated 
merely because on a date subsequent 
thereto an order in ejectment was passed 
against him [Pera 9 ] 

Appeal b> Special Leave from the Order 
■infieh Vicardii 1^07 

and Haryana Hi^ Court la Cml Writ 
No 326 of 1967 

BRL Iyengar, Senior Adsocate, {R L 
Kohlt and J C Talitar, Advocates, with 
him) for Appellant 

S C Alanchanda Senior Advocate {M L 
A^iaiual and K Agganidl, Adsocatej, 
sMth him), for Respondent No 3 

The Judgment of the Court was delivered 
by 

Shah, J — Bhajan Lai was the owner o 
land measuring 21 bighas, 2 biswas and 
beimg Rhasra Nos it/ia, 18, ao and 


43 in village Suhheben Shadi was the 
tenant of the land for agricultural use 
Alleging that Shadi had failed to pay the 
rent due by him for the period KJianf 
Season 1957 to Rabi Season i960, Bhajan 
Lai applied under section 14 A of the 
Punjab Security of Land Tenures Act, 
1953, to the Assistant Collector for an 
order in ejectment against Shadi The 
application was dismissed by the Assistant 
Collector and that order was confirmed m 
appeal by the Collector The Financial 
Commissioner set aside the order and 
remanded the case for a fresh decision 
by order dated 8th January, 1962 

2 There was yet another proceeding 
regarding the same lands On 20th 
February, ig6i Shadi applied to the 
Assistant Collector to purchase the land 
under section 18 of the Punjab Security 
of Land Tenures Act, 1953 The Assis- 
tant Collector rejected the application 
The Collector confirmed that order 
By order dated 5th October, 1962, the 
Financial Commissioner remanded the 
case for determining whether Shadi was 
in occupation of the lands for six years 
before the date of the petition 

3 The Assistant Collector held that 
Shadi could claim to purchase the lands 
under section 18 of the lWj4b S^nty 
of Land Tenures Act, J953 on paying 
R$ 8409 m ten equal instalments to 
Bhajan lal The Assistant Collector 
held in the proceeding for qectment 
started by Bhajan Lai that the tenant 
Shadi had without sufficient cause com- 
muted default m paying rent and order^ 
that he be evicted The two orders were 
passed on 30th April, 1964 Whereas 
in the proceeding started, hij BbaijUx LaX 
he held that Shadi was liable to be evicted 
from the lands because he had without 
sufficient cause committed default in 
paying rent, in the proceeding filed by 
Shadi the AssisUnt Collector declared 
that Shadi was entitled to purchase the 
lands from Bhajan Lai The two orders 
were challenged respectively by Shadi 
and Bhajan Lai in revision application 
filed before the Additional Commissioner 
The Additional Commissioner set aside 
the order in favour of Shadi and dismissed 
the application filed by Shadi In a 
reviston application, the Financial Com- 
nussioner set aside the order of ejectment 
a^inst Shadi and restored the order of the 




I Collector declaring him entitled to pur- 
I chase the lands. 

I 4 . Against the order whereby Shadi 
I was declared entitled to purchase the 
I lands, Bhajan Lai applied to the High 
I Court of Punjab for an order setting aside 
I the order of the Financial Commissioner. 

I The High Court dismissed the petition m 
limm. Bhajan Lai has appealed to this 
I Court with Special Leave. 

I 5 . Section g (i) of the Punjab Security of 
I Land Temrres Act, 1953, provides: 

I “Notwithstanding anything contained 
in any other land for the time being 
in force, no land-owner shall be com- 
petent to eject a tenant except when 
such tenant — 

(i) is a tenant on the area reserved 
under this Act or is a tenant of a small 
land-owner ; or, 

(zi) fails to pay rent regularly without 
sufficient cause ; or 

(in) is in arrears of rent at the com- 
mencement of this Act ; or 

(iv) has failed, or fails, without sufficient 
cause, to cultivate the land comprised 
in his tenancy in the manner or to the 
extent customary in the locality in 
which the land is situate ; or 

(v) has used, or uses the land comprised 
in his tenancy in a manner which has 
rendered, or renders it unfit for the 
purpose for which he holds it ; or 

(vi) has sub-let the tenancy or a part 
thereof, provided that where only a part 
of the tenancy has been sub-let, the 
tenant shall be liable to be ejected only 
from such part ; or 

(vit) refuses to execute a Qabuhyal or 
a Patla, in the form prescribed, in 
respect of his tenancy on being called 
upon to do so by an Assistant Collector 
on an application made to him for this 
purpose by the land-owner. 

Explanation . — ^For the purpose of clause 
(Hi), a tenant shall be deemed to be in 
arrcai-s of rent at the commencement 
of this Act, only if the payment pf 
arrears is not made by the tenant svithin 
a period of two months from the date of 
notice of the execution of decree or 
order, directing him to pay such arrears 
of rent.” 
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6. Section 14-A of the Act in so far as it 

is relevant provides: 

“Notivithstanding anything to the 
contrary contained in any other law 
for the time sing in force, and subject 
to the provisions of section g-A,' — 

(i) a land-owner desiring to eject a 
tenant under this Act shall apply in 
■switing to the Assistant Collector, 
First Grade, having jurisdiction, wlm 
shall thereafter proceed as provided 
for in sub-section (2) of section 10 of 
this Act, and the provisions of sub- 
section (3) of the said section shall also- 
apply in relation to such application. 
*■=!:*«* 

(n) a land-owner desiring to lecover 
arrears of rent from a tenant shall 
apply in writing to the Assistant Col- 
lector,. Second Grade, having jurisdic- 
tion, ivho shall thereupon send a notice, 
in the form prescribed, to the tenant 
either to deposit the rent or value there- 
of, if payable in kind, or give proof of 
having paid it or of the fact that he is 
not liable to pay the whole or part of 
the rent, or of the fact of the landlord’s 
refusal to receive the same or to give a 
receipt, within the period specified in 
the notice. * ^ ^ * 

7 . Section 18 of the Act, in so far as it is 

relevant, provides: 

“(i) Notwithstanding anything to the 
contrary contained in any usage or 
contract, a tenant of a land-owner 
other than a small land-oivner — 

(i) who lias been in continuous occu- 
pation of the land comprised in his 
tenancy for a minimum period of six 
years, or, 

(zi) who has been restored to his 
tenancy under the provisions of this 
Act and whose periods of continuous 
occupation of the land comprised in. 
his tenancy immediately before eject- 
ment and immediately after restoration 
of his tenancy together amounts to 
six years or more, or 

(Hi) * ■ * * * 

shall be entitled to purchase from the 
land-owner the land so held by him 
but not included in the reserved area 
* of the land-owner, in the case of a 
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tenant falling within clause (i) or 
clause (n) at any time, and m the case 
of a tenant falling within clause (m) 
within a peiiod of one year from the 
date of commenc ment of this Act 


By virtue of section 14 A the land owner 
may obtain possession of the land on the 
ground of non payment of rent bv a 
proceeding filed b_fore the Assistant 
Collector, during the subsistence of the 
tenancy If the tenant has remamed in 
continuous occupation of the land fisr a 
roinimuin period of six y cars he vs entitled 
to purchase the land under section t8 of 
the Act 

S It was urged that since section (8 
commences with a non obsianu clause, 
VIZ , Notwithstanding anything to the 
contrary contained m any law, usage 
•or contract , if a proceeding in cicct- 
tnent is lodged against the tenant which 
uhunately is alloued the tenant cannot 
make a claim during the pendency of 
the proceedmg to puroiase the land To 
hold otherwise, u uas urg^’d, would 
enable a tenant in default to defeat the 
claim in a suit in ejectment by commen* 
cvng a proceeding Cot tnitchasing the 
jiand ^Vc do not think that the etpres- 
ision ‘notwithstanding anything to the 
contrary contained in any law usage or 
contract * whittles down the right of the 
tenant at the date when he makes a 
, claim to purchase the land merely because 
■ the tenancy is liable to be terminated in 
a proceeding then pending for an order 
in ejectment under section 14-A, at the 
■iistancs of the land-owner Under the 
Act, the tenancy docs not stand tcrouna 
ted merely because a proceeding m 
ejectment u instituted The tenancy is 
determined only in the conditions pres 
cribed by section 9 ard m the manner 
provided by section 14 A If a tenant is 
ui default in payment of rent the land 
owner desiTingtorecoierrentdiie by the 
tenant may apply m writing to the Assis- 
tant Collector ^^ho shall thereupon «end 
a notice to the tenant to deposit the rent 
due or gi\e proof of having paid it If 
the tenant fails to pay the rent or gi\e 
proof of payment, the Assistant Goll«^ 
shall after a summary inquiry if he is of 
the view that the tenant has not paid or 
deposited the rent, eject the tenant sum- 
marily and put the I^d-ownei in poates- 


sion of the land concerned But so long 
as the Assistant Collector has not passed 
the order ejecting the tenant the right ol 
the tenant is not extinguished he conti- 
nues to remain a tenant and being a 
tenant Ic is entitled to exercise his nght 
to purchase the land 

9 Shadi was a tenant prior to the date 
of the institution by Bhajan Lai of the 
proceeding m ejectment and he continued 
to remain a tenant tiUan order was passed 
by the Assistant Collector on 30ih April 
1964 But before that date Shadi has 
exerased his right to purchase the land 
and that right to purchase, the land would 
not be defeated merely because on a date 
subsequent thereto an order in ejectment 
was passed against him Shadi had 
therefore, at the date when he initiated 
proceeding under section t8 right to 
purchase the land By the subsequent 
order m ejectment made against fun 
the statutoiy right of Shadi was not ptc 
tudicially affected 

10 We ag ee with the observations of 
Mabajan, J , in Har Sarvp and another v 
The Finannaf Commijnewr, Ratmu, 
Punjab^, at page 159 

* But, at the time when section 18 
application was filed, no order for 
eviction had been passed Therefore 
at that tune, the relationship of land 
lo'd and tenant did exist Mr Daulta 
has not been able to point to me any 
provision of law which would make the 
eviction decree operative from the date 
of eviction application The mere fact 
that the tenants liad incurred the 
liability for eviction by rca-on of non- 
payment of rent would not put an 
end to the admitted relationship of 
“ landlordandtcnantbetweentheparties 
This liability onlj nuts an end to the 
aforesaid relationship when the eviction 
decree is passed The eviction decree 
was passed long after the section 18 
application Therefore, the present 
p^itton IS liable to succeed only to 
have extent of section 18 application 
that ij ii-e tenants would be entitled 
to purchase the land *•**»> 

11 But a slight modification, needs to 
be made in the order A proceeding 
fiff recovery ol rent was commenced 


1 (1955) 44 L.LT 157 
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against Shadi. It is npt deal wlethei: 
the amount of compensation determined 
by the Assistant Collector as payable 
by Shadi for pmchasing the land includes 
the rent in arrears. We declare that 
Shadi ivill be -entitled to purchase the 
land on payment of the amount of com- 
I>ensation together with the amount of 
rent due by him. The Assistant Collec- 
tor will pass appropriate order in that 
behalf and direct that payment be made 
in appropriate instalments under section 
i8 (4) {a). 

12 ; Subject to that modification, the 
appeal fails and is dismissed with costs. 

S.V.J. — Appeal dismissed. 

■ subject to a modification. 

THE SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction.) 

Present. — J. C. Shah, K, S. Hegde and 
A. if. Grover, JJ. 

Jagdish Prasad Shastri Appellant"^ 

V. 

The State of U.P. and others 

Respondents. 

Reversion, order qf—Appellant reverted ‘to his 
substantive post from the oficiaiing higher 
post — Form of the order, if deasive — Letter 
of the 'Director of Panchayat Raj di/ecting 
that the appellants name be struck off ihe list 
of persons eligible for promotion, if proves mala 
fide of the authority. 

The letter by which the appellant was 
reverted to the post of Panchayat 
Secretary, and his name tvas also ordeied 
to be struck off the list of those Panchayat 
Secretaries maintained for promotion to 
the post of Panchayat Inspector, had a 
two-fold significance (t) it rendered some 
support to the plea of mala fides; and (ii) 
it lent support to 'the claim of the appel- 
lant that the order involved evil conse- 
quences. The direction that the appel- 
lant’s name be struck off the list of 
Panchayat Secretaiics eligible for pro- 
motion to the post of Panchayat Inspec- 
tor involved veiy serious consequences to 
the appellant. Before such an order 
could be made it was obligatory upon the 
appropriate authority to give an opportu- 


• C.A. No. 1988 of 1966. 

13//j October, 1970 

S C J— 52 


hity to the appellant to explain his con- 
duct whiclx merited punishment. Admit- 
tedly no such opportunity was given to 
the appellant. The order prima facie 
supported the contention of the appellant 
that it involved penal consequences and 
also that the order was made not due to 
exigencies of the service, but to punish 
the appellant because the relation bet- 
ween the appellant and the Director of 
Panchayat Raj were strained. Refusal 
of the High Court — on grounds not 
relevant — to consider the letter, an 
important piece of evidence in support 
of the case of the Appellant, after admit-, 
ting it on the record has resulted in 
denying the appellant a fair trial. The 
order of the High Court suffers from 
serious infirmities. [Para. 8,]' 

Appeal by Special Leave from the' 
Judgment and Decree dated the igth 
April, 1965 of the Allahabad High Court 
in Special Appeal No. 138 of 1961, 

G. if. Dikshit, Advocate, for Appellant. 

S. C. Manchanda, Senior Advocate ( 0 . P. 
Rana, Advocate, with him), foi Res- 
pondent. 

The Judgment of the Court was delivered 
by - > 

Shah, y. — ‘The appellant tvas appointed 
Pandxayat Secretary in the Department 
of Pandxayat Raj of the State of U.P.' 
He was eligible for promotion to the 
post of Panchayat Inspector. On yth. 
January, 1959, the appellant was placed 
at the top of the list of Panchayat Secre- 
taries fit for promotion to the post of 
Panchayat Inspector. On a2nd Jime, 
i960, the appellant was promoted to the 
post of Pandxayat Inspector. The order; 
did not specify whether this appointment 
was officiating or substantive. On 20th 
August, i960, the District Panchayat 
Raj Officer, Meerut, passed an order 
reverting the appellant to the post of 
Pandxayat Secretary. But on , protest 
raised by the appellant, the Director of 
Panchayat Raj rescinded that Order and 
re-instated tixe appellant to the post of 
Pandxayat Inspector making the appoint- 
ment “officiating”. 

2 . On 22nd January, 1961, election was 
held for the .office of Pradhan of the 
Simbhawali Pandxayat. A complaint 
was made by one of the defeated candi-, 
dates to the Director of Panchayat Raj 
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that the appellant and other officers had 
tampered with the seal of the ballot box 
and had cancelled certain ballot pap'TS 
An inquiry was instituted against the 
appellant by the Director of Panchayat 
Raj On 24th Febmaiy 1961, the 
District Pan^ayat Raj Officer Meerut^ 
reverted the appellant to the post of 
Panchayat Secretary and directed that 
the name of the appellant ‘ be struck 
off from the list of Panchayat Secretaries 
maintained for appointment of officiating 
Panchayat Inspectors Befoic this order 
was made no opportunity was guen to 
the appt Uant to explain his conduct 

3 The appellant Tno\ed a petition m the 
High Court of Allahabad on gth Match, 

, fat i writ ryazahing orders dated 
20th August, i960 and 24th February, 
1961 He claimed that he could not be 
reduced in rank without giving kim an 
opportunity of showing caurf since the 
rwuc*ion in rank of the. appellant amount* 
ed to imposing a penalty and entailed 
evil conseqmnces that the appellant 
was not reverted under the order of a 
competent office-, that tV ord*r viola- 
ted the service rules and the guarantee 
of Article 3tt under the Corstitution of 
India, that tb** oid<r was made because of 
«mi y beween the familj of the appel- 
lant and the relatiirs of the Director of 
Panchayat Raj ard that the appellant 
had reason to believe that on account of 
“strained relations’ tic Dutetor of 
FanchayatRaj passed an order ivjihout 
giving him even an opportunity of being 
heard 

4 The petition was dismissed in /nmne 
by order of Dwivedt, J The learned 
Judge held that there was no evid<mcc on 
the record to show that the appellant 
was permanently appointed to the post tJ 
Pan^ayat Inspector by order dated 22nd 
June, 1960, and that in rev rting the 
appellant to the post of Panchayat 
Secretary by order dated 20th August, 
i960, without an enquiry the guarantee 
under ArtKlc 31 1 of the institution was 
not violated, and that smee the appellant 
was appointed by order dated 13th 
December, i960, toofFciate as Panchayat 
Inspector the order was not m cemtra- 
sxDtion of Article 311 (2) of the Consti- 
tution The learned Judge did not 
consider whether the order was made 
maliciously o- on collateral consideratxms 


5 Against that order the appellant 
ptfeiTcd a special appeal to a Brnstem 
Bench of the High Ckiurt By order of 
the High Court the record of the Director 
of Panchayat Raj and the letter addressed 
by him to the District Magistrate, 
bfccrut, we'c called for and admitted in 
evidence The letter svas issued under 
th** signature of Bhagwant Smgh, 
Director, Panchayat Raj, U P , intimatmg 
the District Magistrate that the appel- 
lant be reverted to his origmal post of 
Panchayat Scc-ttary and his name be 
struck off from the list of those Panchayat 
Secretaries maintained for the appoint 
ments of officiating Panchayat Inspecton 
Fo' this no further communication 1$ 
necessary’ TTie appellant relied upon 
this letter and contended in support of 
his plea that the order was made because 
of enmity and ill-will against him 

6 The High Court observed that there 
was controversy whether by the order 
dated 22nd June, i960, the appellant 
was appomted in a permanent capacity 
as PaD^uyat Inspector, that the burden 
of p-oving that the appellant had been 
appointed m a permanent capacity lay 
upon him and in view of the controversy 
between the parties it could not “be held 
that he occupied the post in a permanent 
capacity”, that smcc by the order dated 
24th February, 1961 («ej, the appellant 
was appointed only “officmtmg Inspector” 
the appellant was not occupying the 
post of Panchayat Inspector ia a “per-’ 
manent capacity* , and m the absence 
of any materul on the record a finduigon 
the point whether “the appellant was 
holding a substantive post of Panchayat 
Inspector could not be recorded with anyi 
amount of certainty”, and * the Court 
must proceed on the assumption that the 
appellant was only officiating as a 
I^chayat Inspector” After refemng 
to the counter-affidavit filed on b^alf of, 
the Stale (presumably in the app^) 
the Court observed that the “appellant 
had been given an officiating chance in 
a local arrangement and the reversion 
took place because the person holding 
the post of Panchayat Inspector m a 
suhstAntivc capacity had joined’ , that 
m the petition and the affidavit filed 
in support of it the circumstances in which 
the jiK>*lIant was reverted were not 
explained and therefore “even though 
thm was nomatcnal to show that the 



J. SriASTRI V. STATE OF U. P. (SItah, J.). 


m 

appellant was reverted actually on the 
ground that tlie person for whom he was 
officiating had joined, the possibility 
that he was reverted on that ground 
had not been excluded by the averments 
made in the petition and the affidavit 
filed in support of it”. In the view of 
the High Court the appellant could not 
rely upon the letter of the Director of 
Panchayat Raj, for, it “was brought on 
record at the appellate stage” and not 
at the trial before the Single Judge and 
no explanation was furnished by counsel 
for the appellant why the letter was not 
called for or pioduced earlier. - The 
letter contained a direction to the effect 
that the name of the appellant be removed 
from the list of persons eligible for pro- 
motion to the post of Panchayat 
Inspector, but that, in the view of the 
High Court, by itself did not support 
the appellant’s submission that the appel- 
lant was entitled to the protection of 
Article 31 1 (2) of the Constitution of 
India, for, it was not proved that the 
appellant was legally entitled to have his 
name recorded in the list of pearsons 
eligible for promotion to the post of 
Panchayat Inspector, The appellant has 
appealed to this Court with Special Leave. 

7 . The judgment of the High Court 
prompts three comments: (i) the appel- 
lant claimed that he was by order dated 
22nd June, 1 960, appointed substantively 
to the post of Panchayat Inspector and 
thereafter he was unlarvfully reverted. 
Without investigating this grievance the 
High Court rejected the petition observ- 
ing that on that plea disputed questions 
of fact fell to be determined. If disputed 
questions of fact arise in a writ, petition, 
and the High Court is of the view that 
those may not appropriately be tried in 
a petition for a high prerogative writ, 
the High Court has jinisdiction to refuse 
to try those questions and to relegate 
the party applying to his normal remedy 
to obtain redress in a suit. The order of 
tlic High Court rejecting the petition on 
the ground that disputed questions of 
fact fell to be determined is plainly illegal; 
(2) that if by the fiist order dated 22nd 
June, i960, the appellant was appointed 
substantively as ' Panchayat Inspector, a 
subsequent order ' cancelling that order 
and reverting the appellant without 
enquiry was illegal. If by the order 
dated 22nd June, 1960, the appellant was 
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promoted .substantively the impugned 
order dated 24th February, 1961, was 
liable to be struck dotvn as violative of 
the guarantee of Article 3 1 1 of the Consti- 
tution. The High Court did not reach 
any conclusion on that question. The 
order dated 13th December, i960, post- 
ing the appellant as an officiating Inspec- 
tor could not deprive the appellant of 
the protection of the guarantee under 
Article 311 (2); and (3) that the appellant 
pleaded in paragraphs 23 and 24 of his 
petition and in paragraphs 24, 25 and 
26 of the affidavit in support of the 
petition, that in making the order the 
Director of Panchayat Raj was actuated 
by ill-will and malice. Tlie Single Judge 
summarily rejected the petition without 
considering these averments. The High 
Court also did not consider the plea that 
the Director of Panchayat Raj had acted 
maliciously. 

8. The letter by which the appellant 
was reverted to the post of Panchayat 
Secretary, and his name was also ordered 
to be struck off the list of those Panchayat 
Secretaries maintained for promotion to 
the post of Panchayat Inspector, had a 
two-fold significance, (i) it rendered 
some support to the plea of inala fides; 
and . (it) it lent support to the claim of 
the appellant that the order involved 
evil consequences. The High Court 
apparently allowed the letter to be 
brought on the record, . but thereafter 
declined to consider whether it prejudi- 
cially affected the appellant. The direc- 
tion that the appellant’s name be struck 
off the list of Panchayat Secretaries 
eligible for promotion to the post, of 
Panchayat Inspector involved very serious 
consequences to the appellant. Before 
such an order could be, made it' was 
obligatory upon the appropriate, authq- 
rity.to give an opportunity to the 'appel- 
lant .to explain his conduct which merited 
that punishment. Admittedly no such 
opportunity was given to the appellant. 
The order pnma fade supported both the 
branches of the argument raised on behalf 
of the appellant that it involved penal 
consequences and also that the order was 
made not due to the exigencies of the 
service, but to punish the appellant 
because the relation between the appel- 
lant and the Director of Panchayat 
Raj were strained. Refusal by the High 
Court to consider the letter after admit- 
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ting It on the record is open to serious 
objection The High Court has refused 
on grounds which were not relevant to 
consider an important piece of evidence 
m support of the case of the appellant, 
and has thereby denied the appellant a 
fair trial The order of the High Court 
suffers from serious infirmities 

9 We set aside the o*^cr of the High 
Court and of the Trial Judge and direct 
that the Trial Judge do usuc notice to 
•the respondents m the petition filed by 
the appellant and do proceed to hear and 
decide the petition filed by the appellant 

10 It may be observed that according 
to the decisions of this Court the mere 
form of the order reverting an officer to 
bis substantive post even ifhc is appointed 
temporarily oi in an officiating capacity 
to a superior post, is not decisive If 
the order is made for a collateral pur. 
pose, or if in making the order the officer 
IS actuated by malice, the order u (table 
to be set aside Again if the order 
involves a penalty, even if sn the face 
of It tht oei^T does not bear any such 
impress, the Officer prejudiced by the 
making of that order is entitled to prove 
that he has betn denied the protection of 
the guarantee under Article git of the 
Constitution, or of the protection of the 
rules govenung his appomtment An 
^oider of reversion made due Jo exigencies 
of the service in consequence of which an 
officer who was temporarily appointed or 
-appointed in an officiating vacancy may 
,not be challenged But the order passed 
maliciously or on collateral considerations 
or which involves penal consequentes, 
or denied to the civil servant the guarantee 
of the Constitution or of the rules govt m« 
,ing his emplo>iiKnt, is always open to 
challenge appropriate proceedings 
•jl The appellant will be entitled to 

hu costs in this Court and m the High 
Court Gists b-fo-e the single. Judge 
Will be costs in the petition 


THE SUPREME COURT OF INDU 
(Civil Appellate Jurisdiction ) 

Presrmt — M Hidqyalullah, C J and 
A N Ray, J 

Ohannabasappa Basappa Happali 

Appellant* 


The State of Mysore Respondent 

Deparlmental enquiry — Police officer renunn 
tng absent witkoul leaue and resorlinq to fast 
as a demonslTation against the action oj the 
ju^CTiOT officer — Appellant admitting the Joels 
— Indiscipline, tj established 

If a police officer remains absent without 
leave and also resorts to fast Us a demon 
Stratton against the action of the superior 
offi'-cr, the indiscipline is fully established 
In the departmental enquiry, the appel- 
lant, a police constable, admitted the 
facts necessary to establish the charge 
against him He did not wish to cross 
examine any witness or lead evidence 
on his own behalf He only stated that 
his acts should be adjudged on the basis 
of the documents which were m the case 
This was done and there cannot be a 
complaint that the departmental enquiry 
was either one sided or not fair He was 
properly adjudged guilty of indiscipline 
and the order of dismissal which was 
passed against him was merited 

\Pam 5 7 1 

Appeal by Special Leave from the 
Judgment and Order dated the 25th 
February, 1966 of the Mysore Hi^ Court 
m Regular Second Appeal No 84 of 
1962 I 

S S Jacali and A G Ralnaparih, 
Advocates, for Appellant , 

Mrs Shyamalc Pappu and 5 P Jpayar, 
Advtxates, for Respondent 


V M "K — - • Orders set aside , 

mailer remitted 
to the tnal Judge , 
directions given 


The Judgment of the Court was delivered 
by 

Hidt^lidlah, C J —The appellant files 
hts nppcal by Special Leave against the 
jutfement of the learned Single Judge 
of the Mysore High Court, 25th February, 
1966, by which the appeal of the State 
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Government in a civil matter was allowed 
and the order of dismissal of the appellant 
who is a fonner police constable was 
confirmed. His cross-objection was dis- 
missed, 

2 . The appellant was a police constable 
serving in the Dbanvar District. He 
joined the police force on ist August, 
1945, in the former State of Bombay. 

On the States Reorganisation, he came 
under the jurisdiction of the State of 
Mysore and it was on 26th November ,- 
1953, that he was dismissed after a depart- 
mental enquiry against him on the 
following facts. The petitioner had pro- 
ceeded on leave for a month from ist 
January, 1953. On 26th January, 1953, 
he applied for extension of leave for a 
month. A reply was received by him 
refusing leave, but only on a 1st February, 
1953. He made a second application 
for extension of leave on the same date, 
but this extension of leave ivas not granted, 
oh 26th February, 1953, he undertook 
a 7 days’ fast at a temple situated three 
miles from Dharwar and wrote letters to 
his superior officers to which we shall 
refer presently. A charge was framed 
against him under three heads ivhich 
were that he was guilty of serious mis- 
conduct and indisciplinary action in that 
he remained absent fiom duty without 
leave or permission from (3ist^) January, 
1953, that he had sent letters to his superior 
officers intimating his intention to go on 
fast with effect from 26th February, 
^he upliftment of the country 
etc,” and that he had sent copies of these 
letters to several newspapers also. The 
third charge was that he did go on fast 
on 26th February, 1953 and continued it 
till 5th March, 1953, _ at the temple 
contrary to the discipline of the police 
force. He was duly served with these 
charges and was also asked to obtain 
such copies from the record as he needed 
for his defence and to bring a friend to 
defend him if he liked. When the enquiry 
commenced, he was put a few questions 
by the enquiring officer which may be 
referred to in detail. 

Q,. (i) Have you received a copy of the 
'charge-sheet ? 

A.. Yes. 

1 

Q,'* -J2) - Have you understood the 
charges? 


A. Yes. 

Q_. (3) Do you accept the clxargcs framed 

against you ? ’ 

A, Yes. 

Q^. (4) Have you anything to say for 
breaking the discipline of the Police 
Force ? • ' 

A. “Iliad been on leave for one month. 

I applied to the Sub-Inspector for the 
extension of my leave by another ihontli. 

I thought that my leave may be extended. 
Hence I did not join duty on gist 
January, 1953. I was greatly ivorried 
by the injustice done by the police to 
the poor public and with a view to 
improve the Police Force and after, 
informing the concerned authorities, I 
went on fast. I do not want any 'hclp^ 
from anybody for d?f nding myself. I 
do not propose to cross-examine' any. 
witness that may be examined. Nor^ 
do I propose to examine any witness .on 
my side. I do not know the , Police 
Manual Rules. I submitted the pctitioii 
in the interests of the general, public.' 

I did not go on fast in my self-interest.' 

I have done so in public interest. , We' 
are living in a democratic ‘ country.- 
So whatever is in the interests. -of, tnej 
general .public carmot run counter to- 
the discipline of the Police Force. I 
pray for proper justice on the basis,, of 
my reply and the documents whirh are, 
against me. I do not desire to say any-\ 
thing more.” 

3 . It will appear from this that he did 
not want to take any more part in ‘.the 
enquiry than to have the matter adjudged’ 

^ oh the basis of his reply and tlie docu-, 
merits' 'which were against him. This 
is what he had stated in the penultimate 
sentence of his own statement and in 
the earlier part, he had unequivocally' 
admitted the facts which had been placed, 
in charge against him. His explanation; 
was two-fold, namely that he continued, 
to absent himself because he thou^t that, 
leave^ might have been extended, and^ 
secondly that his proceeding to go bnt 
fast was in the interest of democracy ahd^ 
the country as a whole and also to improve" 
the police force, ' j 

4 . The pleas of the petitioner are' quite, 
clear; in fact he admitted all the relevant- 
facts on which the decision could be giv^ 
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against itm and therefore it cannot be 
stated that the enquiry was m breach of 
any principle of natural justice At an 
enquiry facts ha\e to be proved and the 
person proceeded against must have an 
opportunity to cross-examine witnesses 
and to give his own version or explana- 
tion about the evidence on which he is 
charged and to lead his defence In this 
case, the facts were two-fold, that he had 
stayed beyond the sanctioned leave and 
that be had proceeded on a fast as a 
demonstration against the action of the 
authorities and for what he called the 
upliftment of the country etc These 
facts were undoubtedly admitted by him 
His explanation was also there and it had 
to be taken into account That explana 
tion IS obviously futile, because persons 
m the pohee force must be clear about 
extension of leave before they absent 
themselves from duty Indeed this is 
true of every one of the services, unless of 
course there are circumstances m which 
a person is imable to rejom service, as 
for example when be is desperately ill 
or IS otherwise reasonably prevented 
from attending to his duties This is 
sot the case here The petitioner took 
upon himself the decision as to whether 
leave could be extended or not and acted 
upon It He did go on a fast His 
later explanation was that he went on a 
fast for quite a diiferent reason TTic 
enquity officer had to go by the 
reasons given before him On the 
whole therefore the admission was one 
of guilty in so far as the facts on which 
the enquiry was held and the learned 
Single judge in the High Ckiurt was, in 
our opinion, right in so holding 
5 It was contended on the basis of the 
ruling reported in Rogma v Durham 
Quarter Sesstom Ex parte Virgo^, that on the 
facts admitted m the present case, a pica 
of guilty ought not to be enten'd upon the 
record and a pica of not guilty entered 
instead Under the English law, 
a plea of guilty has to be unequivo- 
cal and the Court must ask the 
person and if the plea of guilty is quali- 
fied the Court must not enter a plea of 
guilty but one of not guilty The police 
constable here was not on his trial for a 
cnminal offence It was a departmental 
enquiry, on facts of which due notice 
was given to him He admitted the 
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facts In fact his Counsel argued before 
us that he admitted the facts but not his 
guilt \Vc do not see any distinction 
between admission of facts and admis 
Sion of guilt When he admitted the 
facts, he was guilty The facts speak for 
themselves It was a clear case of 
indiscipline and nothing less If a pohee 
officer remains absent without leave and 
also resorts to fast as a demonstration 
against the action of the superior officer 
the mdiscipline is fully established The 
learned Single Judge in the High Court 
was right when he laid down that the 
plea amounted to a plea of guilty on the 
facts on which the petitioner was charged 
and we are in full agreement with the 
observations of the learned Single Judge 

6 The case really is not one of any 
merit, the plea raised before us was m 
ad n tsencordiam We were asked to take 
the view that this man was actuatvd by 
his own feeling that leave would be 
extended and furtler that his going on 
fast was not for the purpose of the adini 
nistration but foi seme othei purpose 
Even if we weie to take the admission as 
a whole with all its qualifications, we 
arc quite clear that he admitted the facts 
necessary to estabbsh the charge against 
him 

7 Thf learned Counsel for the appcllart 
further relied upon a tilling of this Court 
in jfagdisk Prasad Saxena v The State of 
Madhya Bharat {now Madhya t Pra^sK) * 
That case is absolutely distinguishable 
Theft are of coutse ceitam general 
observations about tbe importance of 
departmental enquiry and how it should 
be conducted We have here a clear 
case of a person who admitted the fact! 
and did not wiffi to cross-examine any 
witness or lead evidcrcc on bis own 
behalf He only stated that his acts 
should be adjudged on the basis of tht 
documents which were in the case This 
was done and there cannot be a complaint 
tliat the departmental enquiry was either 
onc-sJded or not fair On ^e whole 
therefore we arc satisfied that the appel- 
lant was p-operly adjudged guilty of 
indiscipline in the departmental enquiry 
and the o-der of dismissal whidi was 
passed against him was merited In view 
of the facts that we arc satisfied that the 
appellant is one of those persons who 
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thinks that other people in the world 
have to be corrected and that perhaps 
he is one who is impelled by his own 
thoughts, we think that the ends of justice 
would be served by not awarding costs 
against him. With these observations, 
we dismiss the appeal. 

V.M K. Appeal dismissed. 

THE SUPREME COURT OF INDIA. 
(Civil Appellate Jurisdiction.) 

Present. — J. C. Shah, K. S. Hedge and 
A. N. Grover, JJ. 

Additional Collector of Customs, Cal- 
cutta and another Appellants* 

V. 

M/s. Best & Co. Respondent. 

Imports and Exports {Control) Act, {XVII f of 
1947) {as amended m i960) and Sea Customs 
Act {VIII of I878), section 167 {S)— Breach 
of conditions of licence — Whether liable to be 
punished under section 5 as amended — Confisca- 
tion of goods — Whether can be ordered. 
Contravention of any condition of a 
licence granted under any order is liable 
to be punished under section 5 as amended. 
But on the terms of section 5 as amended 
the right to impose penalty for contra- 
vention of any condition of a licence may 
be exercised under the Sea Customs Act, 
1878, and not under the Imports and 
Exports (Control) Act, 1947. For breach 
of any condition of a licence, it is open to 
the authorities to direct prosecution, but 
no order confiscating goods and imposing 
penalty in lieu thereof can be made. 
The order of confiscation can only be made 
under section 167, clause 8 of the 
Sea Customs Act. The said clause 8 pro- 
vides for confiscation of the goods the 
importation or exportation of which is 
prohibited by Chap. IV of the Sea Cus- 
toms Act, 1878. 'Then otification of which 
the contravention is alleged is not imder 
section 19 of the Sea Customs Act but 
under the Imports Exports (Control) Act, 
1947. The scope of power under 
the Sea Customs is not enlarged 
by the amendment to section 5 of the 
Imports and Exports (Control) Act and 
the provisions of the Sea Customs Act, 
1878, cannot be invoked to pvmish the 
breach of a condition of licence granted 
under the Imports and Exports (Control) 
Act, 1947. {Paras. 9, 10 and n .] 

•C.A. No. 2003 of 1966, 

23rd October, 1970. 


Appeal from the Judgment and Order 
dated the i8th December, 1964 of -the 
Calcutta High Court in Appeal No. 254 
of 1963. 

Ram Panjvani and S. P. Ifayar, 
Advocates, for Appellants. 

The Judgment of the Court was delivered 

by 

Shah, J . — On 31st March, 1959, the 
Ministry of Commerce and Industry, 
Government of India, granted to the 
respondents a licence permitting them 
to import from West Germany certain 
machinery described therein of the maxi- 
mum C.I.F. value of Rs. 45,000. Condi- 
tion No. 1 of the licence provided that: 
“The * * * application is accepted 

and import licence is hereby granted 
having quantity and value as the 
limiting factors and is not valid for 
clearance if the actual value of any 
item exceeds the C.I.F. value indicated 
in the licence by more than 5 per cent.” 
The respondents submitted a - bill of 
entry dated ist July, i960, disclosing 
the C. I. F., value of the consignment 
as Rs, 45,179-92 inclusive of landing 
charges, and cleared the consignment 
after pain'ng duty assessed by the Customs 
authorities on tne real value of the goods 
as disclosed in the bill of entry. ' 

2 . On 20th June, 1961, the Customs 
authorities issued a notice requiring the 
respondents to show cause why penal 
action should not be taken against them 
under section 167 (8) of the Sea Customs 
Act, 1878, as being persons concerned in 
the unauthorised importation of the 
goods. This notice ivas amended by 
notice dated 2ist September, 1961, where- 
by the respondents rvere charged with 
having committed offences under section 
167 (8) read rvith section 3 (2) of the 
Imports and Exports (Control) Act, 

i94'7j for illegallyimporting the machinery. 
The respondents claimed that no breaUi 
of the conditions of the licence was com- 
mitted. The Additional Collector ; of 
Customs, Calcutta, by order, dated 17th 
March, 1962, directed confiscation of 

the machinery under section 167 (8) 

of the Sea Customs Act read with section 
3 {z) of the Imports and Exports (Con- 
trol) Act, 1947, and permitted the res- 
pondents to pay a fine of Rs. 20,000 in 
lieu of confiscation. A personal penalty 
of Rs. 25,000 was also imposed on the 
respondents. . ' 
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3 The respondents then ino\cd a peti- 
tion before the High CJouit of Calcutta 
tinder Article 226 of the Constitution 
praying for a writ quashing the adjudi- 
, cation order dated 17th hlarch, 1962 
A Single Judge of the Calcutta High 
Court dismissed the petition, but m 
appeal under the Letters Patent the 
High Court reversed the decision and 
issued a writ of certwan quashing the 
order dater 17th March, 1962 The 
Additional Gollertor of Customs, 
Calcutta, has appealed to this Court with 
certificate granted by the High Court 


4 The only question which falls to be 
dctrrmined is whether for breach of a 
condition of the licence penalty may be 
imposed under section 5 of the Imports 
and Exports (Control) Act, J 947 » ^“4 
with the Sea Customs Act, 1878 

5 The relevant statutory provisions 
anay first be noticed Under section 167 
of the Sea Customs Act, 1878, the offences 
mentioned m the first column of the 
Schedule are punishable to the extent 
mentioned m the third column of the 
same with reference to sudi offences 
respectively — 


Section of (his 
Act to whidi offence 
basieference 


8 Ifany e 3 od 3 theiicportatiOQ or 18&19 
expottation of whi^ is for the 
time being prohibited or restrict 
edby or under Chapter IV of 
this Act be incited into or 
exported from iQdu contrary to 
suehpTobihkUoaors^trKtioQ 01 
• « • 


Such goods shall be liable to be con 
fi seated and any person conoerned 
m any such offence shall be liable to 
a penaltyoot cvcc^ing three tunes 
the value of the goods or not 
exceeding one thousand rupees 


Chapter IV of the Sea Customs Act, 
J678, contains three sections, sections t8, 
ig and ig^ By section 18 an absolute 
prohibition is imposed in respect of 
unportation of goiMS by land or by sea 
specified, therein Section. 19 provides 
ttat the Central Govemmtnt may from 
time to time, by notification in the Official 
Gazette prohibit or restrict the bringing 
or tahing by sea or by land goods of any 
specified description into or out of India 
across any customs frontier as defined by 
the Central Government 

6 The Central Legislature enacted the 
Imports and I xports (Control) Act, 
1^7, with the cbj*ct of authonsisg pro- 
hibition and control on imports and 
exports By section 3 of that Act it was 
provided 

**(>) The Central Government may, 
by cwder> published m the Official 
Gazette, make provisions for prohi- 
biting, restnetmg or otherwise cwi- 
troilmg m all cases or in specified classes 
of cases, and subject to such exceptions 
if any, as may be made by or under 
the order*— > 

(0) tbe import, export, carriage coast- 
wise m shipment as ships stoics of 

goods of any specified description,^ - 


(A) the bringing into any port or place 
m India or g^s of any specified 
desaiption intended to be taken out of 
India without being removed from the 
ship or conveyance m whidi they are 
being earned 

(2) All goods to which any order under 
sub-scction (i) applies shall be deemed 
to be goods of which the import or 
export has been prohibited under 
section 19 of the Sea Customs Act, 1878, 
and all the provisions of that Act 
shall have effect accordingly, except 
that section 183 thereofshall have effect 
as if for the word “shall” therein the 
word * may” were substituted 

( 3 ) . . 

7 Section 5 of the Imports and Exjiorts 

(Control) Act, iQiT, as originally enacted, 

provided 

* If any person contravenes any order 
made or deemed to have been made 
under this Act, be shall, without 
prqudice to any ccnfiscation or penalty 
to which he may be liable under the 
provaions of the Sea Customs Act, 
(C78, as apphed by subjection (2) 
of sertion 3, be pumdiable with impn- 
sonment for a term which may extend 
to cue year, or with fine, or with both.” 
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8 . In exercise of the power conferred by 
sections 3 and 4-A of the Imports and 
Exports (Control) Act, 1947, the Central 
Government issued the Imports (Control) 
Order, 1955. Clause 3 of the Imports 
(Control) Order prevented importation 
of any goods of the description specified 
in Schedule I except under, and in accord- 
ance with, a licence or a customs clea- 
rance permit granted by the Central 
,Government or by any officer specified 
in Schedule II. By sub-clause (2) of 
clause 3 it was provided that if in any 
case, it was foimd that the goods imported 
under a licence did not conform to the 
description given in the licence or were 
shipped prior to the date, of issue of the 
licence under which they were claimed 
to have been imported, then, without 
prejudice to any action that may be 
taken against the licensee under the 
Sea Customs Act, 1878, in respect of the 
said importation the licence may be 
treated as having been utilised for import- 
ing the said goods. By clause 5 certain 
conditions could be imposed by the 
Licensing Authority issuing a licence. 

9 . It may be recalled that one of the 
conditions of the licence issued to the 
respondents rvas that the value of any 
item shall not exceed the G.I.F. value 
indicated in the Jicence by mors than 
5 per cent. It was the case of the 
Customs authorities that the real value of 
the machinery imported exceeded the 
declared value, and on that accormt the 
respondents had infringed the conditions 
of the licence. In East India Commercial 
Company Ltd., Calcutta' and another v. 
The Collector of Customs, Calcutta^, this 
Court held that section 167, clause. 8 of 
the Sea Customs Act, 1878, read with 
section 3 (2) of the Imports and Exports 
(Control) Act, 1947, authorised the 
imposition' of penalty, if goods were 
imported in contravention of any order 
Under the Imports and Exports (Control) 
Act, 1947, but 'the section did not, 
expressly or by implication, authorise 
confiscation of goods imported' under a 
■valid licence on the ground that a condi- 
tion of the licence not imposed by the 
order was infringed. This ' view vvas 
reiterated by this Court in Boothalinga 


M/s. BEST & CO. {Shedt, J.). 


Agencies v, T. C. Poriaswami Jfadar'^. 
These cases were decided on the inter- 
pretation of section 5 of the Imports and 
Exports (Control) Act, 1947, as it stood 
before it was amended by Act IV of i960. 
By the Imports and Exports (Control) 
Amendment Act IV of i960, in section 5, 
after the words “any order made or 
deemed to have been made under this 
Act,” the words “or any condition of 
a licence granted under any such order” 
were inserted. Contravention of any 
condition of a licence granted imder any 
order was therefoie liable to be punished 
under section 5 as amended. 


10 . In the present case the Customs 
authorities did not direct prosecution for 
contravention of any condition of a 
licence: they directed confiscation of the 
machinery and imposed penalty in lieu 
thereof. But on the terms of section 5 
as amended, the right to impose pena]ty| 
for contravention of anv condition of a 
licence may be exeicised under the Sch 
Customs Act, 1878 and not under the] 
Imports and Exports (Control) Act, 1947. 
For breach of any condition of a licence, 
it is open to the authorities to directj 
prosecution, but no order confiscating' 
goods and imposing penalty in lieu 
thereof could be- made. The order of 
confiscation could only be made under 
section 167, clause 8 of the Sea Customs 
Act, 1878 : in terms, clause 8 of section 
167 provides for confiscation of the goods 
importation or exportation of ■which is 
for the time being prohibited or restricted 
by or imder Chapter IV of the Sea 
Customs Act, 1878. The notification of; 
whicli the contravention is said to have 
been made, is not issued under section 19 
of the Sea Customs Act, but under the, 
-Imports and Exports (Control) Act, I 947 -I 
It has not been urged before us, and 
rightly, that penalty or confiscation is 
incurred under the provisions of the 
Customs, Act, 1878, for breach of the 
conditions of the licence. 

11 In our judgment, the High Court 
rvas right in holding that the scope of 
power under the Sea Customs Act ivus 
not enlarged by the amendment to ^ction 5 
of the Imports and Exports (Control) 
Act, and there is nothin g in the amended 

. Maas\ 1 65 : ( 1969 ) 2 S.C.J. 31 : 

nl 69 )^ 2 ^XJ 15 V( 19 i 9 ) 2 An.W.R. 

[scl 1969 S.C. 110. 


1- • (1963) 3 S.C.R. 338. 

SOJ«-53 
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section 5 of the Imports and ExpOTt* 
(Control) Act which warrants the view 
that the provisions of the Sea Customs 
Act, 1878, may be invoked to punish the 
breach of a condition of a licence granted 
under the Imports and Exports (Control) 
Act, 1947 

12 The appeal fails and is dismissed 
There will be no order as to costa 

S V J Appeal allowed 

THE SUPREME COURT OF INDIA 
(Civil Appellate Jurisdiction ) 

Present — J C Shah, K S Hegde end 
A A' Groter JJ 

The Megna Mills Co , Lid Appetlani* 

V 

Asholca Marketing Ltd RespmJeni 

FcniardConlra£ts{ResulaUijn) Act (LXXIV 
of 1952) Hand li—Eait India end 

Hessian Exchange Ltd— Bje Lais i (b), 15 
and iT — Bjehw (1) (b) uhether 

mendatoTj — Ffect of non-cmptianee 

B>e law I ( 4 ) of Chapter V is mandatory 
when read with laws 15 and 17 
Condition 2 cannot be regarded as m 
consequential because it must be $tipu> 
lated how man) working daj'S notice 
has to be gnen by the bu)ers to place 
goods alongside “export vessel in the 
Port of Calcutta* Literal compliance 
with the prescribed Form may not be 
essential but if the contract docs not con- 
tain all the terms and conditions set out in 
the form the contract will be void under 
the provisions [Paras T andB'\ 

Appeal by Special Leave from the Judg- 
ments and Orders dated the qth Apnl, 
1966 of the Calcutta High Court m 
Matte s ISos 26 and 27 of 1966 
AJi Sen Senior Advocate (0 P Khailan 
and DJI Gupta Advocates, with him), 
for Appellant (In C A ^o 2012 of 1966) 

0 P Khatlan and D Ji Gupta, Advocates, 
for Appellant (In C A No 2013 of 1966) 
ST Desai Semor Advocate (H K Pm 
zndKK Jam Advocates, with him), for 
Respondent (In C A No 2012-0! i^) 

• C. Aj^Nos 2012 and 2013 of 1966 1 

6ih November, 1970 


H K Pun and KK Jam, Advocates for 
Respondent (In C A No 2013 of 1966) 

Thejut^ment of the Court was delivered 
by 

Grover, f — These two appeals by Special 
Leave are from a judgment of the Calcutta 
High Court holding that the disputes 
between the parties could not be referred 
to arbitration 

2 It is necessary to state the facts only 
in Civil Appeal fs*o 2012 of 1966 The 
appellant was and still is a member of 
tbc East India Jute and Hessian Exchange 
Limited, hereinafter called the 

Exchange”, which is the only associa- 
tion reaigniscd imder the J revisions of 
the Forward Contracts (Regulation) Act, 
1952, hereinafter called the “ Act” The 
respondent 1$ not a member of the said 
association On 21st December, 1962,3 
transaction was entered into between the 
parties by means of a letter written by the 
respondent to the appellant This letter 
was in the following terms 
“We have tcpday bought from you 
the following gex^ 

Description Jute carpet backing 

cloth bound on cardboard cores 
wide 

Weight 9 ox on 36" 

Warp Ends Per Inch 15 
Heft Ends Ter Inch 13 
Od eonienls Upto 2 per cent 
Quantify 5 000 rolls each roll hav- 
ing continuous length of 300 yar^ 
approximately 
RaU Rs 4,000 per ton 
DeUoeij 500 rolls monthly , March, 
1963 to December, 1963 
All other terms and conditions of the 
East India and Hessian Exchange 
standard contract will be applicable to 
thu contract Please sign your accept 
anoe on the duplicate copy of this letter ” 

3 The appellant from time to time 
delivered certain rolls of jute carpet 
Backing cloth under the aforesaid con 
tract, the pnee of which was paid by the 
respondent As regards the balance 
number of rolls dehverablc under the 
contract the appellant purchased back 
and the respondent resold the balance 
quantities of goods by a contract dated 



419 


D5 ' MEGNA MILLS CO., LTD, V. ASHOKA MARKETING LTD. (GroVer, J.). 


gth December, 1963, which transaction 
was embodied in a letter of the appellant 
to the respondent dated gth December, 
1963, and which was countersigned by 
the respondent. According to the appel- 
lant it was agreed or understood between 
the parties that deliveries xmder the two 
contracts of 21st December, 1962 and 
gth December, 1963, would be set-off 
against each other. As regards 1,000 
rolls deliverable for the months of August 
and September, 1963, under the contract 
^ted 2ist December, 1962, the appellant 
is stated to have received from the respon- 
dent difference in the price of goods but 
in respect of the balance of 1500 rolls the 
respondent did not pay the difference. 
The appellant demanded the difference 
payable by the respondent rmder the 
said contracts. Disputes and differences 
having arisen between the parties in the 
matter the appellant referred its claim to 
the arbitration of Bengal Chamber of 
Commerce and Industry. This was 
purported to have been done on tlie foot- 
ing that the contracts provided that all 
terms and conditions thereof would be 
governed by the bye-laws of the Exchange 
for trading in ti'ansferaole specific delivery 
contracts. Tire standard contract forms 
and the rules and bye-laws of the Ex- 
change, inter aha, provided for arbitration of 
the Bengal Chamber of Comme.ce and 
Iridustry, When the Chamber proceeded 
wth the arbitration pursuant -to the 
reference the respondent filed a petition 
^fore the Calcutta High Court on 19th 
Eebnrary, 1966, under section 33 of the 
Indian Arbitration Act, 1940. It was 
prayed drat the extent and validity of 
the arbitration agreement contained in 
^e contracts be determined and it be 
declared that there was no valid arbitra- 
tion agreement between the parties 'in 
respect ofthe contracts dated 2ist Decern 
1962 and gth December, 1963. The 
main point raised in the respondent’s 
petition was that the contracts were not 
T with the provisions of the 

Act or the bye-laws of the Exchange and 
were not in the forms prescribed and were, 
therefore, void and illegal. This petition 
Ws heard by A.N. Sen, J., who allowed 
the petition and held that the contracts 
jrere illegal and there was no valid arbi- 
tration agreement between the parties. 

4 . ’^e Act provides for regulation of 
certain matters relating to forward con- 


tracts, the prohibition of options in goods 
and for matters connected therwith includ- 
ing the setting up of a Forward Markets 
Commission, recognition of association 
for the purpose of the Act,' for issuing 
notifications for regulating or prohibiting 
forward contracts and option in goods etc. 
Section 1 1 empowers a recognised associa- 
tion to make bye-laws for the regulation 
and control of forward contracts subject 
to previous approval of the Central 
Government. Sub-section (3) of section 
II is as follows : — 


(3) “The bye-laws under this section 
may — 

(a) specify the bye-laws the contraven- 
tion of any of which shall make a con- 
tract enteied into otherwise than in 
accordance with the bye-laws void 
under sub-section (2) of section 15; 


(aa) specify the bye-laws the con- 
travention of any of which shall make a 
forward contract entered into otherwise 
than in accordance with the bye-laws 
illegal under sub-section (3- A) of section 

15- 

(b) ” 

under section 15 (i) the Cential Govern- 
iiicnt 3113-y by notificsitioii dccl&ic tlic 
circumstances in which the forAvard con- 
tracts in notified goods would be void 
and illegal. Sub-section (2) of section 15 
provides that any forward contract in 
goods entered into in pursuance of sub- 
section (i) which is in contravention of 
any of the bye-laws specified m tliis behalf 
under clause {a) of sub-section (3) of 
section n shall be void. Sub-section 
fq-A) makes any forward contract in 
Mods entered into in pursuance of sub- 
action CO 'vhich at the 
contract is in contravention of any of the 
bve-laws specified in this behalf under 
clause (aa) of sub-section (3) of section ii 
illegal, 

S Bv means of a notification dated 29th 
Marci 1958, the Central Government 
declared as follows: — 

“ In exercise of the powers conferred by 
sub-section (i) of section 15 of the 
Forward Contracts (Rcgulatio^ Act, 

1052 (LXXIV of 1952). 

Government hereby declares that the 
s^d^ection shall apply to Jute 
(hessian cloth made of jute or bags of 
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such h«ssuin cloth and saclang cloth) 
in the City of Calcutta ” 

Pursuant to the p-ovisions of section ii 
of the Act the Eschange made bye'Uvra 
for tiadmg in transferable specific delivery 
contracts in. jute goods These b>'«*lasvs 
and the form, of the contract prescribed 
arc contained m Working Manual Volume 
III Chapter V of the Bi*e lais-s contains 
the general trading prcrnaions Accord- 
ing to byelaw (i) C*) all transferable 
specific deliiery contracts shall be m 
ivnting in the prescribed forms (Appendix 
If for jute goods and Appendix IV for 
raiv jute) Clause (g) of the aforesaid 
bye law ) laid doivn that all transferable 
specific deli\ery contracts shall be subject 
to the provisions of the Bjt laws Bj'c- 
biws 15 and 17 may be reproduced 

15 member shall enter into a 

transferable specific dcliscry contract 
iri raw jute aod/or jute goods othcrvnse 
than on the terrai and conditions pre- 
scribed under these bjc-laws 
17 Any transferable specific delivery 
contract entered into m raw jute and/or 
jute goods which at the date of the con 
tract IS in contratention of the provi- 
sionsofanyofthebje laws I (e), 13 14, 
15 and 16 of Chapter V sluU bt illegal 
utidcrtheprovisionsofsection 15 (3-^ 
of the Torward Contracts (Regulation) 
Act, 195a ' 

6 The mam control ersy has entered 
on the question whether the contracts 
outofwhidi the disputes arojc we*e tndie 
form set out m Appendix II in the Work- 
ing Manual It was maintamed by the 
appellant that although the contracts 
out of which the disputes arose did not 
strictly confoim to the pwscrlbed Form 
but they were substanti^y m the mow- 
tems as were contauied intheForm As 

only substantial compliance was necessary 
the appellant could not be denied the 
benefit of bje laws contained in Chapter 
X of the ^Vo^klng Manual relating to 
arbitration Bye law i of that Chapter 
provides that arbitration of any claims and 

disputes whether admitted or not ansing 
out of ot m relation to all transferable 
specific debt cry coatrarts in raw jute 
andfor jute go^ beniecn members or 
beftveen members and non members »tnd»T 
thcprovisionsorthebye laivsshallbc refer- 
redtothe Tnbtinal of Arbitration ei t her 


of ^ Ecngpil Chamber of Commerce 
gnd Industry or the Indian Chamber of 
Commerce, Calcutta, as is agreed m the 
contract m accordance wth the rules 
framed the said Chamber for the 
purpose of arbitration by Jts tribunal 
from time to tune provided whew 
m a transferable specific dclrreiy 
contract the name of the Tribunal of 
Arbitration of cither of the aforesaid two 
Chmnbers is omitted, such reference shall 
be made to the Tribunal of Arbitration 
of the Bengal Chamber of Gonnnercc 
and Industry The case of the respon 
dent, hmvcvcr, was that the contracts 
svere not in the Form conumed inAppcnda 
II m the Worlong Manual which was the 
p-escribed Form under the b>f laws and 
theielbre the bje Iau> rnejudug the one 
relating to arbitration in Chapter X 
could not be made applicable for tl-e put 
pose of referring the disputes to the Tribu- 
nal of Arbitration Svhich, in the present 
cast, was the Bengal Chamber of Coo 
metce and Industry, Calcutta The High 
Court came to the conclusion that the con 
tracts in question violated bye laws 1 (b) 
and 15 m Chapter V of the \Vorkmg 
Manual The contravention of these 
byelaws rendered the contracts tlle^ 
under the provi ions of bye law 17 of me 
same Chapter The learned Judge 
noticed in paiticular the absence of anv 
term m the contracts similar to tlau./e {«) 
in the prescribed Form in Appendis 11 
which xs as follows 
“Buyers to gjv*e clear worting 

days notice to place goods alongside *' 
Now in the contracts no such tam 
appeared that the buvers v%-ould give 
clear notice to place goods along*ide, of 
the number of working days specified 
It has been contended before us on behalf 
of the appellai t that the mere ab«cncc 
of this condition or tom in the contrarts 
was not suffici-nt to take them outside 
the piescribed form which had only to be 
substantially complied with and it was 
not necessary that blan^ m each and 
«\«ry condition mthe Form should have 
I^Q filled up It has further been urged 
tot bye-law i (b) of Chapter V could not 
^ regarded as mandatory icquinng tte 
octaib in the Form m Appenda II to be 
completed in all cases Even with refo- 
to rondjtjon (2} in the prescrib’d 
form It has been submitted that If die 
number of days waj not specified a reason- 
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able time should have been read into 
that ccndition. In other words ' . the 
bujers were to give notice to place goods 
alongside within a reasonable time, 

J. In dur opinion, the High Court was 
right in holding that the contracts in 
question were not in the prescribed Form 
and thus they did not comply with the 
requirement of bye-law i (b) of Chapter V. 
There can be no manner of doubt that 
that bye-law is mandatory when read with 
jbye-laws 15 and 17. It must be remem- 
bCTed that unde bye-law 15 no member 
shall enter into any transferable specific 
delivery contract otherwise than on terms 
and conditions prescribed under the bye- 
laws and under bye-law 17 if there is a 
contravention, inter alia, of bye-law 15 the 
contract shall be rendered illegal by virtue 
of the provisions contained in section 15 
(3-A) of the Act. Section ir (3) faa) 
specifically empowers the Exchange to 
make bye-laws the contravention of any 
of which shall make a forward contract 
entered into otherwise than in accordance 
rvith such bye-laws illegal. If, therefore, 
the contracts in question did not comply 
with the requirement of bye-law 1 (b) 
of Chapter V they would be rendered 
illegal and void. 

8. It is true that in the letters evidencing 
the contracts it was mentioned “all 
other, terms and conditions of the East 
India and Hessian Exchange standard 
contract wrll be applicable”, which may 
be taken to import conditions i to 7 given 
in the penultimate column of the pres- 
cribed Form. There would still be non- 
compliance with condition No. 2 repro- 
duced before. Even if it was not neces- 
, sary to use the same language the number 
of clear working days had to be specified 
, which was. not done in the contracts in 
dispute. Condition No. 2 cannot be 
regarded as inconsequential because .it 
; must be stipulated how many working 
days notice has to be given by the buyers 
to place goods alongside “ export vessel 
in the Port of Calcutta”. Literal com- 
pliance with the prescribed Form may 
not be essential but if the contract dop 
not contain all the terms and conditions 
set out in the Form the contract will be 
void under the provisions set out before; 
(See the ratio of the d“cision in Radha- 
kisson Gopikisson V. Balmukand Ramchandra?-. 


, 1. (1933) LR. 60 LA. 63 : 64 M.L. 1.222:141 
I.C. 828 : A.I.R. 1933 P.C. 55. ' 


9 . For the reasons given above the 
appeals must fail and they are dismissed 
with costs. One hearing fee.' 

S.V.J. Appeals dismissed. 

THE SUPREME COURT OF INDIA. 

(Civil Appellate Jutisdiction.) 

Present. — J. C. Shah, K, S. Hegde and 
A. JV. Grover, JJ. 

Sunil Kumar Roy Appellant* 


V. 


M/s. Bhowra Kantanee Collieries 
Ltd. and others Respondents. 

Indian Registration Act {XVI of 1908), section 
17 — Registered lease deed — Agreement to vary 
rent — Registration, whether, essential. 

It is well settled that a document which 
varies the essential terms of the existing 
registered lease, such as the amount of 
rent, must be registered. The consistent 
view that h'as been taken is that regis- 
tration of an agreement is- necessary which 
reduces the rent of an existing registered 
lease. \Para. 3.] 


Appeal from the Judgment and Decree- 
dated the 9th October, 1964 of the Patna 
High Court in Appeal from Original 
Decree No. 459 of 1959* 


? Sen, Senior Advocate (Sukumar Ghose, 

Advocate, with him}, for Appellant, 

W. C. Chagla, Senior Advocate {S. C. 
3anerjee and A. K. Nag, Advocates, with 
lim), for Respondents Nos. i and Q, 
rhe Judgment of the Court was delivered 

>y - ■ ' 

Irover, 7.— This is an appeal by certificate 
rom a judgment of the Patna High Court, 
rhe facts may be shortly stated. By a 
■egistered indmture of lease dated i8th 
December, 1900, the Eastern CoaI_ Go. 
Ltd. was granted a lease by thc Zamindar 
>f jharia of certain land m nia^ 
Gomkhanti in P^rgana /Piana The 
Eastern Goal Go. erected buildings for 
^nufacture of coke and also constructed 
office and the quarters for the staff and 
labourers. On 17th May 1946, the 
Eastern Coal Co- sold the machineries on 

-*C.A. No. 2428 December, 1970. 
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the demised land to the appellant and 
also granted a lease of the land on which 
the buildings stood to him One of the 
terms of the lease was that royalty would 
be paid by the appellant at the rate of 
Re I per ton on despatches of coke 
The rate was subject to being revised 
from time to tim" by mutual arrangement 
between the parties “as may be justified 
by market condition ” Accoidmg to 
the appellant the Eastern Coal Company 
farn<» to an arrangement in 1950 with 
him by which royalty on breeze coke was 
to be paid at the rate of 2 As per ton 
In December, 1951, another arrangement 
was arrived at by which royalty on hard 
coke was to be paid at the reduced rate of 
8 As per ton instead of Re i per ton 
stipulated in the lease dated 17th May, 
1946 This arrangement was to be given 
effect to from 19th July, 1952 On 
5th January, 1955, the Astern Coal 
Company mfonned the appellant that 
the colliery had been sold to the Bhowra 
Kankanee Gollienes Ltd respondent No 
I, the sale being effective from 1st 
January, 1955, Respondent No t 
claimed royalty on all despatches of 
coke including breeze coke at the rate of 
Re 1 per ton The appellant took 
the position that by mutual agreement 
Eastern Goal Company had agreed to 
the royalty being payable on hard coke 
at the rate of 8 As per ton and on breeze 
coke at 2 As per ton The''appeIIant 
paid to respondent No i the amount 
calculated according to the above rates 

2 On 31st January, 1956, respondent 
No 1 instituted a suit against the appel 
flant claiming a sum of Rs 23,28743 
on account of royalty on all lands of 
coke despatched during the period 
Jarraary, 1935, to November, 1955 at ^ 
rate of Re 1 per ton The company 
further claimed damag's at 6% per 
annum amountmg to Rs 1,212-11-9 
The appellant contested the suit, his 
mam plea being that by virtue of the 
arrangement arrived at with the Eastern 
Coal Company in accordance with the 
terms of the lease dated 17th hlay, 
1946, th- royalty was payable at the rate 
of Re I per ton for Imd coke and a As 
per ton for breeze coke TTie truil Court 
accepted the pica of the appell^t about 
reduction of the rates of roj^ty in terms 
of the arrangement arrived at with the 
Eastern Coal Company It was further 
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held that the document Exhibit A 4 m 
which this agreement or arrangement 
was incorporated did not require regis- 
tration compulsorily and was admissible 
in evidence The suit was dismissed 
Respondent No i preferred an appeal to 
the High Court Although the point 
with regard to the admissibility of Exhibit 
A 4 for lack of registration was raised 
before the High Court it did not give any 
decision on it The judgment of the 
High Court rested on the findmg that 
the appellant had failed to pidve that 
the reduction m the late of rovalty bad 
been given effect to from July, 1952 

3 Mr B Sen for the appellant sought 
to raise the question about the admis- 
sibility of Exhibit A 4 for want of regis- 
tration In the first place this contention 
cannot be entertained so long as the find 
mg of the High Court on the only point 
which %vas canvassed before it about 
the reduction of the rate of royalty is not 
set aside The High Court had held 
after an cxammation of the evidence 
that It had not been proved that there 
was any change in the market condition 
in July or in December, 1953, to call for 
a reductioa in the rate of royalty or that 
there was any mutual arrangement or 
agreement between the lessor or the 
lessee for such a 1 eduction which was to 
become effective from July 1952 No 
attempt was made by Mr Sen to persuade 
us to reverse this conclusion Even on 
the assumption that a mutual anange- 
ment or agreement as evidenced by 
Exhibit A 4 was arrived at between the 
appellant and the Eastern Goal Co Ltd-, 
we arc unable to agree that any reduction 
in the rate of ro^ty could have been 
effected by means of Exhibit A-4 which 
liad not registered under the pro- 
visions of the Indian R-gistration Act 
It IS well settled by now that a document 
which vanes the essential terms of the 
existing registered lease, such as the 
amount of rent must be regutered , See 
Durga Prasad Stngh v Rajendra Ifaratn 
Bagcki*t which vvas approved by the FuU 
Bench m Laht Mohan Ghosh v Gebal Chuck 
Coat Company Ltd * The decision of the 
Madras High Court in OBai Gotmdan v 
iiamattnga^^^ar^^ taking a contrary view 


I '(1910)LL.R 37 CaL 293 
I 2 11912) I.L.R 39 ciL 2S4 

’ <1899) LL.R, 22 Mad. 217 8 MLJ 256 
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has not been followed by the High Courts 
in India and the consistent view that has 
jbeen taken is that registration of an agiee- 
ment is necessary which reduces the rent 
of an existing registered lease. See Mulla 
on Indian Registiation Act, 7th Edition 
pages 75-76. 

I 4 .‘ The other contentions faintly raised 
I ^fore us arising out of issue No. 3 and 
that Exhibit A-4 had been acted upon 
do not survive in view of the conclusions 
arrived at by the High Court and the vi^v 
that we have taken about the admissibility 
of the aforesaid document. The Civil 
Miscellaneous Petitions which were filed 
in this Court shall stand dismissed as, 
in our opinion, no ground has been made 
out for admitting additional evidence or 
for impleading the Oriental Coal Co., 
Ltd., as a party respondent here. 

S. The appeal fails and it is dismissed 
with costs. 

S.V.J. " Appeal disn.issed. 

THE SUPREME COURT OF li^lA. 

(Civil Appellate Jurisdiction .) 

Present: — J, C. Shah, G. K. Milter, K. S. 
Hegde, A. JV. Grover and A. M. Roy, JJ- ' 

The State of Bihar and another 

, ... Appellants* 

V. 

Tata Engineering and Iiocomotive Co., 

Ltd. ... Respondent. 

Constitution of India {1950), Article 28G (2) 

{Prior to amendment) and Bihar Sales-tax Act, 
^947 — Sales in the course of inter-State ^ trade 
or commerce — When amount to — Ingredients. 

Sales will be considered as sales in the 
course of export or import or sales in the 
course of inter-State trade and com- 

merce under the following circumstances : 

(1) when goods which are in export or 
import stream are sold ; 

(2) when the contract of sale or law under 
which goods are sold' require those goods 
to be exported or imported to a foieign 
country or from a foreign country as the 
case may be or are required to be trans- 

*C.A.No. 2402 of 1966. 21th November, 1970. 


ported to a State other than the State in 
which the delivery of goods takes place ; 
and 


{3) where as a necessary incidence of the 
contract of sale of goods sold are required 
to be exported or imported or transported 
out of the State in which the delivery of 
goods takes place. 

Where under the teims of a contract of 
sale the buyer is required to remove the 
goods from the State in which he purchased 
those goods to another State and when the 
goods are so removed, the sale in question 
must be considered as a sale in the course 
of inter-State trade or commerce. This 
is a ^vell-establisbed position in law. 

[Paras. 14 and 16 ] 

On facts held, that the sales in question 
must be held to be sales in the course of 
inter-State trade or commerce. 

[Paras. 13 and 17.J 


Coffee Board, Bangalore v. Joint Commercial 
fax Officer, Madras. 25 S.T.G. 528 
[S.C.), explained. 

Appeal by Special Leave from the Judg- 
ment and Order, dated the 4th May, 
iq66 of the Patna High Court m Misc. 
Judicial Case No. 284 of 1962. 

A K. Sen, Senior Advocate [V. P. Singh, 
Advocate, with him), for Appellants. 

if S. Palkkivala, Senior Advocate {S. B. 
Mehta and B. Datta, Advocates, and 
Mis. 3. Dadachanji & Co., Advocates, 
with him), for Respondent. 

The Judgment of the Court was delivered 

^Hepde 7.— This is an appeal by Special 

of Revenue were: 

With regard to sales which 
^ V nlace in the wriod from ist of 
' to the 6th September, 1955. 

J ^®?he asscssee is entitled, upon 
'I r!rT. foundby the Board of Revenue 
^Jlth re^^rd to these categories of sales, 
'm exStion from liability under he 
to cxe V , because of the 

(,) W or-e 
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Constitution as it stood at the relevant 
date read with the Explanation to that 
article 

(2) With regard to the sales uhtch took 
place ir the period from 7th September, 
1955 to 3i5t March, 1956, whether the 
assessec is entitled upon the facts 
found by the Board of Revenue with 
’ regard to these categories of sales, to 
exemption from liability under the 
Bihar Sales tax Act on the ground that 
the sales took place in the course of 
inter State trade or commerce under 
Article 286 (2) of the Constitution 
as It stood at th** relevant period 

2 The High Court answered the first 
question in the negative and against the 
assessee It answered the second ques< 
tion in the affirmative and in favour of 
the assessee The assessee has not come 
up in appeal This appeal has been 
brought by the State of Bihar contesting 
the correctness of the opinion given by Iho 
High Court on the second of the two ques 
tions referred to earlier 

3 The assessee is a Public Limited Co , 
incorporated under the Indian Companies 
Act, 1913 It carries on business of 
manufacturing and sc lling inter aha trucb 
and bus chassu and spare parts thereof 
to their appointed dealers, State Trans* 
port Oiganizations and individual buyers 
throughout India The registered office 
of the assessee is at Bombay but its factory 
where manufacturing process is being 
carried on 1$ at Jamshedpur m Bihar, 
The assessee has appointed several dealers 
all over India for the sale of its trucks, 
bus chassis and spare parts Those dealers 
are appointed under agreements entered 
into b^veen them and the assessee Ihe 
turnover m dispute, reiates to the safe 
made by the assessee to its dealers of 
tru<^, bus chassis and spare parts for 
being sold m the territories assigned to 
them imder the dealership agreements 
The agreements between the assessee 
and Its dealers appear to be similar 
Under the agreehients, each dealer is 
assigned a territory in which alone he 
can sell the trucks bus chassis and other 
spare parts purchased by him from the 
asscssee-company He 1$ forbidden frenn 
selling any one of those articles to any 
purchaser outside his territory As per 
the agreements, dealers will have to place 
their indents, pay the price of the goods 


to be purchased and obtain delivery 
orders from the Bombay office of the 
assessee In pursuance of those delivery 
orders, trucks, bus chassis and other spare 
parts were delivered in Bihar to be t^cn 
over to the territories assigned to them 
Under the contracts of sale, the dealers 
were required to remove the trucks, bus 
chassis and the spare parts delivered to 
them m the State of Bihar to places out 
side Bihar These arc facts found by the 
Board of Revenue and affirmed by the 
High Court On the basis of these facts, 
we have to decide whether the sales with 
which we are concerned in this appeal 
are sales that took place in the course of 
inter State trade and commerce as con 
templatcd by Article 286 (2) of the Con 
stitutioii as It stood at the relevant time 
In other words the question for decision is 
whether the sales in qu stion were sales 
for the purpose of inter-State trade or 
commerce or whether they were sales in 
the course of inter State trade or com 
merce As seen earlier, the High Court 
has held that those sales took place in the 
course of jnter-State trade or commerce 
4 The expression “m the course of" 
appearing m Article 286 (i) (b) came 
up for consideration in Stale ^ Travan 
eore^Cochtn end others v 77 ie Bombay Co , 
Ltd * Therem this Court held that 
whatever else may or may not fall withiii 
Article 286 (i) (6) of the Constitution, 
sales and purchases which themselves 
occasion the export or import of the 
goods ns the case may be out of oF into, 
the territory of India come within the 
exemption In that case this Court 
further observid that a sale by export 
mvolves a series of integrated activities 
commencing from the agreement of sale 
wtb a dewega buj'aroBd eadisg wib tbe 
delivery of the goods to a common carrier 
for transport out of the country by land 
or sea Such a sale cannot be dissociated 
from the esqxirt without which it cannot 
be efTcctuated and the sale and the resul- 
tant export form parts of a single trans 
action Of these two integrated acti- 
vities which together constitute an export 
sale, whichever first occurs can well be 
regarded as taking place m the course of 
the other Even in cases where the pro- 
perty m the goods passed to the foreign 
buyers and the »ales were thus completed. 


U953) 1 MLJ I *(1952) 


(I952)SCR 1112 
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ivithin the State before the goods com- 
menced their journey from the State 
the sales must be regarded as having 
taken place in the course of the export 

Article 286 

(i) (0). The same exposition of the law 
IS true of clause fa) of Article 286 as it 
stood prior to its amendment on nth 
September, 1956. 

decision in which Article 
286 (i) {a), I (b) and (2) came to be 
wnsidered by this Court is State of 
Jr^ancm Cochin and others v. Shanmugha 
J^as Cashew Mut Factory and others^. 
Therein this Couit observed that the 
word course etymologically denotes 
movement from one point to another and 
Uie expression "in the , course of” in 

only implies a 
period of time during which the movement 
IS in progress but postulates also a con- 
nected relation. Consequently, a sale 

2 of the country 

snouid be undeistood in the context of 

^ W as meaning a sale, 

Pmee not only during the activities 
of exportation of the 
goods out of the country, but also as part 
1 connected with such activities. But 
goods for the purpose of 
^ ^ot preparatory to their 
^ot done in the course 
01 the export of the goods. 

Immunity Company Ltd. v. 

^ Bihar and others^, Venkata- 
hp 2 J"’ observed that a sale could 

sale m the course of irter-State trade 
concur: (i) a sale 
p ^ transpo-t of those goods 
. one State to another under the 
contract of sale. 

Th^^4 Karasimham and son v. 

liplrl tif ^ ^ Orissa and others^, this Court 
mitrEp ™ order that a sale or purchase 
th^p ^ inter-State, it is essential that 
•onp ® transport of goods from 

a e to anothei under the contract of 
insidp'^*^ purchase. A purchase made 
outside the State 
•of infpr^eff ^ ^ ^o be in the course 
— ~btate arid the imp osition of tax 

2 M.L.J. 123 : 

’!■ ©i sin™ 
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thereon IS not repugnant to Article 286 
(2; 01 the Constitution. 

8. In Tata Iron & Steel Co. Ltd. v. 
S.R Sarkar and others^, this Court held 
^at withm clause (6) of section 3 of the 
Central Saks Tax Act, 1956, are included 
sales in which property in the goods 
passes during the movement of the goods 
from one State to another by transfer of 
documents of title thereto and also covers 
sales in which movement of goods fiom 
one State to another is the lesult of a 
covenant or incident of the contract of 
sale and property in the goods passes in 
either State. Clause (6) of section 3 of 
the Central Sales Tax Act, 1956 says ; 

"That no law of a State shall impose or 
authorise the imposition of, a tax on the 
sale or purchase of goods where such 
sale or purchase takes place in the 
course of the import of goods into, or 
export of the goods out of, the territory 
of India.” 

9 . In The Cement Marketing Co. of India 
(Private) Ltd. and another v. The State of 
Mysore and another^, this Court hi Id that 
where the goods were transported outside 
the State as required by the contract of 
sale, they are inter-State sales and hence 
exempt from sales-tax. On the facts 
of that case it was held that th( sales tran- 
sactions themselves involved movement 
of goods across the border. 

10 . In Ban Gorm Jlilgiri Plantations Co., 
Coonoor and others v. Sales Tax Officer, 
Special Circle, Ernakulam and others^, this 
Court had to consider what sales are sales 
in the course of export and what sales are 
for the purpose of export. In the course 
of the judgment Shah, J. (one of us), 
observed : 

“A sale in the course of export predi- 
cates a connection between the sale_ and 
export, the two activities being so inte- 
grated that the connection Ixitween the 
two cannot be voluntarily interrupted, 
without a breach of the contract or the 
compulsion arising from the nature of 
the transaction. In this sense to consti- 
tute a sale in the course of export it may 
be said that there must be an intention 
on the part of both the buyer and the 
seller to export, there must be obli- 


1 . 


1 S C R. 379. 
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gatjon to C'cport, and there must be an 
actual e-<port The obligation ma> 
arise by reason of statute, contract 
bet^^een the parties or from mutual 
understanding or agreement between 
them, or e\en from the nature of the 
transaction which links the sale to 
export A transaction of sale which is 
a p-elimmar) to export of the com 
modity sold may be regarded as a sale 
for export, but is not necessarily to be 
regarded as one in the course of export, 
unless the sale occasions export 

11 In A G Khosla & Co (P) Ltd v 
Deputy Commissioner oj Commereuil Taxes 
Madras^ this Court held that before a 
sale could b<* said to ha\e occasioned the 
import, the movement of goods must have 
bera incidental to the contract or m 
pursuance of the conditions of the contract 
and there should be no possibility of the 
^ods b“ing diverted by the assessec for 
any other purpose meaning thereby that 
there should be no possibility cf diversion 
according to law or contract and not in 
breach of them 

12 In Taia Engweenns and Locomotive Co 
Ltd \ The Assistant CommissioneT ej Com- 
merciil Taxes and another*, this Coutt after 
referring to the earlier decisions ob- 
served 

“It has been laid down that the sale in 
the course of esqwrt predicated con- 
nection between the ale and export the 
twro activities being so mtegiated that 
the connection between the two cannot 
be voluntarily interrupted without a 
breach of the contract cr the compul- 
sion arising from the nature of the 
trarsaction To occasion export there 
rrust exist such a bond br-tween the 
coiitract of sale and the actual exporta 
fwn that each hat rs mcxrrjcab/y con 
ne-ted with the cue immediately pie 
ceding It The principle thus admits 
of no doubt according to the decisions 
of this Court, that the sales to be 
eligible to lax under the Act (Central 
Sales Tax Act, ig^G) must be «howm 
to have occasioned the movement of the 
goods or article* from one State fo 
another The movement must be the 


1 (1966) 17 S T C 473 (1966) 2 M LJ 

“2 (1970) 2SCJ 694 
26 STC. 3« (1971) BjIlJ 91 (I97J) 

B UJJI. 289 AXR. 1970 S C 1281 ^ 


result of a covenant or incident of the 
contract of sale ’ 

13 If we apply the principlescnunciatcdj 
by this Couit in the decisions referred toj 
above to the facts of this case, it is obvious' 
tKa the sales v-nth which we are concerned' 
in this case are sales in the course of inter4 
State trade TTie dealers were required to’ 
move the trucks buses chassis and other 
Sparc parts purchased by them from the 
State of Bihar to places outside Bihar 
They a c so required by the terms of the 
contracts entered into by them with the 
asscssee They would have committed 
breach of their contracts and incurred 
the penalty prescribed in their dcalei- 
ship agreements, if they had failed to abide 
by the term requiring them to move the 
goods Outside the State of Bihar 

14 The decided cases establish that saW 
will be considered as sale* m the course of 
export or import or sales in the course of 
inter Sta«e trade and commerce under 
the following circumstances 

(t) When goods which ate tn export ot 
import stream are sold , 

( 2 ) When the contract of sale or law 
under which good* are sold require those 
goods to be exported or imported to a 
foreign country or from a foreign country 
as the ca>e may be or are required to be 
transported to a State other than the State 
ID which the delivery of goods takes place, 
and 

( 3 ) whereas as a necessary incidence ofl 
the contract of sale goods sold arc required 
to be exported or imported or transported! 
out of the State in which the delivery ofl 
goods takes place 

15 But Mr A K Sen learned Counsel 
for the Slate of Bihar contended that this 
Court has taken a diffeient view of the 
law ra Coffee Board, Bangalore v Jssnt 
Commercial Tax Officer Madras end 
OttOtkeT^ According to him the ratio of 
that decision is that whenever goods are 
deliiered in a State in pursuance of 
a contract of sale, ths sale m question 
becomes exigible to tax m the State m 
which the goixls are delivered unl-ss they 
arc taken out of the State for purposes 
of consumption and not resale, or the 
same n taken out of the State in put suanre 
of an already existing agreement to 

(t970,»STC52*.- 
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in 

lesell in the State to \vhich it is taken. 
The decision in Coffee Board case^, 
does net, m our opinion afford an\ basis 
for these contentions. 

fl6. We have earlier noticed that this 
Court in a scries of decisions has pro- 
nounced in unambiguous tenns that where 
under the terms of a contract of sale, 
the buyer is required to remove the goods 
from the State in which he purchased 
those goods to another State and when 
the goods are so moved, th e sale in ques- 
tion must be considered as a sale in the 
course of inter-State trade or commerce. 
This is a well established position in law. 
In the Coffee Board case^, thi: Court did 
not deviate from tliis position nor could 
it deviate as the earlier decisions r\cre 
binding or it. Further in tlie course of 
his judgment, the learned Chief Justice 
who spoke’ for the Court referred with 
approval to the earlier decisions of this 
Court where distinction between the sales 
in the course of inter-State trade or com- 
merce and sales for the puipose of inter- 
state trade and commerce weie explained. 
On the basis of the facts in that case, his 
Lordship came to the conclusion that 
the export of the coffee in question ^yas 
not integrated with the sales with which 
the Court was concerned and that there 
was no direct bor d between the export and 
the sales. In the course of his judgment 
his Lordship observed: ■ 

“Here there are two independent sales 
involved ,in the export programme. 
The first is a sale between the Coffee 
Board as scllei' to the export promoter. 

. Then there is the sale by the export 
promote! to a foreign buyer. Of the 
latter sale, the Coffee Board does not 
have any inkling when the first sale 
takes place. The Coffee Board’s sale 
is not in any way related to the second 
sale. Therefore, the fiist sale has no 
connection with the second sale which 
in in the course of export, that is to 
say, movement of goeds between an 
exporter and an importer”. 

_ This finding clearly brings out the 
distinction between the facts of the 
Coffee Board’s case^, and the facts of 
the cases wherein this Court held that 
the sales in ciuestion w'ere sales in the 


A Vn 1 S C J 14 : (1970) 25 S.T.C. 528 : 
A.I.R.197) S.C.870. 


course of export or import. In the 
Coffee Board’s case^, this Court found that 
what was insisted on by the Coffee Board 
was that the coffee set apart for the 
purpose of the expoit must be exported, 
it -was not incumbent for the purchasers 
at the auction to export that coffee 
themselves; they may do it themselves or 
they may sell it to somebody who may 
export It outside India On that basis 
this Court came to the conclusion that the 
sales effected by the Coffee Board are not 
sales m the course of export, they are 
only sales for the purpose of export. 
The ratio of that decision does not bear 
on the facts before us Hciein, imder 
the tenns of the contracts of sale, the 
purchasers were required to lemove the 
goods from the State of Bihar to other 
States. Hence the sales with which we 
are concerned is this case must be held 
to be sales in the rourse of inter-State 
trade or commerce. 


18. Foi the reasons mentioned above, 
we agree with the findings of the High 
Court. . In the result this appeal fails and 
the same is dismissed with costs. 


S.V.J. 


AppeJ^ 

dismissed. 


THE SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction.) 

Present. — J. C. Shah, C.J. arid K. S. 
Hegde, J. 

The Stole of Aeam aed o"-™ 


emesh™ Agdimla aod 

)j««i Und Raaue Eegiihljm- Euk 4^f 
r Rules framed under— -Settlement rf Tea 
rdm [properly of Government) -Ftxal, on 
r]^emnZ-Wwer\f Governmmt. 

'/ords and Phrases— “Locclitf . 

■V,,. d-xoression “locality” is not defined 

^thrict or in the Rules. In settling 
1 the AC respect of 

le Government is not 

® nT trS premium generally in 

°s ^ct of f^egion. The Government s 

14: (1970) 25 S.T.C^: 

T R 1971 S.c 870. 
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by the Act or the rules not disqualified 
from fixing the premium to be paid m 
respect of an individual tea garden 
In the absence of any indication to the 
contrary a tea garden may be appro- 
priately regarded as a locabty within the 
meaning of rule 40 The power to settle 
a tea garden on paym'*nt of land revenue, 
value of the timber and prcinium is to 
be exercised according to the rules The 
rate of premium may be fixed by the 
Gov rament according to its commeirial 
value In the absence of any re triction 
impojcd upon the State Government 
requiring that a general rate shall be 
fixed covering a specified area larger 
than a tea garden there is nothing which 
prohibits the State Government from 
fixing \hc latt of prctnviim having regard 
to the commercial value of the tea gardens 
The matter rested entirely m contract 
between the respondent and the State 
Government \Piaas 4 and 5 ] 

The High Court had no junsdiction 
to eompd the State to enter into a con- 
tract to settle the tea garden upon the 
respondent on payment of premium 
•after determining a general rate for a 
region larger than the tea garden 

Ifora 5) 

Appeal from the Judgment and Order, 
■dated the 28th June, 1966 of the Assam 
and Nagaland High Court lO Civil 
Rule No 296 of 1964 
Mr JVfljnU io/, Advocate, for Appel- 
lant 

Mr Sarjoo Piasai, Senior Advocate (S Af 
Prasad, Advocate, with him), for Res- 
pondents 

The Judgment of the Court was debvered 

Shah CJ — On 24th October, i9o7, 
Rame-bwar Agarwala — hereinafter calJ^ 
"the respondent’ applied to the Deputy 
Commissioner Lakhimpur for settle- 
ment of a tea garden for “special culti- 
vation of tea By order dated jjth 
March, 1964, the Government of Assam 
permitted settlement of the tea garden for 
special tea cultivation on payment of 
Rs 3 86,008 as premium The respon- 
dent foiled to pay the amount demanded 
The State of Assam then put up the tea 
garden for auction The respondeat 
moved a petition m the High Court of 


Assam for an order declaring that m 
fiTtng the amount of the premium at 
Rs 3,86,008 the State acted illegally, and 
that tbe order was void and unenforceable 
at law because in fixing the amount of the 
premium the State acted without juris- 
diction and the order directing auction 
of the tea garden for not depositing the 
amount demanded was al'o illegal The 
High Court upheld tbe contention and 
ordered the State of Assam not to give 
efiect to the order dated 31st March 
1^64, calling upon the responden* to pay 
the amount due wi*l in two months cf the 
orderandthc orderdated 26tb November, 
1964 directing that the tea garden be 
put up for auction With certificate 
granted by the High Court, tbe State of 
Assam ha.v appealed to this Court 

2 The tea garden belonged to the 
State of Assam The Gownment of 
Assam m the absence of any bmdmg 
statutory provision, could settle the tea 
gaMen on such commercial terms it 
could feasonablv obtam The respondent 
applied to the Deputy Commissioner for 
settlement of the tea garden and requestmg 
the State Government for early fixation 
of the amount of premium When the 
premium was fixed by tbe Government the 
respondent protested, contending that the 
action of tbe State was illegal Before 
the High Court it was contended by the 
Respondent that the power of the State 
Government to fix the premium for which 
It could lease the tea garden was restricted 
by Rule 40 framed under the Assam Land 
Revenue Regulations The Rule reads 

" In addition to the land revenue pay- 
able under rule 17 and value of the 
tunber assessed under rule 37, an 
applicant to whom a lease for special 
cultivation u granted shall be liable to 
pay premium The rate of premium 
shall be fixed by the State Government 
from time to time for ca,ch locality* • * ’ 

3 Tbe reasons which persuaded tbe 
High Court to uphold the plea raued by 
the respondent may be set out in their own 
words 

“The only power which the Govern 
ment has got is to fix the rate of pre- 
mium under rule 40 of the Rules under 
the J-and Revenue Regulation and the 
question for us to consider is whether 
the order of the Government fixing the 
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premium for settlement of this land 
for special cultivation is an order in 
conformity with rule * * * * ■*= 

In our opinion, what rule 40 provides 
is to confer upon the Government 
power to fix the rate of premium in 
every case which shall be payable for 
the settlement and it is only the Deputy 
Commissioner that is authorised to settle 
the land. The whole purpose of rule 
40 is to confer power on the Govern- 
ment to fix the rate of premivun which 
will be valid for a particular locality 
and that the Deputy Commissioner has 
to make the settlement. He is given 
the power to realise the premium fixed 
by the Government ficm time to time 
and that no document of lease is to 
see issued before the premium has 
been paid by the intending holder. 
But rule 40 doe^ empower, in our 
opinron, the State Government to 
fix the amount of premirrm in the case 
of a particular settlement m a parti- 
cular locality * * *, 

M....'nre power rmder rule 40 is a gene- 
ral power for fixing the rate of premium 
for a particular locality and the Legis- 
lature when framing the rules never 
intended that the Gove-nirent should 
be empowered to fix the total amount 
of premium payable by the intending 
holder. In our opinion, therefore, 
the order passed by the Government 
directmg the authorities to offer the 
land for settlement in case the peti- 
tioners pay Rs, 3,86,000 is not in 
conformity with Rule 40 and this order 
cannot be given effect to.” 

The expression “locality” is not de- 
nned in the Act or in the Rules. We see 
Ibr the assumption made by 
I . High Court that in settling the pre- 
jnuum to be fixed in respect of its own 
.property, the Government is bound to 
I X the premium generally in respect of 
a region. The Gkivernment is by the 
the Rules not disqualified from 
the premium to be paid in respect 
01 an individual tea garden. In the 
sence of any indication to the contrary 
tea garden may in our judgment be 
regarded as a locality 
DO toeaning of Rule 40. The 

*’^ttle a tea garden on payment 
and revenue, value of the timber and 
1 enuum is to be exercised according to 


the Rules. The rate of premium may 
be fixed by the State Government accord- 
ing to its commercial value. In the 
absence of any restriction imposed upon 
the State Government requiring that a 
general rate shall be fixed covering a 
specified area larger than a tea-garden 
there is nothing which prohibits the 
State Government from fixing the rate 
of premium having regard to the com- 
merical value of the tea garden. In the 
present case the Sub-Divisional Officer 
reported that the price of the land of the 
Dirpai tea garden be valued at Rs. 500 
per bigha and on that basis the State 
Government computed the premium to 
be paid in respect of the entire Jokai 
Tea Garden. 


i. Fixation of a rate of Rs. 500 per 
igha in respect of the entire area of the 
ea garden may be regarded as a pre- 
nium fixed for the locality of the tea 
rarden. The matter rested entirely in 
lontract between the Respondent and 
he State Government. There was an 
»ffer by the respondent for settlement of j 
he tea garden. He agreed to pay the 
and revenue payable under rule 17. 
ie also agreed to pay the value of gie 
imber assessed under rule 37 - 
ettlement of the tea garden for special 
•ultivation the respondent was also liable 

0 pay premium. The quantum of 
iability to pay land resenue was governed 
V rule 17 and value of the timber was 
Sd ly ™l. 37. The > 

av premium had to be fixed by the, 

tme^Govemment. In the absence of any] 

estriction placed by the Rules upon the 
State Government, we do not| 

that thfffigh Court had any juris- 
hink that tne « ter into 

fiction to f garden upon 

1 contract to settle the S nremium 

he respondent on a 

,fter determining a general rate 
igon larger than the tea garden. 

- Tlie High Court was 

Ihe j passed by the 

netting the P declaring 

Sovernment of Assain 

■>« paymc« oC 
was not in conformity with 
The H.gh couu gso e™d jn 

set aside. ofiowed and the p-ti- 

7, The appeal is allow 

tion filed by the respondent 
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missed The lespondent will pa> the 
costs in this Court and ir the High Court 

S V J Appeal all tteJ 

THE SUPREME COURT OF INDIA 
(Civil Appellate Jurisdiction ) 

Present — J C Shah, ChttJ Justice K S 
Hegde and A K Groier, JJ 
The Divisional Forest Officer, SoQth 
Eangni Division, Ganbati aid others 

Appellants* 

Moolchand Sarangi Jam Respondent 
Assam Forest Regulation {VII of 1891), 
Kffron 75 ani Rule 10 framed thereunder — 
Scope and oppiicabilify — Tender to quanj 
stones — Failure to carry out obligations of 
tender — Resort to Act for Teco^ery of amount — 
Propriety of 

IPcrii and Phrases — 'Stone itkether forest 

p raduee 

The amount claimed to be due is not on 
acco ont of the price for anyforest produce 
or of e^enses incurred m the execution 
for recovery of any forest produce The 
amount is also not due in the execution 
of the Regulation Section 75 of the Act 
cannot avail for recovery of damages 

{Para 5 J 

The rule (rule 10 framed tmder the 
Regulation and relied on by appel* 
lant does not apply to recovery of the 
amount due for failure to carry out the 
obligations of the tender by proceedings 
under the Assam Forest Regulation, 1891 
‘Stone is not foreit produce within the 
meaning of the Act The rule does not 
give rise to any liability to pay a sum 
It merely imposes a limitation ujioa the 
power of the officers of the forest depart- 
ment to grant leases in respect of certain 
lorest produce It is a rule relating to 
the exercise of power to grant leases 

\Para 5 ] 

Appeal from the Judgment and Order, 
dated the aSth July, 1966 of the Assam 
Md Nagaland High Court in Cml Rule 
No 242 of 1964 

Jiaunit Lai Advocate, for Appellant 
Z> If Mukke^ee, Advocate, for Res- 
pondent 

The Judgment of the Court was delivered 
by 

Shah, C J — ^The Divuional Forest OOIccr, 
Kamrup Division, Assam invited tenders 

*CA.brO 595 of 1967 6lh January J 971 


or the purchase of monopoly right* 
to quarry stone from certain areas, includ 
ing Narengi Stone Quarry Mahal for 
the period of ist July, 1963 to 30th June 
1964 Mool Chand Saraugi — herein 
after called ‘the respondent submitted a 
tender accompanied by the requisite 
deposit of Rs 100 as earnest mon-j, and 
offered the rate of Rs 5 25 per rupee 
of royalty The tender submitted by 
the respondent was accepted and for the 
minimum quantity of 1,25 000 eft of 
stone allotted to the respondent out of 
lh< quarry he was to pay Rs 31,250 
Intimation of acceptance of the tender 
was given to the respondent on 13th 
July 1963 

2 One Baputi Ram, a member of a 
chcdolcd tribe, appealed against the 
order of the Divisional Forest 08 'ccr 
accepting the tender, to the Government 
of Assam and obtained a stay order 
After about three months he declined to 
prosecute the appeal and his appeal vas 
dismissed The respondent then declined 
to accept the settlement of the quarry 

3 The Divisional Forest Officer invited 
fresh tenders The offers made were not 
however accepted and tenders "cre 
invited again On loth January, 19^4 
a settlement was made for a minimum 
quantity of 50,000 eft for the period 
for 25th January, 1964 to 30th June, 
1964 for Rs 10,000 

4 The Divisional Forest Officer, there 
after, sough to recover the amount of 
Rs 31 250 for which the tender of the 
'cspondetit was accepted as arrears of 
land revenue m the manner provided ’oy 
section 75 of the Assam Forest Regula 
lion VII of 1891 The respondent then 
moved a petition in the High Court of 
Assam for an order quashing the pro- 
ceeding for recovery of the amount 
demanded The High Court held that 
the amount claimed was not recoverable 
under the p'xivisions of the As am Forest 
Regulation VII of 1891 and passed an 
order quashingthe proceeding for recovery 
and issued a mandamus to the Divisional 
Forest Offic*^r Kamrup Division not 
to proceed with the recovery The State 
of Assam has appealed to this Court 
with certificate granted by the High 
Court 
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5. Section 75 of the Assam Forest 
Regulation VII of 1891 provides: 

“All money, other than fines, payable 
to Growm under this Regulation, or 
under any rule made thereunder, or on 
account of the price of any foicst pro- 
duce, or of expenses incurred in the 
execution of this Regulation in respect 
of any forest produce, may, if not paid 
when due, be recovered under the law 
for the time being in force as if it were 
an arrcai of bnd revenue.” 


damages for breach of the terms of the 
sale notice is not an amount due rmder 
the Regulation, or rule 10 made there- 
under. 

6. Tire appeal accordingly fails and is 
dismissed with costs. 

S.V.J. Appeal 

dismissed. 

THE SUPREME COURT OF INDIA. 
(Civil Appellate Jurisdiction.) 


The amount claimed to be due from the 
respondent is not on account of the price 
of any forest produce, or of expenses 
ncurred m the execution for recovery of 
my forest produce. Tlie amount is edso 
not due in the execution of the Regula- 
tion. So far there is common ground. 
It was claimed, however, that the amount 
rvas due under rule 10 promulgated m 
exercise of power under the Regulation 
and on that accormt it W'as recoverable 
as an arrear of land revenue. Rule 10 
rrovides: 

“No lease for any fixed period giving 
the right of removing India rubber, 
■cane, kutchr or cutch, lac, agar, ivory, 
nr any other forest produce shall be 
given otherwise than in accordance with 
the general or special orders of the 
■Conserx^ator xs'ho is empowered to 
authorise sales in respect of such leases, 
by auction, tender or any other method 
at such rates as he may decide in his 
discretion.” 

|The Rule in our judgment does not apply 
to recovery of the amount alleged to be 
due for failure to carry out the obligations 
of the tender by proceedings under the 
Assam Forest Regulation, 1891. It is 
^gain difficult to hold that “stone” is 
forest produce within the meaning of 
the Act. In any event the Rule does 
not give rise to any liability to pay 
sum of money. It merely imposes a 
limitation upon the power of the Officers 
|of the Forest Department to grant leases 
W respect of certain forest pioduce. 
1 he lease may not be granted except in 
accordance with the general or special 
tirdeis of the Conservator who alone is 
.empowered to authorise a sale in respiect 
jot such a lease. It is a rule relating to 
exercise of power to grant leases, 
.he High Court w'as, in our judgment, 
’^ght in observing that the amoimt of 


Presekt. — J. C. Shall, Chief Justice 
K. S. Hegde and A. jY. Grover, JJ. 


Dayaram and others 


Appellants^ 


)awalafshah and another Respmdeiits. 

A) Constitution of India (1950;, Article 
33 — Concurrent finding regarding genutne- 
ess or otherwise oj will — Interference by 
htpreine Court. 

litting m appeal, the Supreme Court is 
lot justified in interfering xvitli the con- 
lusion recorded by the tiial Court and 
onfirmed by the High Couit on what is 
ssentially a conclusion on a question ot 
[Paros 7 and 8.] 

B) Hindu Lau}—Zo^'^<^on {Impartible)-— 
:ucceSsion-Two or more claimants equ. lly 
enuved from common anceskr— Preference. 

f the holder dies leaving him sunuving 
10 son legitimate or adopted, the Zamm- 
laii devolves upon a descendant from 
he common ancestor of the nearest d^ee 
nd in the event of there being more 

[escendants from the 
o the same degiee the descendant m 
he senior line is preferred. By u c 
he expression, 'neaiest male lebuve 
he test of propinquity alone 
S,lS and «he„ there are mo or „o« 

-aSSV-.vjBsrol 

he lule of to succeed 

leirs who b 

o the tlic single heir 

'"“r^nfthe^special rule must he selected 

applying the specia^^^^^^ 14, ^5 i 6 .] 


»C.A.No. 2433 of 1966. 


Sth January, 1971. 
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[C) Hindu Lao — tslalt — iVqpb 
uI-Atz — InUrest of ^amtndar — Ukelher life 
estate 

Hie right of the Governor to remove a 
holder who is disloyal or does not manage 
fais estate properly or does not improve 
cultivation or is otherwise of ‘bad beha 
viour or guilty of bad administration, 
does not involve a condition that the 
interest of the Zanundar is only for his 
life The power to take extraordinary 
steps to protect the Zamindaii by the 
removal of the holdei does not restrict 
the title of the Zanundar to a mere life 
interest The mcidenta of the tenure are 
restnaions on the estate of the Zamin 
dar but those restrictions do not make 
him a mere life tenant {Paras i8 and 

(jy) Hindu Law — ^antindan — Itajiiid-Arz 
— Pouer of Gocemar to pass orders— d/ature 
of— ‘Whether quasi judtaa! 

^Vhere the Succession to the Zammdan 
IS governed by the law of lineal pnmoge> 
niture selection of a member of a jumor 
branch lo preference to a member of the 
senior branch (by the Governor) would 
be plainly illegal [Para 19) 

The Governor is invested with quasi judi 
Cial power, and if there be a dispute, the 
dispute must be decided after holduig 
an mquiry, and the decisions must 
reach'd consistently with the rules of 
iiatural justice and in accordance with 
the custom of the family A bald state- 
ment that the ‘Government are pleased to 
rccc^mse Dayaram Bapu, son ofBallarshah 
^pu as Zanundar of Dhanora Zamindari 
d«s not di'close the season for rejecting 
the claim of Pratapshah who according 
to the custom of the familv was the 
nearest male relative The decision of 
the Governor was apparently reached 
without any inquiry and was plainly 
contrary to the rules of Hindu law and the 
customs of the family in the light of which 
^one the Governor was hy the express 
mandate competent to adjudicate the 

tn mutation ^pro 

The decision of the Naib Tahsildae in n 
mutation proceeding even as a piece of 
evidence has little evidentiary value when 


It IS founded on a materia! pifce of evi- 
dence which IS untrue The decision in , 
appeal of the Deputy Commissioner 
sudersfrom the mfirmity [Para 21] 

(F) CiDil Procedure Code {V of 1908), section 

9 — Impartible estate — Succession — Orders of 
Gocemor and Reventu Authority — Court’s juns^ 
dutum, whether barred, to deade hnshp 
The orders passed by the Governor and 
the revenue authority do not exclude the 
jurisdiction of the civil Court to decide 
the qu“ tion of kinship {Para 22 ] 

(G) MadhraPradi.sh Abolition of Proprutarj 
Rights (Estates Mahals, Alienated Lands) 
Act (/ of 1951), section 14 — Scope oj— 
funsdiction of Compensation Officer to deter-- 
mute competing clams of persons to propne- 
tary rights to property testing tn Government — 
JuTudiciion of civil Court 

Section 14 IS intended to determme only 
the proprietary rights in the land qua 
State The Compensation Officer is 
entitled to decide a que«tion only regard- 
ing the propnetary right in the propeity 
divested und^r section 3 He is not 
conwmed with determination of any 
question relating to private dispute bet* 
ween two or moie persons who make 
competing clauns in the matter of com- 
pensation, lelying upon tbeir icspectivt 
titles It IS not intended bv an order 
under section 14 tc determine complicated 
questions of title by the adjudication of 
a revenue officer in a summary inquiry 
and tojmake his adjudication conclusive 
unless a suit be fihd within two months 
from the [date of order Section 14 
docs not invest the Compensation Officer 
with juTLdirtion to detenmne competing 
claims of pcRons claiming propnetary 
rights to the property vesting in the- 
Government {Para 23 } 

Appeal from the Judgment and Decree 
dated the 2nd August, 1965 of the Bombay 
High\Court, Nagpur Bench m Appeal 
No 1 13 of 1959 from Original Decree. 

I S Desas, Senior Advxicate (V If Sisamy, 
K Rajendra Ckaudhun and K R Chaudhun, 
Advocates with him), for Appellants 
M If Pkedke and A G Ralnaparhht, Advo- 
cates for Respondents 
The Judgment of the Court was delivered 
fay 

C jr — Dawalatshai and Ranwirshah 
sons of Partapshah instituted an action 
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the Gouit of the Additional District 
udgc, C 2 ianda, for a decree for possession 
[f property immovable (including the 
^atmndm of Dhanora} and movable 
iipecificd in the Schedulco annexed to the 
[plaint, and for an order for payment of 
Mrcsne profits and also for recovery of the 


amount of compensation in respect of 
certain lands received by the defendants 
from the Government of Madhya Pradesh, 
and for an order declaring their right to 
receive the balance of compensation 
remaining to be paid. Ttie plaintiffi 
relied upon the following genealogy r 


Gangashah 


Hiru Bhakta 

Tkakur Thakur 

Sita Ram Tanba 

Thakur Thakur 


Nilkanthshah 

Pratapshah 


Sakru 

Thakur 


Kajur 

Thakur 

Chatturshab 

(dead) 


Raju 

Thakur 


Dawalatshah 
(Piff. No. 1) 


Ranwirshah 
(Plff. No. 2) 


Gulabshah 

(dead) 


Lalshah 

(dead) 


Hanmantrao 


Amarshah Bapu 
(died Dec. 9, 1950) 


I 

Chandarsbah 

(dead) 


Karanshah 

(dead) 


Niranshafc 


Draakarrao 
(iSied Sept. 8, 1932) 


Bailarshab 


Karanshah 


Dayaram 

(Deft. NO. 1) 


Indershah 
(Deft. No. 2) 


civinda Budha Rama 


1 


2. The plaintiffs claimed that the pro- 

in suit originally belonged to 

wngashah. Gangashah had five sons : 

^itakta, Sakru, Kajur and Raju. 

np branches of Sakru and Kaiur became 

. . ... __ 


Laxman 

(dead) 

that the other 
lands de- 
■ on 


plaintiffs also claimed 
property including Mdguzan lands ( 
volved upon them under a wrll , 

grdDeceVer, 1950, A^- 

-- u.aiieues or sakru and ikajur became devised his estate iii their av . 
^tinct a long time ago; The branch of cordingly the first P qq the 

Hnu {vv*o was the eldest among the five he was enUtled to ^ Tanuary, 

Gangashah) became extinct with death of Pratapsha , . ^ other 

«f Ama 4 ah on 5* Decembev. .95. and f 


plaintiff’s claimed the ^amn- 
^ P Amarshah relying upon the 
‘f primogeniture, and the other 
Will f A ^“^^rshah as devisees under the 
1 Amarshah executed on 3 rd Decera- 
Dha "Phey submitted that the 

„ Z^fnlndari was granted to Sita- 
of Amarshah as 


an ira- 


Amarshah. 

defendants by their written 
ntained that the g^ealo- 


3. The 


PJ^ble estate,''de;;Mng “by statement - " Xe was 

S ; that the \amndan on that gical table set ^ Pf {he Gover- 

^oun, otr the death of “ect, the ord^^^^ 

the upon Pratapshah and that on nor of ^ ^amindcri rvas con- 

devolvA^^^ Pratapshah the ^amtndari 95 > defendant Dayaram 

devolved uoon tbn. The ferred upon the isi 


upon the first plaintiff. 

SCI— 55 
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as he ws fciind suitable to hold the 
and the decision of the 
-Goveinorisas binding upon the plamtifis 
that the decision of the Compensation 
Officer regarding Malguzan lands whidi 
Tiested in consequence of the enactment 
of the Madhya Pradesh Abolition cf 
Proprietary Rights (Estates Mahab 
Alienated Lands) Act I of 1951, had 
“become binding and conclusne against 
the plamtifis because no suit challenging 
the decision svas instituted within tsvo 
months from the date thereof and the 
plaintifTs were on that account not entitled 
to claim the compensation paid or payable 
in respect of the Malguzan lands, that 
Amar*hah did not execute the will set 
up by the plamtifis and that Amarshah 
had made a will dated Sth December 
1950 under which his estate s\as devised 
in favour of the defendants 


4 The Trial Court held that theDhanora 
was impartible and was go\cm 
ed by the rule of primogeniture and 
Partapshah father of the plaintiffs being 
the eldest member of the senior most 
"branch from among the descendants of 
the common ancestor Gangashah svas 
■eatitlcdtothe^aranian that the plaintiffs 
svere entitled to receue compensation in 
respect of the Maluguzan lan^ and the 
•decision of the Compensation Officer 
■did not OMrate to deprnc the plaintiff 
of the right to those lands or compensa* 
tion payable in respect thereof that the 
will set up by the plaintiffs dated gid 
Decembe , 1950 w-as genuine and the 
plaintiffs were under the will entitled to 
the estate devised in their favour by 
Amarshah that the will dated 8th 
December 19501 set up by the defendants 
was a fabricated will and conferred no 
right or title upon the defendants, and 
that the genealogical table set up by the 
pbintiffs represented the true relation 
descendants of 


5 lo appeal by the defcndanlj the 
High Court of Bombay confirmed the 
decree of the Trial Court with a sbKht 
modification The High Court held tLt 
the genealogical table set up by the 
p^ntifb was correct, that according to 
the custom governing succession Dhanora 
aCamrndan devolved ujicn Pratapshah on 
the death of Amarshah, and on the death 
•of Pratapshah the first plaintiff became 


entitled to the that the order of 

the Governor rccognismg Dayaram as 
Zemniat was not binding and conclusive, 
for it was not shown that m making the 
order the Governor had acted in excrci'e 
of the power conferred by the Chanda 
Patent, that the order was contrary to 
the customs and the law governing the 
Zotntndan, that the decision of ibe 
Governor did not oust the jurisdiction cf 
the Civil Court, that the will dated 8th 
December, 1950, set up by the d-fc-ndants 
was not genuine and the will set up bv the 
plaintiffs dated 3rd December, ig^o 
was genuine, and that the plamtifis’ 
suit with regard to Malguzan lands 
was not barred by the decision of the 
Compensation Officer The High Court 
accordingly confirmed the decree passed 
by the Trial Court in respect of the 
Zamtttdan relying upon the rule cf inhen 
tance incorporated in the M a-thul (zr‘. 
of the Chanda District and by success oa 
under the will dated 3rd December, ipa© 
in respect of the other property except as 
to certain occupancy lands held by 
Amarshah 

6 With certificate granted by the High 
Court the defendants have appealed to 
this Court 

7 Certain concur ent findings on v hich 
not much argument was advanced at the 
Bar may first be set out The High 
Court agreeing with the Trial Court on 
appieciation of evidence held that the 
genealogy set up by the plaintiffs repre 
sented the true relationship between the 
parties Again the High Court agree 
ing with the Trial Court h Id that the wall 
dated 3rd Decembei, 1950 set up by the 
plairtifls was genuine while the will 
dated 8th December, 1950 set up by ihc 
defendants was not genuine The argu 
ment that the High Court did not give 
due weight to certain important circum 
stances in reaching thrir conclusion rela 
tmg to the will *ct up by the plamtiff is 
without substance The circumstances 
relied upon are that the wntiiig instiu- 
ment with which the body of tlte will was 
written and the writing instrumert with 
which Amarshah, it w’s claimed, signed 
or executed the will were different that 
the will was not registered, that llic 
appearance of the will was suspicious, 
(hat the will was unnatural because it 
devised the estate m fav our of the plaintiff* 
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aftergiving a life interest in favour of the 
testator’s widow Ratnabai, that the will 
had not been produced before the revenue 
authoritres and before the Compensation 
I Officer when disputes in relation to the 
estate of Amarshah were pending before 
those authorities, and that it was produced 
for the first time nearly seven years after 
the death of Amarshah, and that the 
scribe who wrote the will did not belong 
to the village to which Amarshah belonged. 
The Trial Court and the High Court have 
reached the conclusion that on the circum- 
stances no suspicion as to the genuineness 
■ofthe will dated 3rd December, 1950 arose. 
It may be noticed that the plaintiffs were, 
at the date of their father’s (Pratapshah’s) 
death mmors and soon after Piampshah’s 
■death their mother abandoned them and 
remarried. Thereafter no one attended 
to the pending litigation. Failure to 
produce the will before the revenue 
authorities was therefoie not a ciicum- 
itance, in the view of the High Court, 
which militated against the genuineness 
■of the wall. In the view of the Courts 
■absence of registration, appearance of 
the will, the contents thereof, the disposi- 
•sitions thereunder, and the fact that the 
witer of the w'ill belonged to another 
village did not in the circumstances of the 
case give rise to any suspicion. We 
do not think that sitting in appeal wc 
ivould be justified in interfering with the 
■conclusion recorded by the Trial Court 
^nd confirmed by the High Court on 
what is essentially a conclusion on a ques- 
tion of fact. 

The W'ill set up by the defendants is 
not proved to be a genuine will executed 
by i^arshah. This again is a concurrent 
finding of the two Courts and muat be 
accepted in this Court. No argument 
been advanced to pursuadc us to take 
n different view. The rights of the patties 
®''st be adjudged in the light of these 
findings. 

The dispute between the parties 
•delates to three set of properties — 

(a) Dhanora ^amindari 

{!>) Mdguzari lands ; 

fr) Occupancy lands and movables. 

The ancestors of the parties held an 
;^_tetwivc Z^mindan in the Chanda 
istnct. After the advent of the British 
in that region, the revenue authorities 


commenced settlement operations. An 
inquiry was held by the Settlement Officer 
in connection with the lands held by the 
family of the parties and statements of 
some members were recorded.Chattarsliah, 
son of Kajur stated that the .^aminrfan 
of Dhanora was standing in the name of 
his cousin Sitaram and that all the mem- 
bers of the family iveie joint and main- 
tained themselves out of the income from 
the In his statement Sakiu 

admitted that the rule of pnmogenituic 
prevailed in the family. He stated that 
Hhu was his eldest brothei and Sitaram 
w'as the son of Hiru and the 
was iccorded in the name of Sitarain 
according to Avowal Haqq i.e., rule of 
primogeniture from ancient times, even 
though he was senior in age, and that 
there ivas no quarrel between him and 
Sitaram and that he and Sitaiam weie 
living jointly and were taking the income 
from the Z^mindari. 


The Settlement Officer made an 
der on 2nd Novembei, 1867, that the 
Zamhdari is of ancient tenure and the 
esent Sitaram 

■oved his light to be Zammdar S^itject 

the conditions to be embod^ied m 
ttent ofpioprietaiy right I confei pic- 

ent Officei observed that conferment 
proprietary rights was subject « “nd^- 
to be embodied in a patent of pio 
■ietary rights. It may leasonably bemfi.11- 

Itha/a formal grant was made in fayoui 
Staram Tt^form ofthe giant which 
known as “Chanda 
iced in Aitchison s 

rcaties, Engagements ^San^d^^^^ 

£em^i?wa?deckred that the 
sS l be indivisible, and non- 
Srable (save 
,e transfer .jjf 'bWef 

the approval one 

'"S 'the Zantndor or 

:e7me'"Uf and shaH 

mditions of (i) ’ jjj,provemcnt 

tainistiatipn and V, 

id cultivation of , j succession 

” iion shall be as under 
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On the death of the ^amndar, the 
estate shall be devehc upon his ddest 
son In default ofa «on, and svhen adop* 
tion has not taken place, the succession 
should preferably de\oIve on the nearest 
male kinsman the widow recei\m|f 
suitable maintenance 

VI In the event of the first in order of 
succession being, in the opinion of the 
local Government, unfit to carry out 
the conditions of clause IV, the 
ZoTrundaree shall devolve upon the 
nearest heir who possesses the required 
qualification 

VII The r, m the case of 

gross misconduct, shall bi. liable to 
removal bv the local Government , 
and if such removal be ordered the 
succession shall take place as if the 
Zflmindar removed had died ” 

12 Tenure of the grant IS catered m the 
IKigii ul arz The relevant recitals m the 
IVujtb ul arz are as follows 

PARTI 

Rights and liabilities m rela» 

tion to Government 

(i) IVATA^ 

Zamir darg jyATAJ/ is not partible 
and It cannot be given to anyone other 
than quite close (the nearest) male heir 
Oiangts taking place in this way should 
have sanction of the Governor m Council 
The Z^mindm hall be in the name of 
only one person and the Z^nmndar: has been 
granted to the ^(imindcr in possession at 
presert on the conaitions of his remaining 
loyal to the Government managing his 
estate properly andimprovint the cultiva 
tion 


(2) /fEIXS 

On the death of the Utn ctatr 

lhall devolve upon his eldest son II 
.t u 'g^mate or adopted son 
It shall devolve upon a very close .the 
nearest) male relative If there arjscj 
thf'rT ^^Sarding ri^ht of inheritance 
the Govemoi-m-Council will decide u 
in accord^ce, with the custom m thi 
Governor m Council find! 
that the first heir is unable to abide In! 
the conditions stated in £AB 
the ^»™*-t.halIb=gra»f^Jf^; 


close {the nearest) male heir possessing 
the necessary qualifications 
( 3 ) Dispossessing the t^tijnindar andforfating 
fas rights 

Govemor-m Council may dispossess the 
Zasnindar on account cf his behaviour 
and bad administration Such disposses* 
gion may be for a few days or perman nt 
If It IS for a few days, the D puty Gomnu 
sioner will manage the .^cminiicn on 
behalf of the .^u/r inifar and if the order 
of dispossession is peimanent, the 
shall so to ay be deemed to have died 
and the heir will get the right The 
entries in the Wajibul arz substantially 
reproduce the terms of the Chanda 
Patent as s.t out in Volume II of Aitchi- 
sioq's “ Collection of Treaties, Engage- 
mcht and Sanadas 

13 One Majoi C 6 Lucie Sm th made a 
repoitrelatingtC/thi Land Revenu" settle 
ment of the Chanda Dutrict, Central 
Provinces, 1869 At pages 179 to 180 
Major Lurie Smith has referred to the 
Zooufuiarees of the Chanda District He 
hasstated under the head 
“ The .^tfminJtireer were settled by me , 
and in order to explain the principles 
of settlement adopted it will be neces- 
sary to touch first upon the questions 
of tenure and history 
The weight of testimony goes to show 
that the are the descendants 

of men on whom were conferred tracts 
of country, more or less wild with the 
object of their being brought under 
cultivation and order maintained 
Natmally, * • while the law was 

weak and its admit istrators distant, 
the Zamindar, as the lord on the sport, 
exercised large powers but powers 
apparently never recognised by 'ither 
the Gond or the Maratta Govemment 
He was undoubtedly regarded as a 
noble bound to furnish a small contin- 
gent when required by his sovcitign, 
but there is nothing to warrant to the 
supposition that he possessed an abso- 
lute right in the soil , indeed, as far 
as my experience goes, such a right 
IS forcij,n to the ideas of the races ot this 
part of India ’ 

13 A Theruleisofthe day evidently mad® 
and unmade at their pleasure. 
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“Under these circumstances it appeared 
that the Chanda Chiefs, though the 
Nobles of the Country, possessed no 
absolute right in the soil, and that it 
rested with Government to confer 
it ; and in conferring it, to pre- 
scribe such conditions as might be 
deemed fitting. A scheme of condi- 
tions to be embodied in the patent 
•of proprietary right, and in the adminis- 
tration paper of the J^arvindarees, was 
therefore drarvn up, based upon the 
usages actually existing from ancient 
times ; and, with one exception, the 
proposed arrangements were sanctioned 
an their entirety by the Government 
of India, who diected that they were to 
be taken as a general model for those 
to be applied to the J^amindarees of 
the Balaghat district and to the non- 
feudatory Z^mindarees of Cliutteesgurh. 

The provision not approved was that on 
the death of a Zemindar, the estate 
should in default of a son, devolve upon 
his widow. This mode of succession 
lias obtained among the Chanda Chiefs 
from time immemorial, and is the lule 
ttot only among them but among all 
t:lasses of landholders in the district. It 
suits especially the character of the 
Gond women, * * >ic * 

Govenunent, however, after weighing 
}he arguments urged, decided that 
It was conducive to the interests of 
the .^ammdare^r that the succession 
should devolve only upon a male 
member of the family, and the clause 
'vas altered accordingly.” 

Pratapshah and the ist defendant 
Uayaram were descendants of Gangashah 
and they were related to Gangashah 
m the same degree. But Pratapshah 
was the descendant of Bhakta, and 
Bayaram was the descendant of Raju. 
"uakta was the elder of the two brothers. 
« IS reeited in the Wqjib-ul-arz that the 
^tianora .^ammdan’ is impartible, that on 
mo death of the holder it devolves upon 
oldest son and in the absence of a 
ogitimate or an adopted son it devolves 
upon the nearest male relative. Devolu- 
lon of the Z^fJ‘tndari closely resembles 
^^hional rule of lineal primogeniture, 
the holder dies leaving him surviving 
i}n ^ogitimate or adopted, the 
^“^''^olves upon a descendant from the 
mon ancestor of the nearest degree 


and in the event of there being moie 
descendants from the common ancestor 
in the same degree, the descendant in 
the senior line is pieferred. Succession 
to the is subject to the power of 

the Governor to dispossess a person found 
unfit to observe the conditions of loyalty, 
good police administration and improve- 
ment and cultivation of estate. But if the 
nearest in the line of succession is not 
selected the estate must be given to the 
nearest heir who has the prescribed quali- 
fications and is a successor to the 
When the Zof»indar is removed, succession 
takes place as if the .^armn'iar so removed 
had died. By the use of the expression 
“nearest male relative ” the test of 
propinquity alone may be applied and 
when there are two or more claimants 
equally removed from the common 
ancestor the eldest male member in the 
seniormost line will be preferred. In 
adjudging the plaintiffs’ claim the Court 
must determine whether Pratapshah 
father of the plaintiff’s, was the nearest 
male relative of Amai shah. 


> On the death of Amarshah theie 
ere two male relatives: they ivere 
mtapshah father of the plaintiff s and 
le 1st defendant Dayaram. The cont^t 
;tween them had to be adjudged in the 
rht of the rule of lineal primogeniture 
iverning an impartible estate which arc 
ell-established : 

“Succession is governed by thv. rules 
which governs succession to partible 
property subject to such modifications 
onlyas flow from the character of the 
impartible estate ; the only modifica- 
tion which impartibility suggests in le- 
gard to the right of succession is the 

existence of a special ™ 

tion of a smgle heir when there aie 

several heirs of the same class who 

would be entitled ^ 
perty if it were partible under the gene 
S Hindu law; and in the absence of a 
the "J; 

tme furnishes a ground of preference. 

ibrcimanya of primo- 

Sled to succeed to the property if it 

1 ( 1894 ) 17 ■' 

.L.J. 152. 
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I i\ere partible must be ascertained first, 
and then the single heir applying the 
special lul must be selected 
16 Counsel for the first defendant ub 
mitted that under th“ term of the Chanda 
Patent the de\ il\c on the death 

of the holder on the male relative who is 
the seniormost m ag- and not on tl c 
eldest member m the senior line There is 
nothing m the Chanda Patent which 
suppo ts that contention By the use of 
the expression nearest male relative 
the rul“ of primogeniture is prescribed 
It IS not intended to confer the estate upon 
the eldest male relative of the Z^timndar 

17 Counsel also submitted that under 
the terms of the Chanda Patent and the 
terms recorded in the Wajib ul arz the 
Governor having the right to determine 
inheritance and the right to remove *» 
person who is not loyal or does not manage 
the property or does not improve the 
cultivation or who i« guilty of bad be 
haviour or bad administration it must be 
assumed that the holder of the 
has merely a life interest and on the death 
of the holder the Governor re grants the 
land consistently wnth the rules of sue 
cession accoiding to the law and custom 
amongst the members of the family but 
subject to the dominant purpose of good 
administration and loyalty to the Govern 
iDcnt Counsel for the first defend^t 
relied upon certain circumstances which 
he claimed established that th^ interest 
of the ^.^aniniar was restneted to his life 
and on his death there was resumption and 
re-grant of the by the Governor 

Counsel submitted that the indan was 
impartible and devolved upon the nearest 
male heir that the sanction of the 
Governor was necessary for transfer, and 
also for recording inheritance, that loyalty 
good management and improvement of 
cultivation were the con I tions for holding 
the lands and that if the behaviour of 
the ^anwiar was found un<atisfactoi> or 
that he was not capabl of good admiois 
tration he was liable to be removed On 
that ground said Counsel the Govern 
raent alone was co npetent to decide a 
dispute arising out cf inheritance But 
the power to take extraordinary steps 
to protect the ^aa^inian by the removal 
oI the holder does not restrict the title 
Mthe Z^unduT to a meie life interest 
il e incidents of th{ tenure art restrictions 


on the estate ot the ^amm/ r but ihoa. 
restrictions do not mak him a m re 1 feJ 
tenant 

18 Under the Chanda Patent the landj 
of the ^a;iiBi/cn held by tb* family vere 
confirmed in 1867 m favour of Sitaram 
On his death they devolv d upon 
Hanmantrao There is no evidence that 
any fre h grant was made On, th“ death 
of Hanmantrao the lands devolved upon 
his son Diwakanao who died on 8tli 
September, 1932 On the death of 
Diwakarrao dying without leaving any 
male descendant there aiose a dispute 
between Pratapshah and Amar'hah 
Pratapshah claimed to b" the adopted 
on of Diwaka rao and on that ground 
entitled to lake ihe inian An 

enquiry wa held and it was decided that 
Pratapshah failed to prove the adoption 
set up by him On the death Amaxshah 
again without leaving any male Ifflca! 
descendant disputes arose The evidence 
IS not clear as to whether any formal grant 
was issued in favour of Sitaram Thcreis 
no evidence that recognition of the heirs 
of the successiv • was accom 

panied "by the issue of fresh patents ot 
grants Succession was merely recogni cd 
by the revenue authorities The arw 
ment that the grant was for life of the 
grantee is therefore not supported by we 
terms of the Chanda Patent, nor by tw 
entries m the IVhjil) ul arz nor by tht 
history of the Zooandart The right to 
deierroine inheritance it is true vests in me 
Governor but the power is exercisable 
in accordance with and not m violation 
of the custom of the family In determin- 
ing th- hen the Governor 1 not granting 
afre h the Zooiiadart, he merely 
mines the successor in accordance with tw 
custom of the family The right of tie 
Governor to remove a holder who n 
disloyal or does not manage his estate 
properly or does not improve cultivation 
or 11 othenvise of bad behaviour 0 
guilty of bad admimstration 
involve a condition that the interest of tn 
ZanunioT is only for his life 
holder of the Z'^ntndan is removrd, tw 
Governor is bound to hand over t 
ZarrmdtiTt to the next heir m the 
succession as if the .^aOTintisr removed ba 
died and the heir will get the right 

19 Counsel then contended that m any 
event the decisiori of the Govemot in 
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Ipclaring Da%arain lo be tlic successor on 
he death of Amarshah ^vas binding and 
-oLlSi’c and could not be reopened. 

Gouisel urged that 

Kit defendant Dayaiain were related to the 
i^ofancc J in the ta-e f gtee “d 
it was open to the Governor to select one 
of the two members of the fami y 
to the last holder m the same degree 
ven though the person selected did not 
elon? to the seniormost Ime. hut it 
“ceLnto the 
,y the lule of lineal 
eketion of a member of a junior branch 
in preference to a member of the senio 
branch would be plainly illega . 

20. Again, the evidence does not 

the view that the Governor 

pass any order in pursuance of th.. p 

Lns of the Chanda Patent or Ac rules of 

succession recorded in the _ r ‘ 

The order of the Governor is m the torm 
of a memorandum adekessed to tne 
Deputy Commissioner, Chanda, 
gth November, 1951 and it states 

'•Government aie pleased ^ 

Shri Dayaram Bapu, son of 
Bapu Raj Gond as the 
Dhanora Z^mindari in the . , 

fatnl ofthe Chanda District till Ae dat 

of vesting of the .^amindan m t 
Government.” 

There is no evidence that the 
made any enquiry to determine 
successor of Amarshah. An order y 
Governor purporting to exercise PO'' 
under the Chanda Patent contemp a 
quasi-judicial inquiry. The or er 
not show that any inquiry was ma 
determining the rights of the con .0 , 

claimants or that any notice , 

heard before tne 


that the “ Government are ^^as 
recognise Dayaram Bapu, son opmla-sn 
Bapu as the Z^^rnmdar of 
Zamindari” does not disclose the r - 
jfor rejecting the claim of 
according to the custom of the family 


the nearest “ male relative . 
evidence on the record that the Governor 
was even aware that there were other 
claimants and if he was awme what their 
da ms were and that the Governor had 

cLmUered those claims 
the claims of Dayaram. In the absence 
rfany evidence that the otde. tjas made 
by the Gotjmot m e»mse oKhe^pot.,^ 
conferred by whether any 

unnecessa^ Povernor m exercise 

„rd« made by!''''^S”t excludes the 

of the powers of the pa^ 

r -Tor the (Svemor was apparentlj 
decision ol tne inauiry and ivas 

reached without ^ of Hindu 

cid%Sn"So^q 

'thf t"andate competen.l 
adjudreate the clatm. 

tVitit there were mutation 
21. It IS true tf^^t ther ^^j^ndan 

proceedings ® ^f^^q-j^juildar Garchiroli 
before the Naib Talni oa ^ 

Tebsil. The 1951, held that the 

order dated 9* was 

dispute relating Amarshsh had 

raitd by the genealogica 

died issueless, f 

tree set being unsuppor- 

Pratapshah wasin . of 

ted by ^ei'^Rfi^were mere statements of 

settlement of 1867 genealogical 

interested P'^ -px ^ram resembled the 

tree filed by Dayara^ Pratapshah 

genealogical tr^ jne *at Amaishah 

Ind was held to be g statcinent 

had clearly ^titled to succeed to 

that Dayaram v^as em ^ 

the kinsman to the 

was the , This decision of the 

deceased Amarshah. ^ genea- 

Naib Dayaram ,,,hich on Ac 

logy produced h^ D ,3 a as Ac 

findings of the i incorrect. J 

HighCourUn* Naib Tahsddar 

Suon P"T'. 3 e 3 <=«i.-V value 

S cvdcnce h» 

a red sLf np hy 

also accepted the 

Dayaram and descendants m 

.ther nearer male 


laimants or that any notice was Vf‘f>a^aram whicu ou ks. 

0 them or that they were heard Be o produced y Court as well as 1 

lovernor decided As T , , ir findings of the j ^jj^orrect. 

lothing m the pleadings in that behalf. « . , ^ this case _ , ^n 

Ac Governor is invested 
judicial power, and if there be a disp > 
the dispute must be decided after ° , 

in inqui^', and the decisiim tnus 
cached consistently with the ru e 
latuial justice and in accordance wi 
mstom of the family. A bald f atement 
hat the “ Government are ^case 

prniTr.;.-^ w,...,...,™ ■Rt.txh son of Balla'sha 
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branch and that Pratapshah Avas one 
degree more removed than Da>aram 
In view of the infirmity attaching to the 
genealogy relied upon by the Revenue 
Officer that decision has also little evi- 
dentiary value 

22 The orders passed by the Governor 
and the revenue authorities do not exclude 
the jurisdiction of the civil Court to 
decide the question of km hip In that 
view we agree wrh the High Court that 
the Z<^mindan originally confirmed in 
favour of Sitaram must according to the 
tenure as recorded in the Wajib ul arz 
devolve upon the first plamtiff 
Dawalatshah to the exclusion of the 
first defendant Dayaram 


may be prescribed, file a statement of 
claim in the prescribed form and specify 
the particulars mentioned therein 
Section 13 authorises the Compensation 
Officer to determine the amount ol 
compensation Section 14 provides 
* (i) If, duimg the cour*e of an en 
quiry by the Compen ation Officer, 
any question is raised regardmg the 
proprietary right in any property 
divested under section 3 and such 
question has not already been deter 
mined by a Court of competent juris- 
diction, the Compensation Officer shall 
proceed to enquire summarily into the 
merits of such question and pass such 
orders as he thinks fit 


-23 The right in hloigazan land wa» 
since the death of Amarshah extin- 
guished by the Madhya Pradesh Abolition 
of Proprietary Rights (Estates, Mahals, 
Alienated Lands) Act I of 1951 The 
Afa/gatan lands are by the devise con 
tamed m the will dated 3rd December, 
1950 given to the plaintiffs Compen- 
sation in respect of the lands would there- 
fore belong to the plaintiffs But u is 
urged that notwithstanding the devise, 
because of the order of the Claim Officer 
under section 14 of Act I of 1931, the 
plaintiffs were not entitled to agitate the 
question of heirship It is enacted by 
section 3 of the Act that on and frem a 
■t^tc to be specified by a notification by 
the State Govemment in that b-half all 
propnctaiy rights m an estate, mahal, 
alienated village or alienated land as the 
■case may be in the area specified in the 
-notification, vesting in a proprietor of 
such estate, mahal, alienated village, 
alienated land, or ic a person having 
interest in such proprietary right through 
the proprietor shall pass from such pro- 
prietor or such other person to and vest 
in the State for the purposes of the State 
tree of all enemnbrances Section 4 
out the consequences of the ve«ting 
of the land in the Government by virtue 
of the notification issued im^r section 3 
Section 8 provides for assessment of 
cc^peimtion payable to every proprietor 
who IS divested of proprietary rights TTie 
■compensauon 1$ to be dcteimmed m 
accoi^ce with the rules contained m 
Schedule 1 Section 12 requires that a 
propiirtor who is divested of propnetarv 
nghts by virtue of 3 notification issued 
under section 3 shall withm such p-nod as 


(2) TTie order of the Compensation 
Officer under sub-section (i) shall not 
be subject to any appeal or revision, 
but any party may, within two months 
from the date of such order, institute a 
suit m the civil Court to have the order 
set aiide, and the decision of such Court 
shall be binding on the Compensation 
Officer, but subject to the result ol 
such suit, if any, the Compensation 
Officer shall be final and conclusive ’’ 
Counsel for Dayaram urged that the 
Compensation Officer had decided by 
his Order dated 30th August, 1951 that 
compensation m respect of the 
land was payable to Dayaram and since 
no suit was filed by the plamtiffs for 
setting aside that deci’ion, the order of 
the Compensation Officer became final 
and conclusive and could not be reopened 
in a suit filed more than six yxars after 
that date ^Vc are unable to accept that 
contention The Compensation Ofiiccr 
IS entitled to decide a qu'^tion only, 
regardmg the proprietary right in the 
property divested under section 3 He 
IS not concerned with determination ofj 
any question relatmg to private dispute 
between two or more persons who make 
competing claims m the matttr of compen- 
sation, lelying upon their respective titles J 
A question regardmg the propiwtaryi 
rights may in ordinary course be raised 
only in a claim against the State, and if 
that claim be decided against the claimant 
in a summary inquiry held by the Com 
pensation Officer, a suit to set aside the 
decision must be filed withm two roortfcs 
from that date and if no suit is filed the 
order becomes final and corcltLivf 
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Section 14 was enacted with a view to put 
an end to disputes with regard to the 
claims to proprietary rights which by 
virtue of the notification issued under 
section 3 are extinguished. It is not 
intended by an Order under section 14 to 
determine complicated questions of title 
by the adjudication of a revenue officer 
in a summary inquiry without even a 
right of appeal and to make his adjudica- 
tion conclusive unless a suit be filed within 
two months from the date of the order. 
That is also clear from the terms of 
section 35 (7) of I of 1951 which provides: 
“ The payment of compensation under 
this Act to the creditors of a proprietor 
or to the proprietor in accordance with 
the prescribed manner stall be a full 
discharge of the State Government from 
all liability to pay compensation for the 
divesting of proprietary rights, but 
shall not prejudice any rights in respect 
of the said rights to -which any other 
person may be entitled by due process 
of law to enforce against the person 
to whom compensation has been paid 
as aforesaid”. 

'The civil Coui't is declared competent 
-to determine disputed questions with 
.regard to title to compensation. We 
agiee with the High Court that section 14 
' Of Act I of 1951 does not invest the Com- 
pensation Officer with jurisdiction to 
determine competing claims of persons 
claiming proprietary rights to the pro- 
perty vesting in the Government by the 
operation of section 3 of the Act. Section 
t'l is intended to determine only tlie pro- 
, Pnetary rights in the land qua the State. 

Finally it was urged that the Trial 
'-'Ourt granted Rs. 10,000 as mesne profits 
and even though the High Court dis- 
3 lowed the claim of the plaintiffs -with 
>'egard to certain items no reduction was 
^ade in the total amount of mesne pro- 
s awarded corresponding to the claim 
isallowed Counsel for the plaintiffs 
concedes that the High Court was in error 
not reducing the amount of the mesne 
Trouts awardable to the plaintiffs He 
grces that instead of the figure of Rs. 
jOoo awardable to the plaintiff Rs. 

1 00 should he substituted. We modify 
.1 ? profits awarded. Subject to 

this appeal fails ard is 
innsred with rosts. 

Quantum of mesne 
;3_y j profits modified ; 

■d’ appeal dismissed. 
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Present.— J. C Shah, K. S. Hegde and 
A. N Grover, JJ. 

Bhagwant Pundlik, etc. .. Appellants* 

V. 

Kishan Ganpat Bharasakal and others 

Respondents. 

Bombay Tenancy and Agricultural Lunds 
{Vtdarbhd Region) Act [XCIX of 1958), 
sections 19, 20 and 36 (i) and (2) — Applicabi- 
lity of sedion 19 — Voluntary delivery of posses- 
sion by tenant to landlord— No surreriuer of 
tenancy in writing, and no verificotion of 
surrender by TahsiUar— Validity of landlord’s 
possession— Right of tenant for restoration of 
possession. 

Section 19 provides that notwithstanding 
any agreement, usage, decree or oider of a 
Court of law tenancy of any land held 
by a tenant shall not be terminated except 
in the cases specified theiein. Thereby 
it was intended to make the provisions of 
section 19, paramount. In section 20 of 
the Act ivhich deals svith surrender it is 
expressly enacted that surrender shall be 
in wiitmg and shall be verified in the 
prescribed manner. Surrender of tenancy 
Uich does not comply with the require- 
ments of section 20 is ineffective. Again, 
sub-section (2) of section 36 imposes^ a 
disability upon the landlord from 
ing possession of any land 
tenant except under an ordei of the Tahsil- 
dar The terms of sub-section (2) of sec- 
tion 36 are explicit; they arc not subject 
Jo any implication thatpossession obtained 
Sthdie consent of the tenant, but without 
™'<„d„of.hcTal..ldar,3Vahd^^ 

tenan ym writing a DelKcry of 

surrender by , jjot render the 

possession voluntai ly d d 

possession of been 

s ction .36 J ^ tion of sub-section (2) 
evicted in contr . Tahsddar ior 

may apply m s«iting to the 

such pc«sessiom 

* C.As. Nos 1409 and 1721 , 970 ^ 


SOI— 56 
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out an order of the Tahsildar auihori«n|» 
the landlord to obtain posses jon dis- 
entitles the tenant to claim possession 
under section 36 (i) ivas exj^ressed 

[Para 5] 

Appeals b> Special Leave from the 
Judgment and Order dated the 15th 
November, 1963 of the Bombay High 
Court Nagpur Bench in Special Givtl 
Application Nos 74b and 747 of 1964 

S K Mehta and A L Mehta Advocates, 
fo' Appf Hants (In both the Appeals) 

M S Gupio, Advocate, for Respondents 
Nos I and 2 (Ir C A No 14090! 1966) 


S S Kkanduja, Advocate, for Respondert 
No 3 (Ir both the Appeals) 

The Judgment of the Court was delivered 
b> 

Shah, J — Badridjs son of Ramgopal was 
the owner of fields Survey Nos 2 and 
9/9 of vilbge Bharolen lalu^ Akot 
DutnctAkola On a6th February, 1938 
Bsdiidas granted a lease for cultivation of 
the land to t\o brothers Kivhan and 
Marik At the end of th* agricultural 
year 1938 59 Badridas took possession 
of the lands from Kuh-'n and Mamk 
rep-csentatmg that he desired to colti 
vate the lands personally Badridas culti 
vated th* lands during the agricultural 
years 193960 and 19^61 and there- 
after on 18th January 1961 he granted 
a lease of the lands for four yea's to 
Bliagwant Son of Pundalik Kishan and 
Manik then applied on 30th Jime 
1961 under S'-ction 36 (i) of the Bombay 
Tenanev and Ai ricultural Lands(Vida'blia 
Region) Act, 190^ f®” an O'der rcstoiing 
possession to them alleging that their 

eviction f om the lands was illegal The 

Additional Tahsildar dum ssed the aopli 
cation b it m appi-il the o-dcr was 
reversed In thi* view of the aorclbtc 
authority Kishan and Manik were m 
1938-39 tenants of the lands and they 
were evicted otlienv isc than m accordance 
wnth the law and that they were entitled 
to be restored to possession under crtion 
36 (i) of the Bombay Tenancy and Agri- 
cultural Lands (Vidarbha Region) Act 
1058 In a petition by Bhagwant the 
Revenue Tribunal reversed the ord*' of 
the appellate authority The Tribunal 
held that since Kishan and Manik had 
given up possession of the lands voluntanlj 


and had allowed Badridas to cultivate 
the lands for the ‘"ollowing two years, they 
had no right to be reinstated into poss s 
Sion of the lands, especially after the lands 
were let out by Badridas to Bhagwant 
Kishan and Manik then moved in the 
High Court of Bombay at Nagpur, tao 
Special Civil Applications Nos 746 and 
747 of 1964 m respect of the two fields 
Survey Nos 2 and g/2 separately The 
High Court set aside the order of the 
Revenue Tribunal and directed that an 
order for possession be made in favour of 
Kishan and Manik in r-spect of the two 
lands With Special Leave, these appeals 
have been preferred by Bhagwant 

2 The Bombay Tenancy and Agneut 
tural Lands (Vidarbha Region) Act, 1958 
was brought into force on 3Cith December, 
1958 Section 20 provides 
“A tenant may terminate the tenanq 
at any time by surrendering bis interest 
of a tenant m faveur of the landlord 

Pfov ided that such surrender shall be in 
vvriiine and shall be verified before the 
Tahsildar in the prt scubrd manner * 
Section 36 of the Ac* prov ides 

“(1) A tenant • • • entitled to posses 
Sion cf ary land * • « under ary 
of the provisions of this Act or as » 
result of evic‘ion m contravention of 
sub section (2) may apply in wntiiurfor 
such possession to the Tahsildar • • * 
(-.) No landlord shall obtam pos'cssicn 
of any land * • • jicld by a 

tenant except ur der an o-der of tne 
Tplisildar Fo- obtaining 'uch order he 
shall make ■*n application in the pre- 

tnbed foimard within a TJcnodof two 

years from the date on which the right 
to obtain possession cf tl c land, • * * 
IS deemed to have accued to him 


3 For the agricultural year 193859 
Kishan and AlaniJc were tenants in re* 
pect of the lands in question Badridas 
took possession of the lands af the end oF 
that year Granting that Kishan and 
Afanik delivered the lands voluntanlv 
there could not under section 20 of the 
Act be a valid surrender unles« the 
surrender was m writing and verified 
before the Tahsildar and in the pres- 
cribed manner Posses'ion obtained by 
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ladridas was not lawful, for Badridas 
btained possession of the land from the 
enants without complying with the 
equirements of section 20 and of sub- 
ection (2) of section 36. Sub-section (2) 
)f section 36 prohibits the landlord from 
>btaimng possession of any land held by 
1 tenant except under an order of the 
lahsildar. Delivery of possession 
roluntarily by Kishan and Manik did 
aot render the possession of Badridas valid. 
Under section 36 (i) a tenant rvho has 
been evicted in contravention of sub- 
section (2) may apply in \vriting to the 
Tahsildar for such possession. 


Bombay held that section 36 (2) is 
plenary and controls section 20 of the 
Act. In the present case there is no 
sui-render of tenancy in writing and no 
verification of surrender by the Tahsildar. 
We need express no opinion on the ques- 
tion whether mere verification by the 
Tahsildar without an order of the Tahsil- 
dar authorising the landlord to obtain 
possession disentitles the tenant to claim 
possession under section 36 (i). 

The appeals fail and aie dismissed. 
Having legard to all the circumstances, 
however, %ve think, there should be no 
order as to costs in this Court 


4. Counsel for the appellant contended 
that section 36 (2) does not cornmence 
with the expression“Notwithstanduig any 
agreement, usage, decice or order of 
a Court of law” as section^ 19 of the Act 
does, and on that account it may reason- 
ably be inferred that the Legislate 
intended that only those tenants shall 
be deemed entitled to possession within 
the meaning of section 36 (i_) who rvere 
dispossessed by fraud, coercion 01 mis- 
representation, and not tenants who had 

rtrtCCPCGlOTl of tllC 


7 Counsel for the appellant Bhagivant 
submitted that there are crops standing on 
the lands, and prayed that the 
may be allowed to I'pP /liem. One 
month’s time from the date of th 
judgment is given to the appellant o 
deliver possession of the lands. 

s.v.j. 


Appeal 

dtsmissed- 


TWP SUPREME COURT OF INDIA, 
representation, and not tenants wno iiaa THIS 
voluntarily parted wdth possession of the Appellate Juiisdiction.) 

lands. We are unable to agree with that v t , r A Vmthalmeam 

irntitcntlnn Spftinn to nrovidcs that pj^SENT. — jf- Shelat, 

and P. Jaganmohan 


M/s Allen Berry & Co., (P-) 


lanas. we are unaoie xo agicc nmuai 
contention. Section 19 provides that 
nounthstanding any agreement, usage, 
decree or order of a Court of law tenancy 
of any land held by a tenant shall net be 
terminated except in the cases specified 
theicin. Thereby it was intended to 

make the provisions of section 19 P^J^' *'• v.^hnnAmt 

mount. In section 20 of the Act which rj.|jg Union of India ••• P 

deals with surrender it is expressly enacted , . ,f 

that surrender shall be in writing and sball 
be verified in the prescribed mannei . 

Surrender of tenancy which docs not 

comply with the requirements of section 20 matters of arbitra 

•s ineffective. Again, sub-section (2) ol general -.vhere parties haw 

section 36 imposes a disability upon the -- 1- ’=1 . , 

jlandloid fiom obtaimii.Er possession ol 


ine wuiuu 

reniifted—Gromds. 


30 imposes a aisaumuy 
landloid fiom obtaining possession ol 
any land occupied by a tenant except 
under an order of the Tahsildar . The 
terms of suh-scction (2) of section 36 are 
explicit, tliey are not subject to any 
implication that possession obtained with 
jthc consent of the tenant, but without an 
lordci of the Tahsildar is Valid. 

^ In a recent judgment Madhao Sjo- 
To/)’a Sonar v. TJie Maharashtra Revenue 
Tribunal and others\ the High Court ot 

0970) Mah.L.J. 991: A.I.R. 1971 5°®- 


tion aivards « ^^^^ator, thereby dis- 
agreed i^P'^p t of law for a 
placing a Cor j,.ocpt the ar\ard as 
forum they m cases the 

final for good ^ for rcmis- 

discretion of th arvard rviH not 

sion or for setting asid 

confined to t P ^ct. 

in sections ib ano g ^ 3 

2418 of 1966. January, 1971 
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The Court, ^^hlle examiQing an award, 
will look at documents accompan^g 
aud fonnmg part of the aaard Tte 
cuestion whether a contract or elaijrc of 
It IS mcorporaled m the assard is a 41^- 
tion of construction of the assard Xne 
test IS does the arbitrator come tc a 
findmg on the wording of the contract 
Ifhe dof 5 he can be said to have impliedly 
incorporated the contract or a clause in 
It whichever be the case But a 
general reference to the contract m the 
award is not to be held as incorporating 
It The p'lnciplc of reading contracts 
or documents into the award is not to be 
encouraged or extended As the p^iea 
chose their own arbitrator to be the Judge 
in th- dispute betsveen them, they cannot, 
when the award is good on the face of it, 
object to the decision either upon the law 
or facts Therefore, even when an arbitra- 
tor commits a mistake either in law or m 
fact m determining the matter rcfcrTcd to 
him, but such mistake dees not appear on 
the face of the award or m a document 
appended to or incorporated in it so as 
toform part of it the award wilt neither 
be remitted nor set aside notwithstanding 
the mistake [P<ir<u 8 end 15 J 

(B) CosU—Aaording cf bj umptu—InUrf 
ferenee by Court 

Considering the huge amounts clai- 
med by the parties the volume of 
evidence, both oral and documentary, 
adduced by them the number of days 
occupied in recordmg that evidence and 
m arguing it cannot be said that the 
discretion which the umpire escrcised m 
the matter of costs was exercised in breach 
of any legal p-uvision or unreasonably 
v\hich can justify the Courts mtcrvcnlion 
[Para 26 1 


The Judgment of the Court was delivered 
by 

Shelal J —By this appeal, under Special 
Leave, the appellant-company challen^s 
the correctness of the judgment of the 
High Court of Punjab, dated 19th 
February, 1963, refusing to set aside an 
umpire’s award dated 22nd March, 
iqiv 8 The award, was m respect ol 
ccrum disputes between the company 
and the Union of India m the matter oi 
disposals of the Unit-d States su plus war 
materials left by the Government ofthe 
USA at the end of the last INorld 
War These surplus material caUca 
the US Surplus Stores, consisted ot 
%ehicles and oth r stores It was S2^ 
that these were sold to the comply by 
the Director General Disposals th^gn 
correspondence and sale no cs IhMC 
contracts of sale were subject to 
General Condition^ of Contract IForm 
Con 117) Cl 13 of the«- General 
Conditions provided that 

“In the event of any quevtion or dispute 
arising under thes- conditions or y 
special conditions of cortraet or 
connection with this contract— the same 
shall be referred to the aw^rd of « 
arbitrator to be nominated by the 
Director General and an artitrator to 
be nominated by the contractor, or 
the case of the said arbitrators not 
agreeing then, to the aw^d of ^ 
umpire to be appointed by the * 

tors in writing before proceeding 
on the reference 


Upon every and any such rcferen«, 
ihc assessment of the costs incidental 
to the reference and award respccUveiy 
shall be in the discretion of the arbitra 
tors or in the event of their not agree- 
ing, of the umpire appointed by them 


Appeal by Special Leave from the Judg- 
ment and Order dated the icth February 
1963 ofthe Punjab High Court Circuit 
■^nch at Delhi m F A O Appeal Tvo 
123 D of 1961 

R L Agarwal K L Mehta S K Mehta, 
P Chaddha, M G Gupta and A R 
Kagaraja Advocates for Appellant 

Dt L M Singhci, Semor Advocate {_Badn 
Doss Sharma Advocate for S P Rt^ar 
Advocate with him), for Respondent 


2 Disputes having arisen between 
the parties both as regards the 
and the quantity of the vehicles de mer 
under the contracts they were referre^ 
in the first instance, to two arbitrate 
nominated by the parties and ultimate y 
to an umpire The disputes were cr^ 
stallizcd into nine claims by the 
lant-company totalling Rs 6 73 
and several counter-claims by the Govern 
ment of India At the end of the 
ration, the umpire, by his said swa^ 
disallowed all the claims made by 
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company, except one for which he 
awarded Rs. 6,94,000 and held, in respect 
of the counter-claims filed by the Govern- 
ment of India, that the appellant-com- 
pany was liable to pay to the Govern- 
ment in all Rs, 36,23,682.50 P. and costs 
amountmg to Rs. 5,40,544. In the 
result, after deducting the claim allorved 
to the appellant-company, the company 
was held liable to pay to the Government 
Rs. 34,70,226.50?. 


3 . Tlie award having been filed by the 
umpire in the Court of the District 
Judge, Delhi and the Government of 
India having thereupon applied for a 
decree in terms of the a\vard, the com- 
pany applied to the Court for setting 
aside the award urging several grounds for 
so doing. The District Judge by an 
elaborate judgment declined to set aside 
the auard. He, however, held that the 
award suffered from an error apparent 
on the face of the award in respect of the 
appellant’s claim No. Ill (a), and further 
held that the counter-claims II, IV, 
V and VI made by the Government 
were not covered by the reference, and 
consequently, the umpire had no juris- 
diction to go into them. Declining, 
however, to set aside the award, he 
remitted it for reconsideration of the 
aforesaid items and also for readjustment 
^he amount of costs in the event of 
enhanced compensation being awarded 
fo _ the company in respect of its 
ciaim_ No, III (a). Dissatisfied with 
ihe judgment of the appellate Court, 
he company filed an appeal before the 
fi/ j I^tirt. The Union of India also 
cd certain cross-objections. The High 
^urt heard the appeal and the cross- 
jcctions together and by its aforesaid 
Judgment dismissed both the appeals and 
c cross-objections and upheld the judg- 
ment of the District Judgef 

Ij support of the claim that the 
foAn ^mble to be set aside. Counsel 
company submitted the following 
propositions for our acceptance: 

j ’ A^t the contracts of sale entered 
tr T company were miscons- 
ued by the umpire and such 

ft. ^Obstruction appears on the face of 
the award; 

^^’mt the umpire, as also the High 
rt, failed to take into considera- 


tion several documents while deciding 
the scope of the sales; 

3 . that in respect of claim No. VI and 
counter-claim No. VI of the Govern- 
ment, the umpire acted beyond his 
jurisdiction as those questions did not 
fall within the scope of the reference, 

4. that the umpire did not act accord- 
ing to law but acted as a conciliator 
and based his award on mere conjec- 
tures and surmises, 

5. tliat his conclusion on ground 
rent awarded to the Government was 
based on no evidence; and 


6. that the costs awarded to_ the 
Government were altogether dispro- 
portionate. 

>. Before we proceed to consider these 
iropositions, it is necessary to ascertain 
he scope of section 30 of the Arbitration 
^ct, 1940 and the principles underlying 
hat section. The general rule in matters 
>f arbitration arvards is that -where parties 
lave agreed upon an arbitrator, thereby 
lisplacing a Court of law for a domestic 
brum, they must accept the award as 
inal for good or ill. In such cases the 
liscretion of the Court either for emission 
,r for setting aside the award will not he 
eadily exercised and woll be strictly 
unfined to the specific grounds set 
n sections 16 and 30 of the Act In 
Jodghnson V. Ferme\ Williams,J., stated 
he principle as follow’s : 

“ Wliere a cause or matters in 

is the result it is to be 

and one other, w think, firmly 

regretted M. "“'I’ere .h^qucstion of 

established, mz., wh face of the 

law necissarily br^^s " accompany- 


. ,e,c rf'centlv cited with 
{jure Rpt. Ltd.~ — ■ 
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6 The principle is that the Court, while 

I examining an award, will look at docu- 
ments accompanying and forming part 
of the award Thus, if an arbitrator were 
to refer to the pleadings of the parties so 
as to incorporate them into the award, the 
Court can look at th*m In some cases, 
however. Courts extended the principle 
land set aside the award on a finding that 
Ithc contract though only referred to but 
not incorporated into the award as 
part of It, had been misconstrued and such 
fimsconstruction had been the basis of the 
laward Thu« m Laniauer v Asser^ the 
dispute between buyers and sellers of 
go(^s was as to who was entitled to 
certain sums paid upon a policy of in 
surance upon the goods This was 
referred to arbitration and the umpire 
made his award basing it on the con- 
struction he placed on the contract, 
namely that as the parties to the contract 
svcre ‘ by the terms thereof principals, 
their interest and liability in insurance 
avas defined to be the value of the invoice 
plus 5 per cent On an application to 
set aside the award, the Court of Appeal 
held that inasmuch as the umpire had 
referred to the contract and the terms 
thereof, it was justified m looking at the 
contract and having done so, found that 
he had based his decision entirely upon 
the terms of the contracts It also found 
that since the contract, if properly 
construed did not justify the decision, the 
award tvas bad on the face of it and svas 
liable to be set aside A sunilar view 
appears also to have been taken m F R 
Absalom Lid v Gnat Wtsltrn {London) 
Gaidm Villagi Saculy Ltd * ^Vhc^e the 
award set out the relevant words and 
clause 30 of the contract and also the 
conclusion of law on the meaning of those 
words Lord Russell said t^t since 
the award recited the contract and referred 
in terms to th: provisions of clause 30 , 
thereby incorporating it into the award* 
and then stated the construction which the 
arbitrator placed upon that clause, the 
Court was entitled to look at that clause 
to ascertain if the construction placed by 
the arbitrator was erroneous 


7 The 
Landauer 


co-rectness of the decision m 
V Asser^, was challenged before 


1 L.R (1905) 2 K.B 184 
2. LJt,(l933) A.C 592 


the Vnvy Council in ChampsgfBkara Cf Ct 
V Jictaj Balloo Spiraling & Weaving Co 
Ltd ^ Lord Dunedin, however, did not 
expressly oveirule it but rested content by 
olwerving that that decision was not 
bmdmg on the Board But he formulated 
the principle thus 

“An error in law on the face of the 
award means, — that you can find in 
the award or a document actually in 
corporated thereto, as for instance a 
note appended by the arbitrator stating 
the reasons for his judgment, some le^ 
proposition which is the basis of the 
award and which you can then say » 
erroneous It docs not mean that ilm 
a narrative a reference is made to a 
contention of one party that opens the 
door to seeing first what that contention 
IS, and then gomg to the contract 
on which the parties’ rights dc^nd to 
sec if that contention is soimd ’ 

The Privy Council upheld the awsid 
slating that it vnzu impossible 
what was the mistake on the face of tne 
award which the arbitrators had made 
as they had not tied themselves dovra t 
any legal principle which was 
The mere fact that the Court ''Ouldhave 
con trued a document differently wn tw 
arbitrator would not induce the * 
interfere unless the construction gi'w 
by the arbitrator is such that it i« 
the well cstabli hed principles of co 
struction (see AalasUon v Dv^ Daelopaen 
Co* 

8 In an illuminating analysis of a larg 
number of earlier decisions, incloding 
Laniauer* andFR Absalom Lid * i 

L J , in Giacomo Costa Fu Ardrea v Br 
lUsltaa Trading Co Lid « recorded his con 
elusion thus 

“ It seems to me therefore, that on the 
cases, there 15 none which comp-Is u* ^ 
hold that a mere reference 
contract in the award entitles us to loox 
at the contract It may be that m 
particular cases a specific reference to ^ 
particular clause of a contract may 
inrorporatc the contract or that clause 


L R (1923) A C 
L.R (1923) A C 395 
LJl (1905)2 KB r 
LR.(1933) A.C 592 
(1962) 2 AU aR 53 


184 
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of it, in the award. I think that we are 
driven back to first principles in this 
matter, namely, that an award can only 
be set aside for error which is on its face. 
It is true that an award can incoi-porate 
another document so as to entitle one 
to read that document as part of the 
aivard and, by reading them together, 
find an error on the face of the award.” 

jrhe question whether a contract or a 
clause of it is incorporated in the award 
is a question of construction of the award. 
[Tie test is, does the arbitrator come to a 
finding on the wording of the contract. 
If he does, he can be said to have impliedly 
incorporated the contract or a clause in 
it whichever be the case. But a mere 
general reference to the contract in 
the award is not to be held as incor- 
porating it. The principle of leading 
contracts or other documents into the 
award is not to be encouraged or extended 
[see Babu Ram v. Manhemal and others. 
[Xlie rule thus is that as the paities chose 
their own arbitrator to be the Judge in 
|the dispute between them, they cannot, 
[when the award is good on the face of it, 
object to the decision either upon the 
[law or the facts . Therefore, even when an 
[arbitrator commits a mistake either in 
law or m fact in determining the matter 
referred to him, but such mistake does 
not appear on the face of the award or in 
a document appended to or incorporated 
in it so as to form part of it, the award 
Iwill neither be remitted nor set aside not- 
ivithstanding the mistake. 

9. In the light of the principle above 
stated, the first question calling for 
determination is, is there an error appa- 
rent on the award, in the sense that the 
Umpire misconstrued the contracts of 
sale inasmuch as though those contracts 
were contained in sale-notes as well as 
in several letters, he con'sidered the sale- 
notes only as Containing the contracts of 
sale disiegarding the correspondence 
ivhich had taken place between the coin- 
pany and the Director-General,^ Disposals 
and his officers^ Such a question Avoiud 
undoubtedly be one of law. But 
disputes leferred to the umpire contained 
disputes both of fact and law. Ordinarily 
^hc decision of the umpire, even though 

be o n a question of law, would be 

1 C.A. No. 107 of 1966, decided on 5th 
December, 1968. 


binding on the parties. The Couit 
would only interfeie it the case falls within 
the exceptions mentioned by Williams, J., 
in Hodgkinson v. Ferme'^ and reaffirmed 
by Diplock, L.J., in Gtacomo Costa Fu 
Andrea v. British Italian Trading Co., Ltd.". 

10 . Theie weie in all three separate sales 
to the appellant-company, which accord- 
ing to the lespondents tvere incorporated 
in sale-notes Nos. i6o, i6i and 197. 
Before the sale-note 160 was issued on 
iith July, 1946, It IS a fact that the com- 
pany had written a lettei dated loth July, 
1946, which ivas also endorsed by tivo 
officers of the Director-General, Disposals. 
The letter contained three clauses, the 
first of whicli stated that “M/s Allen 
Berry will buy the Moran Vehicles 
Depot ‘as is where is’ foi Rs. 1,80,00,000”. 
The two othei clauses provided the manner 
and time of payment of the sale price. 
But the letter commenced \vith the follow- 
ing words : 

“Pending detailed lecoid of teims 
tomorrow the following are the bioad 
heads of agreement, ivhich will foim 
the basis of sale of suiplus vehicles : 

The ne.xt day, i e., nth July, 1946, the 
Department issued sale-note 160 which 
in clear terms stated that what was 
purchased were “all vehicles a.nd trailers 
lying in Moian Depot”, which meant 
that the vehicles sold were only those that 
were actually lying m that depot on nth 
Tulv 1946, and not those outside it 01 
those hotnc on the lecords of that depot, 
as contended by the company 
ever appears from the judgment of the 
Trial Couit (para. 206) that on leceipt 
of sale-note 160, the company wotc a 
letter on nth July, 1946, in ^vhich 1 con- 
tended that “We have th 

entire vehicle depot of ^wan . i 
Lneais that in vieiv of this diffeience ot 

appeals j of icpiescntatiws of 

the minutes of tt c a c S read as 
Assam Controller, U S.A.b.b., 

follows . 

“ .nduS'e .11 vel.icl» 


TITIlTrrBfN s.) 189 at 202. 
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^vhlc!l ^vere or should have been held 
in Moran Depot on the loth July, 
also those which have been is;,ued on a 
Memorandum Receipt as follows — 

(i) To the Americans, left behind 
by them in various camps and depots 
and not yet turned in by us 

(m) Vehicles issued on Memorandum 
Receipt to military units assisting the 
U S A S S , Orgamsation 

(m) Any surplus vehicles originally 
allotted to U S A S S Unitsp— for opera- 
tional purposes and now no longer 
required by them 

On 17th September 1946, as secraphont 
message was sent from New Delhi to 
Calcutta which stated We have sold 
U S Army surplus vehicles presumed to 
be borne on Moran list, that is those 
actually in Moran Vehicle Depot or those 
that v\ere intended to be moved to that 
depot, which was meant to be parking 
depot for surplus U S vehicles in Assam 
area On 86th September, 1946, the 
Director General Disposals, wrote to 
the company that The vehicles sold to 
you in Assam are those U S Army 
surplus vehicles actually m Moran Vehicles 
Depot or those that were intended to be 
moved to Moran Vehicle Depot Any 
mobile engineering equipment such as 
mobile cranes, tracked tractors are 
excluded from the sale to you On 
loth December, 1946, the Controller 
issued a release order m respect of 

I All vehicles and trailers lying in 
Moran Depot on loth July, 1946, 
including all United States Army 
Surplus Stores excluding land and 
buildings lying within Moran Depot 
and transferred to the Government of 
India from the Government of the 
United States 

2 Vehicles in operational use in 
Calcutta and Assam as and when no 
longer required by the U S A S S 
Organisation’ 

11 The question raised by Counsel is 
that the umpire failed to consider all 
these documents while considering the 
scope and content of the contract of sale 
and relied on only sale note No 160, 
dated iith July, 1946, that the contract 
was not contamed tn the said note 160 


alone, and that therefore he misconstrued 
the contract, and that that misconstrue 
tion, which IS a point of law, is apparent 
on the face of the award, as u was 
made the very basis of the award 

12 The first thice issues raised by the 
umpue were 

(1) whether the appellant was entitled 
to prove that any vehicles, stores etc, 
other than those mentioned in the sale 
notes were sold to it, 

(2) whether the Government was bound 
by the clarifications, representations, 
explanations or assurances made or given 
by any officer or officers of the Depart 
meat regarding the subject matter of the 
contracts of sale except those neccssaril> 
implicit in the sale notes, and 

(3) whether the Government sold any 
v^iclcs except those lying m 
Depot on iith July 1946, o’" 
miended to be moved thereto 

13 Tlie dispute between the partie', 
thus, clearly was that whereas the com 
pany claimed that the sale was of a** 
vehicles borne on the records of Moran 
Depot irrespective of whether they were 
actuailv lying there on nth Juh i 94 ® 
or not, the Government claimed IM‘ 
the company was entitled to those actually 
lying in the Depot According to the 
respondents the contract of sale waa to 
be found in the sale note, and therefore, 
any subsequent explanations or assu- 
rances given by any officer or officers ol 
the Department could not vary or alter 
the terms of the contract These expla 
nations and assurances were given only 
to remove the misunderstanding of the 
company over the question of the scope 
and extent of the sale made to it 

14 The umpire set out part of the sale- 
notes 160 and 197 in the award and then 
observed 

“the language used in these sale letters 
IS to my mind perfectly clear, explici 
and unambiguous and excludes the 
possibility of any vehicles trailers or 
stores lying on the dates in question out- 
side the locations specified m the sale 
letters having been included in the two 
sales*. The contention that they 10 
fact include all vehicular stores m 
Assam m one case and m Bengal area 
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in tlie other has been made m all 
seriousness and a good deal of evidence 
both oral and documentary has been 
produced in support of or against such 
contention. The point has also been 
argued at great length by learned 
Counsel for the parties. I have given 
the whole matter my most serious and 
earnest consideration and my view is 
that apart from the language of the 
tivo sale-deeds being against such a 
contention, the evidence too consi- 
dered as a Avhole does not support it. 
Accordingly, I hold that the stores 
sold to the claimants in the case ol 
Assam were those actually located in 
Moran Depot on lOth July, 1946 
in the case of Bengal those actually 
located in Jodhpur and other depots 
specified in the sale letter on 3^®^ 
July, 1946”. 

He next held; 

“The alleged clarifications or represen- 
tations made or explanations or assur- 
ances given by any officer or officeis ot 
the disposals department either vei- 
bally or in writing have been very 
carefully examined by me and I aip- 
of opinion that neither are they, consi- 
dered as a whole, capable of the ii^er- 
pretation sought to be put upon them 
by the claimants nor aie the respon- 
dents bound by them. They arc not 
in accordance with law and do not 
amount to legal contracts binding the 
respondents”. 


sold, and secondly, arising out of that, 
the question ■whether besides the said 
sale-notes 160 and 197, the subsequent 
clarification or explanations were binding 
on the Government. These vere, no’ 
doubt, questions partly of fact and paitly 
of law. But questions both of fact and 
law were refened to the umpire andj 
pnma Jam his findings on them would 
bind the parties unless, as explained earlier 
the umpire has laid down any legal pro- 
position, such as a construction wl”ch 's 
made the basis of the award and is on the 
face of the award an error. 

16 The point is, is this such a case? 
True It is that this is not ^ case where a 
nuestion of law is specifically referred to. 
lUs dearly a case falling in the category 
S caS lihe Kalanton v. Duff Development 

notes by an otticei lesnondents 

nient were not 

nor could they entitled to 

give. But the fact that ne 
legal Pnittt not me^^ 

incorporated m 01 documents, 

of the award a “ , , jn or wTong, 

the construction o - ^ iP 

is the basis of^tc 3^5^ to be an 

any, m suet a ca-e ^^^^rd 

error apparel^ on ^e Jace^o^ 

entitling the evidence before the 

documents placed ^t^d in the 

umpire but not T tjien 

award so as to fo P ^is- 

to make a search if they 

construed by him. principle emerging 
standing, is thc__^^ ,„Emh Counsel placed 


from the decisions is not a case 

Ee us. I» 7“'he ”»“* ”1 f '1 
where the^umpi ’ j|- ^jown a le^ 

Dunedin, Jied 1 face of the 

^vhlc^ makes 


diese passages clearly show that the 
impire had consideied, besides the sale- 
lotes, the oral and documentary evidence 
led by the parties as also the contentions 

urged on and as regards them by n^rrect principi- ^ 

ior the company. It is_ impossib , standing, is the_c , • 1. Counsel placed 
therefore, to uphold the contention that decisions . ^ case 

the various docents, i e., the letter of - -vent, ... 

the company dated loth July, 19465 *^he 
subsequent correspondence, minutes ot 
the meetings w'hich took place after tne 
ie-note 160 w’as issued etc., were not 
aken into consideration by the umpne 
''■hile coming to his conclusion as to 
"'hat actually was sold to the company. 

15 . The dispute, amongst other dispute^ 
referred^ to the umpire and crystallized 
hy him in the form of issues on the plead- 
ings of the parties involved, as alieady 
stated, the question first as to w'hat was 

S c j-^57 


ui-nuciii correspouucin-t, , Duneam, y'- . , ^ ihe lacc 151 ^ 

meetings which took place after the proposition iv ' rfjjg award makes 
ale-note ifin wa.: Icsned etc., were not ^^vard was unsouna. ^pok into 


Sd w-as misound. t- into 

it clear in so many IV evidence, including 
account the , _ hy Counsel and 

the documents te le conclusion that it 
then only carne ^“^p^ny in its contenuon 


1 . L.R. (1923) A.C 395 
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I and 2 raised by Mr Agarwal, therefore, 
cannot be upheld 


17 Contention ^so 3 relates to 547 
\ehicles said to ha\c been sold to the 
company under sale note 197, dated 
2/6th August 1946 There is no dispute 
that out of these \ehicles the company 
removed 291 vehicles alleging that the 
delivery of the balance of 256 vehicles was 
withheld The company made a claim 
being No VI for the p'lce of these 256 
undelivered vehicles The respondents’ 
contention was that the sale to the com* 
pany was confined only to the USA 
Surplus Stores, that these vehicles did 
not fall within that category but were 
Reverse Land Lease vehicles belonging to 
the Government of India under an agree- 
ment between the USA and India 
On these allegations the respondents laid 
counter-claim No VI claiming the price 
of the 291 vehicles admittedly removed 
by the company when they were l>mg 
in Jodhpur Depot, Calcutta 


18 The umpire found that the otpres- 
aion Reverse Land Lea<e ’ related to 
the reciprocal aid articles referred to in 
the said agreement A reciprocal aid 
article, according to that agreement, 
meant an article transferred by the 
India Government to the U S Govern 
ment under reciprocal aid under para 
4 G of that agreement The USA 
Government was deemed to have acoui- 
red as on 2nd September 1945 full title 
over such articles except that such rccipro- 
^ aid articles incorporated into instal- 
lations in India were deemed to have been 
returned to India Government from the 
date when the U S A forces relinquished 
possession of such installations From 
the inventories produced before him the 
umpire held tliat these 547 vehicles were 
incorporated into installations in India 
and therefore ownership m them vested 
m India Government on and after the 
USA forces relinquished possession cf 
those installations They could not, therc- 
fore be regard d as U S Surplus Stores 
which alone were and could be the sub- 
ject nutter of sale note 197 Ctnsc- 

quently the company was not entitled to 

remove the said »qi vehicles vvhidi it did 
much less rould the company claim com 
pemation for 256 vehicles which it alle 
ged were not delivered to it In the 
result, the umpire allovsed the Govern 


ment’s counter-claim No VI, which wa 
for the price of 291 vehicles unauthori- 
sed ly remov ed by the company from Jodh 
pur Depot 

19 The argument m connection with 
this part of the award v\as, firstly, that 
the fedings of the umpire v\ere vitiated 
as there was total lack of evidence on 
which they could be based, and secondly 
that m any event, the umpire had no 
jurisdiction to award compensation to 
the Government in respect of counter 
claim No VI The first part of the argu 
ment need not detain us as the finding 
that those vehicles formed part of reci 
procal aid articles, the ownership in which 
vested in the Government of India and 
were therefore not U S A S S vias based 
on the agreement between the two Govern 
meats and the inventories produced 
befo"e the umpire from which he could 
holdi that they belonged to the Gov'iti 
ment of India from the date when the 
installations m which they were incorp^ 
rated were relinquished by the U o 
forces, and that therefore, they could 
not form the subject matter of s*^*”^* 
197 which related only to the U a 
Surplus Stores 

20 The second part of the argum nt, 
however, requires consideration TM 
question 1$ whether the arbitration clause 
included a dispute relating to *^*^1*.“ 
sation in respect of the said 291 vxmcies 
unauthoriscdly removed by the companv 
clause 13 of the general conditions 0 
contract quoted earlier, provides fot 
reference to arbitration of all questions 
or disputes “arising under these condi 
tions ’ or “in connection with this con 
tract’ 

21 Dr Smghvi referred us to clau c lO 
of these conditions also but it is clear 
that It can m no sense apply to the oi^ 
pute relating to compensation But the 
words ‘arising under these conditions ^ 
and ‘ in connection with this contract 
are undoubtedly wide and comprehcnsiv'^ 
It IS nonetheless a question whether the 
dispute as to compensation on th'* 

of unautho'^ised appropriation of ches^ 
vehicles by the company falls w ithm clause 
13 In lldja Sagar Josh V Sumdtr 
Gaalam^ the words expenditure m con, 


1 (1969) 1 S CJ 388 (1969)2 SCR- 

ATR 1969 SC 288 





ALLEN BERRY & CO., (P.) LTD. V. UNION OF INDIA {Shelat, J.). 


451 


nection with election” used in section 77 
of the Representation of the People Act, 
1951, were construed to mean “having 
to do with”. An arbitration clause 
-wherein the words “in relation to or in 
connection with the contract” were con- 
( strued not to contemplate a dispute raised 
by a contractor that he could avoid the 
-contract on the ground that it was 
obtained by a fraudulent misiepresenta- 
tion. (see Monro v. Bognor Urban District 
Counaiy, But a claim for damages 
on the ground of negligence on the part 
of the defendant in removing the plain- 
tiff’s furniture against a clause for due 
diligence in removing it was held to fall 
■within the arbitration clause. {Woolf v. 
'Collis Removal Service)^. 

22 . Counsel conceded that a dispute as 
to the interpretation of sale-note 197 
would fall under the arbitration clause. 
If that is so, it must follow that the umpire 
was competent to decide whether the 
said 547 vehicles fell within the purview of 
the sale-note or not. If in determining 
that question he came to the conclusion 
that they did not, the obvious conclusion 
would be that the company ivas not enti- 
tled to take away 291 vehicles admittedly 
removed by it from the depot. If the 
company did that, would the question 
to the return or of compensation in 
lieu of such vehicles to which it was 
not entitled under the sale, be a question 
which arises out of or in connection with 
the contract? Counsel went as far as to 
say that the umpire in deciding the com- 
pany’s claim No. VI and the Government’s 
counter-claim No. VI could decide that 
the company was not entitled to those 
vehicles, but could not take the next 
step cither to direct the return of them 
or payment of compensation in lieu of 
those vehicles. In our view, such an 
argument cannot be accepted The rea- 
son IS that once it is found that he was 
competent to decide the dispute as to 
whether the said 547 vehicles were not 
the subject-matter of the sale and 291 of 
them were removed unauthorisedly, he 
(Oust, to do justice between the parties 
tcspect of disputes referred to him, 
order the company either to return them 
°J^^o pay compensation for them Since 
__-^^fimtcourse was not possible after all 


1 . 

2 . 


LR. (I915)3K.B. 167. 
(1947) 2 All E.R. 260. 


these years, the second ivas the only and 
the obvious course. The dispute laised 
by the respondents that 291 vehicles were 
not included in the sale was co-extensive 
with and connected with the dispute that 
the company was bound to return them 
if it -was found that they w'ere not coveied 
by the sale. On this reasoning it is not 
possible to say that the umpire -went 
beyond his jurisdiction eithei in rejecting 
the company’s claim No VI 01 m accept- 
ing the coi responding counter-claim No. 
VI of the respondents 


23 . Contention 4 1 elates to 600 vehicles 
which had been taken out of Moran 
Depot for operational purposes, but 
which the company claimed were part 
of the sale under sale-note 160 '^e 

umpiie held (i) that these vehicles having 
been taken out of the depot for operational 
purposes did not fall within the sale, and 
(2) in the alternative, that the evidence 
disclosed that a substantial number of 
vehicles in operational use were delivered 
to the company even though strictly 
(peakmg i. no. .n...W *» “ 

they were not lymg m the depot 
loth July, 1946. The umpue further 
held that if some of them per chajice 

to which the company ^id 

SS .'n th“ l.ke a co„..- 

hatoi than as an arbitrator. 

qucntly, if he v gjidtlcd to 

though the cornpa > , bv it yet the 

the said 600 vehicl s 1 ^ 'substantial 

authorities had del deficiency, 

number of <1™ “t/"' no.Vmlio"?' 

rs" 

judgment of the “ _ b„,b oral 
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collected a number of vehicles lying at 
places outside the depot and the vehicles 
so collected were recorded by the com 
pany yet the company had withheld the 
production of those records In view of 
these facts it is impossible to sav that the 
umpire had acted without evidence, or 
that he behaved in the manner of a 
conciliator or gave findings on conjectures 
and surmises 


Hie result is that the appeal fails and is 
dumissed with costs 
S V J Appeal dumsei 

THE SUPREME COURT OF INDIA 
(Civil Appellate Jurisdiction ) 

Present — S M Sikn end I BkaTgaca,JJ 
Hatli Appellanl* 


25 Our interference was invited next on 
the question of ground rent on the ground 
that the amount of such rent was fixed 
by the umpire without my evidence 
There is hardly any substance in this 
contention The sites on which the 
various depots were situated were rcquisi 
tioned by the Government under the 
Defence of India Rules The Govern 
ment had a statutory obligation therefore 
to pay to the owners of those sites com 
pcnsation as provided by those rules 
Under the contracts of sale the company 
was bound to pay to the Government 
ground rent and other charges which the 
Government in its turn was liable to pay 
It IS therefore not correct to say that the 
umpire could award only that amount 
which the Government had actually 
paid and that the umpire should, there- 
fore, have taken an account from th" 
Government It was never the case of 
the company that the Government had 
claim**d ground rent higher than the 
compensation it was liable to pay 


26 The last objection was that the 
amoimt of costs awarded by the umpire 
to the respondents was disproportionate 
It appears from the award that the umpire 
fixed the amount of costs after considering 
the statements of expenses incurred by 
the parties for the hearing before him 
tendered by the respective Counsel for 
the parties Considering the huge 
amounts claimed by the parties the 
volume of evidence both oral and docu 
mentary, adduced by them the number 
of days occupied in recordmg that cvi 
dence and in arguing the case we are not 
pjepi' cd to say that the discretion whidi 
th» u mpire exerci ed in the matter of 
co>ts was exercised in breach of any legal 
provision or unreasonably which can 
justify the Court’s intervention 


27 In our view none of the six conten- 
tions urged by Counsel can be upheld 


Snnder Singh Respondent 

Delhi Land Reforms Act (I/// of 
section 183, section 84 First Schedule and 
seciton 186— Cm/ Procedure Cole section 
Suit for declaration of Bhutntdan rights and 
recotery ej possession — Proper Jorum — Bar of 
aal Court s junsdtelwn 
The Act envisages only three classes of 
persons who would possess rights in 
AgiicuUural land after the commence- 
ment of the Act, vtz , Bhumidar, Asanii 
or Goan Sabha In view of the schem* 
of the Act under section 84 the right to 
institute a suits for possession was granUo 
only to thc*e 3 classes [Paw 3 i 

Jurisdiction of the civil Courtis ^*“ 1 ^ 
barred by section 185 ofthe Actreadwim 
thevariousitemsofthefir«t schedule Ifa 
Bhumidar seeks a declaration of his 
right, he has to app"oach the Revenue- 
Assistant by an application under item 4» 
while, if a Gaon Sabha w’ants a classifica- 
tion in respect of any person claiming to 
be entitled to any right in any land it can 
institute a suit for a declaration under item 
26 and the Revenue Assistant can make- 
a declaration of the right of such person 
So far as suits for possession are concerned 
jurisdiction is given to the Revenue 
Assistant to grant decree for possession 
and the suit for possession in rc'pcct 
of agricultural land, after the commcnc^ 
ment of the Act, can only be instituted 
either by a Bhumidar, or an Asami or 
the Gaon Sabha There can be no suit 
by any person claiming to be a proprietor, 
b^use the Act does not env isage a pro- 
prietor or as such continuing to haver^t 
after the commencement of the Act 
jurisdiction of the cml Court is limitw 
to deciding the title referred to it by the 
revenue Court This clearly implies that 
ifaquestion oftitle is raised man a pphra - 

•CANo 1228 of 1966 
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ion for declaration of Bhumidar’s right 
inder item 4 of Schedule I of the Act, 
hat question will then be refen ed by 
lie Revenue Assistant to the civil Court; 
but a party wanting to raise such a ques- 
tion of title in order to claim Bhumidari 
right cannot directly approach the civil 
Court. 

All the reliefs claimed by the appellant 
in the instant suit were within the com- 
petent jurisdiction of the Revenue 
I Assistant and the civil Court has no juris- 
-diction to entertain the suit. [Para. 7]. 

Appeal by Special Leave fiom the Judg- 
ment and Decree dated the and December, 
1965 of the Punjab High Court, Circuit 
Bench at Delhi in Letters Patent Appeal 
No. 67-D of 1965. 

■G.B. Agarwala, Senior Advocate (P.P. 
Juneja, Advocate with him) , foi Appellant. 

Sardari Lai Bhaiia, D.R. Gupta and H.K. 
Pun, Advocates, for Respondent. 

The Judgment of the Court svas delivered 
•by 

Bhargava, J . — ^The appellant Hatti, svas 
declared a Bhumidar of some land belong- 
ing to the respondent Sundar Singh, 
under section 13 of the Delhi Land 
Reforms Act No. VIII of 1954 (hereinafter 
Teferred to as “ the Act”). The respon- 
dent then brought a suit in the civil 
‘Court claiming three reliefs. The fiist 
■relief claimed was for a declaration that 
"the declaration of Bhumidari issued in the 
Mme of the appellant with respect to the 
land in dispute was wrong, illegal, without 
jurisdiction, ultra vires, void and ineffec- 
tive against the respondent The second 
relief was that the respondent be declared 
‘cntitli d to Bhumidari rights under section 
1 1 of the Act ; and the third lelief was for 
possession of the land. The suit was 
brought on the allegation that the respon- 
dent was the owner of the land, ivhile the 
appellant had no rights in it. The land 
atong with some other land was on 
Mustrajri with one Sultan Singh for a 
Ponod of ao years ending in June, 1952 
the appellant had been admitted 
^ a tenant-at-will by the Mustrajar. 
ya me expiry of the period of 20 years 
^ f ^952, the Mustrajri stood tenni- 
,, and the original Mustrajar’s heirs 
^ t the land. The appellant, however, 
ontinued in possession, but, since he was 
®ant-at-will of the Mustrajar, he had 
rights in the land after the eoqi'ry 


of the Mustiajri. He was asked to 
surrender possession, but failed to do so. 
On the other hand, he was wrongly 
granted the declaration under section 13 
of the Act that he was a Bhumidar when 
he had no rights as tenant in the land 
at all. The main defence taken on 
behalf of the appellant was that he was a 
non-occupancy tenant and he was entitled 
to the declaration of his Bhumidaii rights. 
Apart fiom the issues on merits, one issue 
was laised by the appellant that the civil 
Court had no jurisdiction to enteitam 
the suit in view of the provisions of 
section 185 of the Act. The trial Gomt 
held that the jurisdiction of the civil 
Court was not barred. On merits, the 


finding lecorded was that the respondent 
was the proprietor of the land, but no 
declaration could be granted that he 
became Bhumidar under section ii of 
the Act, as that relief could only be granted 
by the revenue authorities under the Act. 
It was held that he was, however, entitled 
to possession in exeicise of his right as pio- 
prietor so that a decree for possession was 
granted in his favour. That deciee ivas 
upheld, in appeal, by the Distiict Judge 
and, in Second Appeal, by a learns 
single Judge of the High Court of Punjab 
The Letters Patent appeal before the 
Division Bench was also dismissed, so 
that the appelllant has now come up to 
tuic nnm-t in this appeal by Special 


The only point that was argued before 

e Division Bench in the Letters Patent 

,peal was that the civil Court had no 

risdiction to entertain the suit, so that 

this appeal, we are also A 

is issue alone. Section 185 (i) of the 

- r which reliance has been placed 

r urging that the civil Com t has no 

risdiction, is as Follows:— 

“ 181 fi) Except as provided by or 

a ^r-' rhi"! Act no Coui t other than a 

Court mentioned in column 7 of Schedule 

T ^hall notwithstanding any^mg co 
I shall, non procedure, 

^no's'^ake cognizance of any suit, apph- 
column 3 thereof. ^ , 

hioh roqu.™ opl.Bc- 

I column 3 P , Art For these 

ctions II and igoftheAct. 
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applications, there is no period of hmita 
tion prescribed at all, and the Court of 
original jurisdiction is that of the Revenue 
Assistant Item 19 refers to section 84 of 
the Act and relates to suit for ejectment of 
a person occupying land without title 
and for damages The three sub clauses 
mention that the suit can bt instituted 
(1) by a Bhumidar declared under 
Chapter III of the "^-Ct or by an Asami 
falling under section 6 of the Act where 
such unlawful occupant was in possession 
of the land before the issue of the pres 
cnbed declaration from (11) by a Gaon 
Sabha tshere the unlawful occupant was 
in possession of the land before the consti- 
tution of Gaon Panchayat , and ^iii) by a 
Bliumidar, Asami or Gaon Sabha in any 
other case The period of limitation is 
three years, m the first case, from the date 
of issue of the prescribed declaration 
form, in the second case, from the date of 
constitution of Gaon Panchayat under 
section i^i , and in the third case from 
the rstofjuiy following the date of occu 
pation The Court oforigmaljurtsdiction 
in each case is that of the Revenue Assis 
tant Item s8 refers to section <04 and 
relates to declaratory suit, under that 
section period of limitation 1$ pre* 
cribed for such a suit, and the Court of 
original jurisdiction is again the Revenue 
Assistant The plea put forward on 
behalf of the appellant was that this suit, 
which vas instituted by the respondent, 
C0M.red only those reliefs whicli could be 
granted by the Revenue Assistant under 
the three items lSo> 4 19 and 28 of the 
First Schedule to the Ar-t mentioned above, 
so that, by virtue of section i8j of the 
^ct the juri diction of the civil Court 
was barred TJie High Court has taken 
the view that the suit 15 really m the 
nature of a title sun and sucli a title suit 
IS not covered by th<^c items, so that the 
juri<diction of the civil Court was not 
barred It is this view of the High Court 

that has been challenged before us in thi« 
appeal 

3 Learned Counsel app^nng for the 
appellant took us through the various 
provisions of the Act to show that the 
Act IS a complete code which lays dovm 
the rights that any person can possess 
in agricultural land m the area to whidh 
the Act applies and the remedies that can 
be sou^t m respect of such land for 
obtaining declaration of their n^ts or 


any other declaration for possession The 
Act abolished the ownership of agricul 
tura! land by the previous proprietors 
ITus was effected by first laying down in 
sections it and 13 that proprietors will 
become Bhumidars in respect of their 
lands which were their khud hasht or Sir 
while tenants would become Bhumidars 
m respect of their holdings Under 
section 6 of the Act, persons belonging to 
several classes which included non occu- 
pancy tenants of proprietor’s grove and 
sub tenants of tenants grove, and non 
occupancy tenants of pasture land, or of 
land covered by water, and some other 
classes shall become Asamis “Holding 
was defined in section 3 (im) of the Act 
by stating that it means — 

(<i) in respect of — 

(i) Bhumidar or Asami , or 
(11) tenant or sub tenant under tic 
I^jab Tenancy Act, 1887, or the 
Agra Tenancy Act, 1901 , or 
(ill) lessee under the Bhoodan \8gna 
Act 1955 a parcel or parcels of Lnd 
held under one tenure, lease, engage- 
ment or grant , and 
(t) in respect of proprietors, a parcel 
or parcels of land held as sir or kfiaa- 
kasht 

Th<' effect of sections 6 and 13 vias that, 
the caficr, tenants and sub tenants are 
lessees under the Bhoodan ^agna Act 
•9 j 5 ceased to continue as such and 
either became Bhumidars cr Asamis 
in respect of their holdings Similar]) 
under section 1 1 proprietors in respect 0! 
their sir and khudu kasht land became 
Bhumidars These sections have to be 
read m conjunction with section 154 
the Act of which the relevant portion J» 
quoted below — 

151 On the commencement of th s 
Act — 

(i) all lands whether cultivable or 
otherwise except land for the time 
b"ing comp-ised in any holding or 
grove 


situate in a Gaon Sabha Aiea, shall 
vest in the Gaor Sabha 
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ections 6, ii, 13 and 154 of the Act 
cad together, thus, sho^v that, after the 
\rt came into force, proprietors of agri- 
mltural land as such ceased to exist, 
[f any land was pait of a holding of a 
proprietor, he became a Bhumidar of it. 
If It was part of a holding of some other 
peison, such as a tenant or a sub-tenant 
etc., he became either a Bhumidar 01 an 
Asami, w'hereupon the lights of the pro- 
[prietor in that land ceased. Lands, 
ivhich were not holdings of either the 
pioprietor or any other person, vested in 
the Gaon Sabha. In the case of pro- 
pi ietors, their lights in the land continued 
to exist only m lespect of holdings which, 
under the definition, must have been either 
their sir or khud kasht at the commence- 
ment of the Act, If it was not JiV or khud 
kasht of a proprietor, it would not be his 
holding and, consequently, such land 
would vest in the Gaon Sabha under sec- 
tion 154, the result of which would be 
that the rights of the proprietor would be 
extinguished. It appears that it ivas in 
view of this scheme of the Act that, under 
section 84, the right to institute a suit 
for pessession was granted only to a 
Bhumidar, or an Asami, or the Gaon 
Sabha. The Act envisaged only these 
three classes of persons "who would possess 
rights in agricultm-al land after the com- 
mencement of the Act. Proprietors as 
such having ceased to exists could not. 
tlieiefore, institute a suit for possession. 
Tins aspect of the case has been lost sight 
by the High Court and the lower Courts, 
because it appears that their attention was 
not drawn to the piovisions of section 154 
of the Act, under which all lands of pro- 
prietors, other than those comprised in 
their holdings, vested in the Gaon 
Sabha, thus extinguishing then proprie- 
tory rights. 

4 A second aspect that needs examina- 
tion relates to the piovisions of the Act 
for declaration of Bhumidari rights. 
Sections II and 13 giant powers to the 
Deputy Commissionei to declare pro- 
piictors in respect of their holdings and 
^'J^tun classes of tenants in respect of their 
“Oldings as Bhumidais. The piocedurc 
0 be adopted for issuing the declaration 
"’as laid down in the Delhi Land 
reforms Rules, 1954 (hereinafter referred 
0 as ‘‘ the Rules”) made by the Chief 
otnmissioner of Delhi in exercise of the 
powers conferred by sections 9, 105, i49j 


1 62 , 1 80 and 1 9 1 of the Act . The relevant 
rules are 6 to 8, These rules envisaged 
preparation of declaration forms by the 
reveneue authorities without any applica- 
tion from any party. The declaration 
foims are based on the entires in the 
revenue records and, having been pre- 
pared on their basis, the declaiation forms 
are issued to the persons who, under the 
forms, are held to be entitled to be decla- 
red as Bhumidars. These rules, thus, 
do not envisage any application under 
section 1 1 or section 13 at this eaily stage. 
Rule 8 (4) lays down that anyone, who 
challenges the correctness of entries in the 
forms of declaration, shall, except where it 
refers to a cleiical omission or error, be 
diiected by the Revenue Assisstant to 
file a regular suit within two months of 
the date of issue. Obviously, this sub- 
rule has to be interpreted m conformity 
with section 185 and item 4 of the First 
Schedule to the Act, so that the scope of 
this sub-1 ule must be confined to institu- 
tion of suits in lespect of matters not 
covered by item 4 *->f the First Schedule. 
This sub-rule rvould not stand in the tvay 
of an application being made by any 
person claiming to be Bhumidar under 
item 4 of the Fust Schedule 
5 The rules weic examined by 
lOianna, J., in Lai Smgh y Sydara and 
another''^, and, m oui opinion, he lightly 
held that a peiusal of the rules goes to 
show that theie is no provision foi giving 
notice to different interested parties belom 
a declaration of Bhumidari rights is 
made and the whole thing is done in 
more 01 less a mechanical way Diat 
being the position, it becomes obvious 
that an application foi declaration of a 
Bhumidari right under item 4 of Schedule 
I of the Act is intended to be made even 
in ca=es where a declaration may have 
been previously granted under section n 

or section 1 3 m accordance with the i vies 

The scheme of the Act appears to be that 
initially, a declaration ofBJiumidan rig 1 

cm be granted under section ii o. section 

icvld “d claimnig Bl.um.dar. 
Sr ,:S«cd .o more a, »ppl.ca_ ^. 
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before the Revenue Assistant who ts to 
adjudicate upon the rights after following 
the usual judicial procedure The wder 
anade by the Revi nue Assistant in such 
a proceeding will then have to be given 
effect to and vvould over nde the declara- 
tions earher issued in accordance with 
the rules This shows that any person, 
vvho IS aggrieved by a declaration of 
Bhuimdari right issued in favour of 
another person, can appropriately seek 
"his remedy by moving an application 
befo e the Revenue Assistant under item 4 
of the First Schedule, whereupon, if he 
succeeds, he will obtain a declaration that 
he 15 the Bhumidar Such a declaration 
will automatically supersede the decla- 
ration issued by the authorities in accord- 
ance with the rules without anv adjudica 
tion of rights and without notice to 
interested parties 


^ Khanna J , m the case of Zal Singh v 
Sardau ani amthir^, coirectly interpreted 
the scope and purpose of the rules under 
which forms of declaration of Blmmidan 
Tights are issued hut, m out opinion, 
sncoTcctly inferred that, since thrrr is no 
effectual adjudication of rights by the 
revenue autfcntics while declaring Bhu- 
midati rights, their declaration must be 
subject to the due adjudication of nghtv 
which, in the absence of an^tlung to 
the contrary, can only be by a civil 
Court It 1$ true that thi declarations 
«made by the revenue authorities without 
'going through the judicial p-occdurc 
arc subject to due adjudication of rights 
but such adjudication must be by an 
|apphcation under item 4 of Schedule 1 
l^d not by ipp-oach to the civil Crurt 
The juiisdiction of the civil Court is 
cleaily barred by section i8j of the Act 
ead With the various items of the First 
^h'siulr mentioned above If a Bhumi- 
dar seeks a declaration of his right, he has 
£0 approach the Revenue Assistant by an 
application under item 4 while if a 
Gaon Sabha wants a clarification m 
respect of any person claiming to be 
entitled to any right m any land u can 
institute a suit for a declaration under 
Item 28, and the Revenue Assistant can 
make a declaration of the nght of sneh 
person ^ far as suits for possession are 
:»n^ed we have already held eailier 
, that section Bf read with item 19 of the 
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Fust Schedule gives the jurisdiction to the 
Revenue Assistant to grant decree for 
possession, and that the suit for possession 
m respect of agricultural land, after the 
commencement of the Act, can only be 
instituted either by a Bhumidar or an 
Asami or the Gaon Sabha There can be 
no suit by any person claiming to be a 
proprietor because the Act does not 
envisage a proprietor as such continuing 
to have rights after the commencement of 
the Act Tlie First Schedule and section 
84 ofthc Act provide full remedy for suit 
for possession to persons vvho can hold 
rights in agricultural land under the Act 

7 The High Court, in this connection, 
referred to section 186 of the Act under 
which any question raised regarding the 
title of any party to the land, which is the 
subject matter of a suit or proceeding 
under the First Schedule, has to be referred 
by the Revenue Court to the competent 
civil Court for decision after framing an 
issue on that question Inference vai 
sought to be drawn from this pm/ision 
thatquesticmof title could be cooipe 
teniiy agitated by a suit m the civil 
Court as the juiisdiction of the civil 
Court vvas not barred It appears to us 
that (here is no justification for drawing 
such an inference On the contrary, 
section 186 envisages that questions of title 
will arise befoie the revenue Courts n 
suits 01 piocecdmgs und.r the First Sche 
dulc and only if such a question anses 
m a competent proceeding pending in a 
revenue Court, an issue w ill be fram^ and 
referred to the civil Court Such a pro- 
vision does not give jurisdiction to the 
cm! Court to entertain the suit it'clfon a 
question of title The jurisdiction of the 
civil Court is limited to deciding the 
issue of title referred to it by the revenue 
Court This clearly implies that, if a 
question of title is raised in an applica- 
tion fo*- declaration of Bhumidari tights 
under item 4 of Schedule I of the Act, 
that question will then be referred by th< 
Revenue Assistant to the cml Court 
but a party wantmg to raise such a qusstiw 
oF title in order to claim Bhumidari nght 
cannot directly approach the civnl Court 

TheActisacompIetecodeunderwhi-h i£ 

u clear that any one, wanting a declara- 
tion of his right as a Bhumidar, or a^ne- 
ved by a declaration issued without 
tohimmfavoui ofanother, can approari 
the Revenue Assistant imdcr item 4 
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industml dispute und**r section lo (i) 
of the Industrial Disputes Act, 1947 

2 The reference arose from the nolo\¥- 

ing facts Prior to 20th Ao il 1959, the 
Government of Bih?r conducting 

through one of its dc^iartments, called 
the Rajya Transport Autho itj, an under- 
taking of road transnort in the State 
The said Autho*ity apj omttd reqaondent 

3 as a Head Clerk in th'" cfR'^e of the 
Divisional Mansger Rajya Transport, 
Bhagilpur, as from 27th July, 1956 The 
order aopointing him stated that the 
appointment was purely temporary and 
was terminable without notice and with- 
out assigning any reasons By an order 
dated i8th Feb uary 1959 issued by 
the State Transport Commissioner, Rajya 
Transpo't, he was discharged from service 
wnth immediate effect On 20th Ad il, 
19^9 the State Government in exercise of 
the power conferred by section 3 of the 
Road Transport Corpo-ations Aet LXIV 
of 1930 set up as from ist Mnv, 1959, 
the appellant corporation Tlie notifica- 
tion IS ued under section 3 tnUr alia stated 
that “The said Co'po'aiion shall, with 
effect from the »aid date, exercise all the 
powers and perfo-m all the functions 
which are at pre ent being exercised and 
performed by the R?jv i Transport, 
Bihar” In the meantime the question of 
the termination of services c f respondent 3 
v«is espoused by respondent 4 ^for the 
Assistant labour Commissioner T^e 
conciliation pxi'xedmgs having failed, 
the State Government referred tl e dispute 
to the Labour Court by an order dated 
24th Fcbiiary, 1961 

3 The Labour Court found (a) That 
respondent 3 was a workman within the 
definition of that tenn in the Industrial 
Disputes Art and the standing order 
governing the apocllant-corporation, and 
that though appointed a head clerk, there 
was no cvidenre to show that his work 
as such head circk was man^'g^rial or 
supervisory, 'b) That the erder dated i8ih 
February, 19^9 terminating tl.e «erviccs 
of respondent 3 was mt termination o*" 
s rvicc simptciUr, but was punitive in 
nature The Lnbou- Court relied on a 
later dated toth Janua-y igSo addmsrd 
by the appellan .-o-po-ation to the said 
con-iliaiion that the srrvices of 

respondent 3 had b'^ te-mmated because 
in th cou-xe of certain enquiries the 
Rajya Transport D partment had fotijid 


that Shri Shco Prasad Sinha had com 
nutted various irregularities of the various 
nature m the discharge of his duties ’ 
The Labour Court held that the said 
alleged irregularities amounted to mis 
conduct at defined by the said standing 
o'ders, and that therefore, the services 
of respondent 3 could not be terminated 
on the g ound of those irregularitifs 
without holding a disciplinary enquiry 
and giving to respondent 3 therein an 
opportunity of being heard No iuch 
enquiry having admittedly been h*Id, 
the Labour Com t held that the said order 
was not justified as it was not in bena fide 
exercise of the power to termmate the 
services of respondent 3 No evidence 
was led by the appellant corporation 
b fore the La^ur Court cither to p'ove 
the said ir cgulanties or to establish that 
the said o*der was justified The Labour 
Couit consequently held that the aid 
ord^i being invalid, and therefore, inopera 
tive, resoondent 3 would be deemed 
to have continued to be in sctvicc It 
further held that the appellant-corpora 
tion was the successor m title of the said 
Rajya Transport and having taken over 
the erstwhile employees of the Rajya 
Transpoit, respondent 3 was deemed to 
be continuing m service of theappeibnt 
corporation On these finaings, the 
Labour Court concluded that the said 
order of terirmation was invalid, that 
respondent 3 was deemed to have con 
tmued in the service of Rajy"" Trai sport 
and thereafter of th** appellant-corpora- 
tion, and on this basis directed the appel 
lant-corporation to reinstate respondent 
3 in Its service and pay compensation for 
the period from February to September, 
•950 

A The appellant-corporation thereupon 
filed a wTit petition in the High Court for 
quashing the said award In support 
of the writ petition three questions were 
raised before the High Court (i) That 
the services of resiwndent 3 were termi 
nated before the appellant-corporation was 
set tip and consequently the remedy of 
TC»pondcnt 3 was against the State 
Government and not agiinst the corpora 
tioa Th'* Labou” Ciu-t had, therefore 
no juiidirtion to direct th*' co"poretion 
to reinstate him or to pay comoensation 
(a) That respondent 3 was engaged m 
clcTcal vvo*k and was therefore not a 
workman as defined by the Act, (3) That 
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the termination of the services of respon- 
dent 3 %vas in conformity with the terms 
I of the contract of service, and there was, 

I therefore, no question of the principles of 
I natural justice being applicable to such 
I termination. The High Court rejected 
all the three contentions, refused to quash 
the order of the Labour Court and dis- 
missed the writ petition holding that the 
appellant-corporation had failed to esta- 
blish that there was any error of law 
apparent on the face of the record. 

5 . Counsel for the appellant-corpora- 
tion urged before us : (a) that the respon- 
dent rvas a temporary employee engaged 
as a head clerk and was, therefore, not a 
workman as defined by section 2 (r) of the 
Industrial Disputes Act, (b) that the order 
terminating his services was an order of 
termination simpliciter and the Labour 
Court was, therefore, not entitled to 
interfere with or set aside such an order, 
and (c) that the order having been passed 
by the Rajya Transport Authority long 
before the corporation came into being, 
even assuming that the said order was 
illegal, the remedy of respondent 3 was 
against the State Government and not 
against the corporation. 

6. There can be no doubt that the Rajya 
Transport Authority, prior to the setting 
up of the appellant-corporation, was 
can-ying on the undertaking of tmnsport 
and had standing orders regulating the 
conditions of service of its employees. 
The Rajya Transport, having been sanc- 
tioned by the Government on a temporary 
basis, as is apparent from standing order 3, 
its employees fell into two categories, 
namely, temporary and casual. Stand- 
ing order 2 (rf) defined an “employee” 
to mean any person employed by the 
Rajya Transport Authority to do any 
skilled or unskilled, manual or clerical 
labour on hire or for reward. TItere can 
be no doubt that respondent 3 was an 
employee of the Raj^'a Transport 
Authority. Standing Older i, hoivcver, 
provides that the said standing orders 
were to apply only to workmen of the 
Rajya Transport other than ofRccrs and 
office staff employed in the administra- 
tive offices and sections. Tlic order 
appointing respondent 3 shows that he 
■was posted at the office of the Divisional 
Manager at Bhagalpur. Pnma res- 
pondent 3 was neither an officer por a 
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member of the office staff in the adminis- 
trative offices or sections. Tlie standing 
orders, therefore, were applicable to him. 
No evidence was led by the corporation 
that respondpt 3, as a head clerk, -ivas 
concerned with or doing managerial or 
supervisory duties. The definition of a 
‘ workman’ in section 2 (r) of the Indus- 
trial Dispute Act being a comprehensive 
one, respondent 3 must be held to be a 
workman within the meaning of section 
2 (r), whose conditions of service were 
governed by the said standing orders. 
Standing order 17 deals iv’ith the poiver 
of termination of employment of the 
Rajya Transport Authority. That stand- 
ing order provides that the Authority has 
under the terms of employment the right 
to terminate the services of an employee 
with 15 days’ notice or payment of 15 days’ 
wages in lieu of such notice subject to the 
provisions of the Industrial Disputes 
(Amendment) Act, 1953. It ftuther 
provides that the employment of such 
employees as arc found guilty of Pus- 
conduct may be terminated in accord- 
ance with the provisions of the relevant 
standing orders. Tlie relevant standing 
order is standing order 18 tvhich lays 
down certain acts or omissions as amount- 
ing to misconduct. Glauses (j) and (() 
thereof lay do^vn that habitual or gross 
neglect of work or habitual or gross negli- 
gence or neglect of duty resulting in loss 
to the Rajya Transport wuuld be mis- 
conduct. But the standing orders do not 
provide any procedure for dealing with 
an employee guilty of such misconduct. 

It is well established that if the Rajya 
Transport Authority were to terminate 
the services 'of an employee on the ground 
of any misconduct enumerated in standing 
order 18, it could do so only in conformity 
with the principles of natural justice. 
The Authority in such a case t\ouId hate, 
therefore, to furnish to the concerned 
employee charges alleged against him 
and tvould have to afford to him an 
opportunity to be heard. The letter of 
the General Manager of die appellant- 
corporation dated 30th January', 1960, 
earlier referred to makes it clear tliat the 
reason for terminating the services of 
respondent 3 ts'as that he had been found 
to have committed irregularities of a 
serious nature in the discharge of his 
duties. Tliat being so, tlie tc.mination of 
services of respondent 3 on account of 
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\the aforesaid irregularities m the di chargp 
of his duties and /mmj/aif e was b> way of 
punishment andnottermination stmpltater 
As is well established, e%en though the 
order of termination mav be couched m 
terms ofan order of termination simpltater, 
a Labour Court to which an industrial 
dispute IS referred to for adjudication is 
entitled to go behind the apparent langu- 
age of the order in question and consider 
whether the order is termination stmfihcttn 
or IS imposed by tvay of punishment The 

labour Court with which also the High 
Court agreed, came to the conclusion that 
the order was not one of termination of 
services simphnUr, but was by way of 
penalty imposed upon respondent 3 for 
the aforesaid irregularities There is 
nothing to show that the said concIuKion 
was either unreasonable or persersr, 
and consequently the High Court would 
not be entitled to interfere with .uch a 
finding m a wtu for certioran The High 
Court svas therefore, nght m refusing 
to interfere w ith the finding of the Labour 
Court m ewcue of its prerogative juris 
diction 

7 It IS quite clear from the record that 
the cause of respondent 3 was taken over 
and espoused by the respondent-union 
before the conciliation ofTcer The dis 
pute, tnerefore was an industrial dispute 
referable under section 10 (t) of the 
Industrial Disputes Act by the Govern- 
ment of Bihar and the reference was a 
competent one 

8 The next question is wither the 
appellant corporation was the sucres^or 

in title of the said RajyaTransport Autho- 
rity and therefore, the obligations and 
liabilities of the said Authority devolved 
on the appellant-co-poration The con 
tcntion was that it was not such a successor- 
in title and that once the Rajya Transport 
Authority ceased to carry on the said 
undertaking, the relationship of master 
and servant between that Authority and 
respondent 3 ceased, and thcrefo-c, what 
ever remedy respondent 3 had would 
be gainst that Autho'ity and not against 
the app=lIant-co-po-ation It was also 
contend^ that under th** terms of the 
notification by which the appellant- 
corpomtion was set un the co'po’ation 
took over only the powers and functions 
of the said Autho-ity and not its obli- 
gations and liabilities Consequently, 


the order of reinstatement and compen 
sation was contrary to law 
9 The appellant-corporation, as afore 
said, was set up by means of the notifi 
cation dated noth April, 1959, issued imder 
section 30 f the Road Iramport Corpora 
tions Act, 1950 Under clause 2 of that 
notification the appellant-corporation was 
empower-d to exercise all the powers and 
perform all the functions which were till 
then exercised and performed b> the 
Rajya Transpo*t Authority It is mani- 
fest that the powers and functions of the 
Rajya Transpo't Authority were to carry 
on and conduct the transport undcitafcing 
Fo* that purp3»e its principal function 
would be the admmstration and manage- 
ment of that undertaking which would 
necessitate the employment of an adc 
quate staff of employees Employment 
of such a staff and regulating their condi- 
tions of service, including disciplmary 
action, would clearly be one of the powers 
or functions of the Rajya Transport 
Authority, which power or function was 
also to be exercised and perfonned bv’ 
the appcllanKorporation under the said 
notification Furthermore in paragraph 
5of the vvritpctition filed by the appellant 
corporation m the High Court, the cor 
poiation in' clear terms averred that it 
had taken over as from 1st May, r9o9 such 
of the employees of the Rajya Transport| 
Authoruy into its service who v\crc on 
the rolls of the said Authority on the date 
It came into existence As rightly 
observed by the Hi^ Court, on a properj 
construction of the said averment, if the. 
termination of the services of respondent 
3 was invalid, it never became operative) 
and respondent 3 therefore, would be 
d<*emcd to be continuing in the senvee of 
the Rajya Transput Authority on ist 
May 19^9 and thcrefo'-e, on its rolls 
In that view, the appellant corporation 
must be deemed to have taken over the 
scrv ices of respondent 3 The argument, 
however, was that th» true meaning of the 
said avetaent was that only those of the 
employees of the Rajya Transport Autho- 
rity who were actually on its rolls were 
taken over and not those who were deemed 
to be on its rolls It u difficult to under- 
stand the distinction sought to be made 
between those whose names were actually 
on the rolls and those whose names, though 
not physically on the rolls, were deemed 
in law to be on the rolls If respondent 3 
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cx)ntinued in law to be in the service, it 
makes little difference whether his name 
actually figmed in the rolls or not. The 
expression “on the rolls” must mean 
those who were on rst May, 1959, in the 
service of the Rajya Transport Authority. 
By reason^ of the order discharging him 
from service being illegal, respondent 3 
Uvas and must be regarded to be in the 
service of the said Authority, and there- 
fore, he would be one of these whose 
services were taken over by the appellant- 
corporation. 

10 . Apart, therefore, from the question 
of the appellant-corporation being the 
successor-in-title of the said Authority, 
respondent 3, in the absence of any valid 
termination of his services, continued and 
still continues to be in the service of the 
appellant-corporation since ist May, 
1959 2nd therefore, the corporation was 
bound to pay his ■wages including all the 
emoluments to which he was entitled as 
from tst May, 1959. For the period 
from February to April the Rajya Trans- 
port Authority was liable to pay his wages 
and other emoluments, if any, to which he 
ivas entitled. Tlic corpoiation, as succes- 
sor-iii-titlc of the said Authority, became 
liable to pay the said wages for the said 
period and not fiom February to Septem- 
ber, 1959, as directed by the Labout Court. 

11 . The proper order, therefore, would 
be that respondent 3 is deemed to be 
in the service of the appellant-corporation 
fiom 1st May, 1959 and tlicrfore, the 
corporation is liable to pay his wages 
and emoluments as from ist May, 1959. 
As the successor-in-title of the said Autho- 
rity, it became also liable to pay his 
wages and emoluments for the months of 
February to April, 1959. Except for 
this modification of the order passed by 
the Labour Court the award stands. 
Tire appeal fails and is dismissed with 
costs, such costs being one hearing fee 
only, 

V.M.K. . Ordermodified •, 

Appeal dismissed. 


THE SUPREME COURT OF INDIA. 
(Civil Appellate Jurisdiction.) 

Present :—M. Hidayatullah, C.J. and 
A.N. Ray, J. 

The Bihar Stale Board of Religious Trust 

Appellant* 

V. 

Palat Lall and another Respondents. 

Trusts — Family idol and the worshippers 
all along members of the family — Public has 
no right of worship as of right — Mo 
intervention by the public at any stage — 
Trust, not a public trust under the Bihar Hindu 
Religious Trust Act, 1950. 

The facts are that the idol in the 
present case had been in the family 
for a number of years and only 
the family was doing the seba-puja in 
the Thakur Dwara, and there is no 
mention anytvhere that the public ever 
looked after this idol and were allowed a 
share in the worship as of right. Further, 
by the will also the author of the dedica- 
tion did not make it clear that the public 
were to be admitted as of right there- 
after, The whole of the arrangement 
shows that the further looking after of 
Thakur^i was to be the concern of the 
family and it was only under the nomi- 
nation of the family that a particular 
person of the Vaishnava belief was to 
be in charge after the demise of the 
membeis of the family who -were to 
become the mutatvallis after the death of 
the testator. Now, if it was intended 
that this should have been a public 
endowment, it is quite obvious that vhen 
the testator died, the testator would 
have thought of somebody from the public 
instead of the ladies ivho could not carry 
on the puja cxceptthroughothers.lt was 
after his o-wn death and his wives and 
sister were not available that a parti- 
cular person was to be chosen for the 
seba-puja. Not only that. The idol was 
a family idol and the ivorshippcrs had 
all along been the members of the family'. 
Therefore, the conclusion is inescapable 
that the trust is a private trust and docs 
not come within the purview of the 
Bihar Hindu Religious Trusts Act. 

[Paras. 8, 9, 12.] 


* C,A. No. 800 of 1967. Wh October, 1970. 
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The exemption from income tax claimed 
in respect of th'* income of the endowed 
properties was with a view to securing 
some income are not because it svas a 
public endowment Thi* nature of the 
endowment is to be di co\ercd only from 
the tenor of the document and the conduct 
of the public who visit the Thakui]i 

[Para 10 ] 

Appeal from the Judgment and Decree 
dated the 15th January, 1964 of the 
Patna High Court in Appeal fiom Original 
Dec-ee No 321 of 

D GoburdhunzndR Gaburdhun, Advocates, 
for Appellant 

R C Prasad, Advocate, for Respondent 
No I 

The Judgment of the Court was delivered 
by 

Hidajatullah C J — ^This is an appeal 
against the judgm'-nt of the High Court 
at Patna dated 15th January 1964, 
affirming the decision of the Court of 
first instance The case arose in the 
following circumstances 

2 One Chaudhary Lai Behan Smlia, 
who was the uncle of the two plaintifls 
(respondents in this appeal) made an 
endowment by a v/ill executed by him 
on and December, 1908, by which certain 
P'op^rtics were endowed in favour of an 
Idol called ‘Ram Jaaakiji also known 
as Shri Thakuigi installed in the family 
house of the testator The testator said 
that his parents had installed this idol 
inside their house and they used to per- 
lorm the puja and he had also been per- 
foTnmg the piija since the time he had 
attained the age of discretion The 
testator w ent on to say that he had married 
two wives but no son had been bom to 
him from either of them although he 
had a daughter and there was also a 
daug Iters daughter men he made 
the will, he had his two wives living two 
^Stef’s sons, Babu Uma Kant Prasad and 
Babu Gouri Kant Prasad and a daughter s 
^ugitcr Ginraj Nandmi Kuan By 
the will, he arranged for the stbalmja 
Tagbhog samaija utsava of Thakuiji and 
for the fc tivah and cxp-nscs of the 
of the visito-s to be carried on, 
just as he had b*cn doing He nominated 
his two wives and his sister Ram Saihi 
Kuan widow of Babu Oudar Sahai, as 


‘mutawallis, managers and executives’ so 
lougastheyremamedalive He ordained 
that they should look after the manage 
meat of the estate of Shn Thakurji wiih 
unanimous opinion, as had been done 
since long that after their death, a son 
of a Srivastava Kayastha and Visnu 
upasak (worshipper of Lord Visnu) 
should be appointed ‘mutaw’alli, manager 
and executive’ of the estate of Shn 
Thakuiji, and that his wives and sister 
should appoint him during their life 
time with the advice of and in consulta 
tion with a certain Shn Jawhankh, resi 
dent of Baikunthpur, who was hi» guru 
He divided the house into two parts 
The inner apartment of the house was 
to remain in the po session of his wives and 
sister dunng their life time and the 
entire outer house together with the 
hou c situated at Sitamarhi, was to 
belong to the estate of Shn Thakuiji 
All money m cash and the movable 
properties belonging to him would remain 
m the custody of his wives To the woll 
was appended a schedule which showed 
the details of the properties That inclu 
ded four villages in sixteen annas share, 
three villages m eight annas share, and 
one village in tvielve annas share The 
will also made ceriam bequests in favour 
of some of his other relations, but with 
them we are not concerned They arc 
minor as compared with the propirties 
dedicated for the upkeep of Shri Thakuiji 

3 ^Vhen the Bihar Hindu Religious 
Trusts Act, 19^0, came to be passed, 
a notice was sent to the plaintiffs by the 
Board constituted under that Act, calling 
upon them to Blc certain particulars on 
the basis of the Act, in view, as the notice 
aid of the properties constitutmg a 
public Hindu Religious trust The pre 
sent suit out of which this appeal arises 
was thereupon filed by the plaintiffs 
after serving a notice under section 78 
of the Act upon the Board for a declara 
tion that the suit properties vs-erc not 
subject to the Bihar Religious Trusts 
Act, and were private endowments 

4 Vast oral evidence was tendered in 
the case on behalf of the plaintiffs, and 
certain documents were filed On the 
basis of the evidence in the case, which 
was accepted by the learned trial Judge, 
It was decided that the endowment was 
private to which the Act was not apph 
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cable. Before the' learned trial Judge, 
reference was made to_ a decision of this 
Court, reported in Deoki Mandan v. 
Murlidhar^. To that case, we shall come 
presently. The learned trial Judge dis- 
tinguished that case and held that the 
endo^vment in the present case could not 
be held to be a public trust, because it 
was in favour of a famdy deity. 

5. An appeal was unsuccessful in the 
High Court. The High Court agtccd 
with the learned trial Judge that the 
endorvment created a private and not a 
public trust. The High Court did not 
consider the evidence in the case, which, 
according to the learned judges, had 
been adequately summed up bj the tiial 
Judge and ivhose conclusion was accepted. 
Before the High Court also, the same case 
of this Court was cited. But it was also 
again distinguished on the grounds that 
this idol was a family idol and had not 
changed its character since the endowment 
or at the time of the endowment, 

6. In this appeal, the only question that 
has been raised is whetlier the trust is a 
public trust, to which the Bihar Hindu 
Religious Trusts Act attaches, or is a 
private trust which docs not come within 
the purview of that Act. Mr. Gobur- 
dhun, who argued the case, pointed 
out a number of circumstances fiom 
which, he said, it could be easily inferred 
that the endowment was a public one and 
that the Act applied. According to him, 
the testator was childless and, therefore, 
there was no need for him to preserve the 
property for his family, tliat he had dedi- 
cated large properties for the upkeep of the 
idol, and the largeness of the proiicrtics 
indicated that it must have been for tlie 
lienefit of the worshippers drawn from the 
public and not from the family, that on 
the extinction of the line of slicbaits 
consisting of the two wives and the sister 
of tlic testator, the shebaitship was to go 
to a person of a different community on 
the advice of a stranger and that there ivas 
no mention in any of the deeds that the 
public were not to be admitted to the wor- 
ship of Thaku^i. He also relied upon the 
same case to which we have referred, and 
also upon a decision of this Court in 
Swami Sahgramacharja v. Raghavacharya 
and others.^ 


1. CI961) 3 SCR 20. 

2. C.A No. 6t5 of 1964 docidod -on 4th 
November, 1965, 
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7, As early as (Babu Bhagivan Dm and 
others v. Gir Har Saroop and others) i, the 
Privy Council distinguished between 
public and private endo\vments of reh- 
gious_ institutions, particularly, temples 
and idols, and Sii George Rankin laid 
down certain principles to which atten- 
tion may be diawn, because they were 
referred to in that Supreme Court ruling 
on which Mr. Gobm'dhun strongly relies. 
Sir George Rankin said that the dedica- 
tion to the public was not to be readily 
inferred when it was known that a 
temple property vsus acquired by grant 
to an individual or family. He also 
observed that the fact that the worship- 
pers from the public weie admitted to 
the temple was not a decisive fact, because 
worshippers would not be turned away 
as they brought in oflenngs, and the 
popularity of the idol among the public 
was not indicative of the fact that the 
dedication of the properties was for 
public. This ruling was referred to in 
the case on which Mr. Goburdliun relies, 

8. In that case, emphasis was laid on- 
two matters and they are decisive of the 
case we have here. The first no doubt 
was that the dedicator in that case had 
no male issue, and that it would be un- 
usual for a person to tie up the property 
for the use of a deity without creating 
a public trust, but the second was that 
a ceremony of pralishtha (installation of 
the idol), which was equivalent to utsarg 
(dedication), was performed and, there- 
fore, the idol itself became a public idol 
after the ceremonies. This is not the 
case here where an idol had existed from 
before as a family idol. In the earlier 
case of this Court the installation of the 
idol and the dedication were both done 
at the same time, and the installation 
was public. This, in our opinion, was a 
very cardinal fact in that case. This was 
emphasized not only by the trial Judge 
but also by the learned Judges of the High 
Court. The facts here arc that the idol 
had been in the family for a number of 
years and only the family was doing the 
seba-puja in the Thakur Dirara, and there 
is no mention anjorhere that the public 
ever looked after this idol and were 
allowed a sham in the worship as of right 
Further, by the uill also the author of 
the dedication did not make it clear 


1. (1940) 1 ML.J.1; {1910)L.R. 67 l.A- 1. 
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that the public were to be admitted as of 
right thereafter The whole of the 
arrangement sho^vs that the further look* 
mg after of the Thakui]i was to be the 
concern of the family, and it was only 
under the nomination of the family that 
a particular person of the Vaishnava 
belief was to be in change after the demise 
of the members of the family who were 
to become the mutawallis after the death 
of the testator It is obvious that in this 
family there was no male issue and there- 
fore, there was nobody to carry on 
worship and make arrangements for the 
sebapuja of Th’kui]i, as had been 
done in the family Some other kind 
of arrangement had to be made and this 
arrangement was made by the will 
No more can be read into it than what is 
said there 

? Now, if it was intended that this 
should haae been a pubbe endowment. 
It is quite obvious that when the testator 
died, the testator would have thought 
of somebody from the public instead of 
the ladies who could not carry on the 
frya e«ept through others It was after 
his own death and his wives and sister 
were not available that a particular 
person was to be chosen for the uha pu)a 
Tliere IS no arrangement here that public 
were to look after or manapc the Thakuijt 
At no stage any intervention of the public 
18 either intended or allowed by the will 
m question 

10 Two other documents were brought 
to Our notice but they may be disposed 
of summarily The first is a mortgage 
deed. Exhibit B in which there is a recital 
about the p-operty which was the subject 
of the endowment But that document 
IS Silent about the nature of the endow- 
ment and IS of no significance The 
other document is a judgment of the 
^istant (iinimissioner of Agnculiural 
Income tax Exhibit C, in which exemp- 
tion was claimed m regard to income as 
was set apart for charitable and religious 
trusts m terms of the trust d-ed is 

an attempt to show that the family regard- 
ed u as a public trust What a person 
docs with a view to claiming exemption 
from income tax or for that matter 
agri.mltuial income tax, is not deruive 
ol the nature of the endowment The 
nature of the endowment is to be dis 
covered only from the tenor of the docu- 
, ment by which the endowment is created. 


the dealings of the public and the conduct 
and habits of the people who visit such a 
temple or Thakur Dwara The claim 
to exemption was with a view to saving 
some income of the endowed property 
It might have been motivated from othci 
considerations and not that it was a 
public endowment I 

11 This bring, us to the second case 
whudi was cited before us But even 
in that case, a reference was made by the 
learned Judges to the earlier case and they 
have extracted a passage from the earlier 
judgment, m which it was observed 
that 

“when property is dedicated for the wor 
ship of a family idol it is a private and 
not a public endowment, as the persons 
who are entitled to worship at the 
shrine of the deity can only be the 
members of the family, and that is 
an ascertained g oup of individuals 
But where the beneficiaries are not 
members of a family or a specified 
individual then the endowment can 
only be regarded as public, intended to 
benefit the general body of worship- 
pers “ 

12 In the present case, the idol was a 
family idol and the worshippershad all 
along been the members of the family 
Indeed the evidence is overwhelming on 
that score The learned trial Judge 
mentions that very important and lead 
mg persons gave evidence in that behalf 
In the jud^ent of the trial Judge, a 
list IS given which includes PWs 3, 7, 
12, 14 15 and 16 of village Kusmari 
In addition there arc P W 77, who is an 
advocate of Sitamarhi, PW 6 who is a 
respectable witness, being a chemist, 
PWS who IS ako a pleader, and P Ws 1 1 
and 13 who are mokhtcars and acquam 
ted with Soman Kuer These respect- 
able persons had occasion to know the 
family of Chaudhury Lai Behan Singh, 
and therefore, were competent to speak 
on the fact that Shn Ram Janakiji were 
the family deities of Chaudhury Lai 
Behan Singh In the case to which we 
were presently referring, the circum 
stances connected with th'* establish- 
ment of th^ temple were such that they 
could be only consonant with a public 
endowment It was no doubt a p'lvate 
temple of which the sole p-opnetor was 
one Madrasi Swamyi, but he, ho\^■evc^, 
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(4) and (5>— In the miciest of public or^r — 
Meaning of 479 

Caastiiuoon of Inda (1950) Article S) (3) — 
Interpretation — Guarantee against testimonial 
compulsion— A person arrested by a Customs 
called upon to make a statement— Arrest 
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quantam of «ntcnce m a criminal case — 
Practice 396 

Constitubon of Inda (1950) Art 13^ 
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toms Act (Vm of 1878) section 167 (8)— 
Breach of conditions of licence— Whether 
liable to be ouaisbed under Section 5 as 
amended— Confiscation of goods— Whether 
can be ordered 415 

Tnenme-tax Act (XI of 1922) sections 10 (2) (wO 
34 (2) — Business ineoote--Coniputation of— 
Allowances— Sale of coUieiy business— Business 
earned on by assessee during part of relevant 
aecoanung year— Agreement for salo— Assessee 
to cany on business on behalf of purchaser as 
00 and from relevant accounting )«r— Owing 
downsale — Pncs less than book value— Asses^ 
wbeiber entitled to balancing allowance 235 
, Income-tax Act (XI of 1922) section 10 (2) U») 
—Business expenditure — Requirements to daun 
dcduciioa— Retiring bcnefitsforcompany smanag 
mg director— Arrangement to provide pens on on 

retirement for life or to his wife in the event of M 

death before age of reUremeat- Trustees to take 
out deferred anncity policy on life of rnanaMg 
director— Amounts paid to trustees— When ^ 
comes admissible allowance 24 

EKome tax Act (XT of 1922) secfion 24(2) — 
Same business— Loss — Carry forward and set 
off— Two lrusine«sea— Inter-connection — ^Tnter- 
bemg— Inter-dependence — Unity— Tests — Com- 
roon management — Comnnn business organisa« 
tmn— Common admunstration— Common fimd 



-^Commori i)Iace of business—ASsessee-coifi- 
pany own<ng a distiUery, acquiring gur reto'ng 
company, later— Purchase and sale of shares of 
lease company — Loss — Set-off against income of 
sugar business — AUowabjhty . . 352 

Income-tax Act pOC of 1922), sections 24-B (3), 
34 (3), second proviso — Reassessment — Linnta- 
tion — ^Assessee dying after fihng returns and 
producing documents but before assessment— 
Will — wife appointed executrix and son disinheri- 
ted — Notice to son and assessment made on 
estate represented by son, vndov? and her children 
— Assessment set aside on appeal by son with 
direction to make fresh assessment on executrix 
— Fresh assessment on executrix — ^Whether barred 
by limitation — Lack of notice to executrix 
before original assessment— Effect .. 329 

Income-tax Act (XI of 1922), section 26-A and 
rule 2 of the rules made under section 59 — 
Registration of firm— Application — Receipt of 
apphcation withm relevant previous year— 
Apphction for registration of firm under Partner- 
ship Act filed wifiiin the relevant previous year 
but entry in the register of fin^ made after 
the end of the previous year- Application under 
section 26-A whether effective , 335 

Income-tax Act (XI of 1922), sections 34 (1) (a) 
and 10 (2) (v«) — Back assessment — Material facts 
— ^True and full disclosure— Duty on assessce — 
Sale of assets by assessee-company— Deemed 
profits — Sale price— Excess over written down 
value— Not shown in the return— Reassessmimt 
proceedmgs— Part of sale proceeds — Whether 
deemed profits— To be determined before decid- 
ing on validity of reassessment proceedmgs 29 


Ixiss— tlarry forward and set-off —Colliery 
business carried on during part of relevant as- 
assessment year— Sale of business— Loss la 
business in earlier years— Whether can be set- 
off against dividend from shares held as stock- 
in-trade 

Madras District Municipahties Act (V of IP’O) 
section 82 (2)— Annual value of Buildings under 
— ^Determination of— Mumcipality if has to look 
to and IS bound by fair rent payable under the 
Rent Control Act , _ j 42 

Madras Estates (Abolition and Conversion into 
Ryotwan) Act (XXVI of 1948), sections 45, 46 
and 47— Scope —Right of the junior members 
of the pint family to receive mamtenance from 
the entire income of the impartible estate prior 
to the notified date— Riglit based on contract 
or family arrangement— Right if extmguished 
by the operation of sections 45 to 47 16S 

Madras Estates (Abolition and Conversion info 
Ryotwan) Act (XXVI of 1948), section 66 — 
Interpretation — “ Estate ” meaning of— Bmld- 
mgs fonmng part of impartible estate, but are 
outside the geographical himts of au im parUble 
estate if ceased to be part of the estate on the 
abohoon of estates 157 

Madras General Sales Tax Act (I of 1959), sec- 
tion 42 (3)— Validity , . 342 


Madras Inam Estates (Abolition and Con- 
version into Rjouvan) Act (XXVI of 1963)— 
Madras Leasehold s (Abolition and Conversion 
into Ryonvan) Act (XXVII of 1963)— Madras 
Minor Inams (Abolition and Conversion into 
Ryotwan) Act (XXX of 1963)— Validity — Consti- 
tutiononndia(1950),Artic]cs21,31(2)and31-A..324 


Income-tax Act (5Q of 1922), section 68 (1) — 
Reference — “ Question of law arising out of such 
order ’—Aspect of question not raised before 
Tribunal— V^ether can be urged before High 
C^urt - 35 

Indian Registration Act (XVI of 1908), sec- 
tion 17 — ^Registered lease deed — Agreement 
to vary rent — Registration, whether, essen- 
tial ■- 421 

Ihterprefatioa of Statutes — Taxing Act — ^Proper 
construction •• 267 

Labour Law— Gratuity— Qualifying period for 
gratuity — Distmction between cases of resigna- 
tion and retirement and cases of disrmssal for 
misconduct in the matter of the qualifying period 
for gratuity, if could be sustained . - 159 

Labour Law— Tetminaiion of services— 
Order of termination couched m terms of 
an order of termination n'/imfic/Ver- Labour 
Court, if can go behind thCNorder and con- 
sider whether order was imposed bv wav of 
penalty _ 

Limitation Act (IX of 1908), section 14 (1) — 
Applicability— ‘Other cause of a like nature'— 
Meaning of ..117 

Limitation Act (IX of 1908), section 15 — Inter- 
pretation — Proscribed meaning of— The word 
• prescribed *, if applied to limitation proscribed 
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limitation Act (IX of 1908), section IS — S<»po 
— ^Execution Proceedings — Stay of the proceedings 
by injunction issued by the Hi^ Court- 7 -Dccrce- 
bolder, if could claim the benefit of section 15 m 
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Madhya Pradesh Abolition of Propne'ar/ 
Rights (Estates Mahals, Alienated Lands) 
Act (I of 1951), section 14 — Scope of — 
Junsdiction of Compensation Officer to 
determine competing claims of persons to 
propnefary nghls to property vesting m 
Government — Jurisdiction of civil Couit 432 
Bombay Tenancy and AyQcultural Lands 
(Vidarbha Region) Act ^CIX of 1958), 
sections 19, 20 and 36 (1) and (2) — ^Aopbea- 
bility of section 19 — ^Valuntary deliver/ of 
possession by tenant to landlord— No sur- 
render of tenancy in wnting, and no verifi- 
cation of surrender by Tahsildar — ^Valid ty 
of landlord’s possession — ^Right of tenant for 
restoration of possession . 441 

Madhya Pradesh Land Revenue and Tenancy 
Act (XXX of 1950), section 70 (8) — Scope and 
effect of— If bar to plea of part performanco by 
purchaser— Contract — Implied terms . 51 

Medicinal and Toilet Preparations (Excre Duties) 
Act (XVI of 195 ^, Sdicdulo, Item 1 — Manufac- 
ture of medicinal preparation with the aid of 
tincture of vdiich alcohol is a component — Pre- 
paration IS hablo to excise duty under Item 1 . 267 

Mines and Minerals (Regulation and Develop- 
ment) Act (LXVn of 1957), section 30— Evorciso 
of siro moto power under— Necessity to givo 
person affected opportunity to show cause. . 320 

Mysore Elementary Education Ac' (VI of 1941), 
as amended by the Mysore Elementary Education 
(Amendment) Act of 1955, section 9 and 
Schedule— Levy of education cess on ‘shop rent" 
—Validity — Conditions of auction of license to 
vend toddy etc. — ^If creates liability . . 363 
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Mysore University of Agncultural Sciences 
Act (XXn of 1963) section 7 (5)— Vabdity— 
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IL^(1960)Pimj 781 D^tiDguished 367 

Partnership deed of— Partnership one at wiU 
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— Pubbe Service Comiuission to have the assa 
tiace of wo experts la th“ subject foe which 
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quential step not requiring the further approval 
of th* ChanceDof ^ ^ 


Penal Codv t>XV of 1860) section 97— 
Plea of self <l.f.ace — Proof — ^Accu ed if can 
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on record without letting in defence evt 
deuce 397 
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Commissioner induced 10 sites' sa sSJasit 
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I^and Registration of Books Act (XXV of 
186p syion 19 D (4)— Eff-ct of aunual report 
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the stage as the last purchase or safe by a deale- 
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Tribunal under section 41— Scope 522 
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fl957>— Southern States (Regulation of Exports of 
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infnngements of the Act for the purpose of 
adjudicating forfeiture and penalty, but lias 
no power to submit a report under section 173, 
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a police officer „ 123 

State Roard Transport Coiuo.ration — Succes- 
sor to Raiva Tianspoit Authonty — Aeree- 
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1959) — Award of Labour Court in an Indus-, 
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Transfer of Property Act (IV of 1882), section 53-A 
— Apphcabihty— Conditions for making defence 
of part performance — ^Act done by transferee in 
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1948 (m of 1949), section 6 (2) (6) (iv>— Agri- 
cultural income— Computation of— Deductions 
—Expenses in raismg the crop, in making if fit 
for market and transportation, etc. — Assesses, 
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carried by the vehicle . . 475 
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THE QUESTION OF JURISDICTION 
IN THE PRIVY PURSES CASE=^ 

By 

HARI CHAND, LL.M., PH.D. (lOND.), 
Associate Research Professor, The Indian 
Law Institute, New Delhi-l. 

In order to examine the question \vhether 
the Supreme Court rightly assumed juris- 
diction in the recent privy purses case, 
it is necessary to understand Article 363 of 
the Constitution which reads as ; 

( 1 ) NoUvithstanding anything in this 
Constitution but subject to the provi- 
sions of Article 143, neither the Supreme 
Court nor any other Court shall have 
jurisdiction in any dispute arising out 
of any provision of a tieaty, agreement, 
covenant, engagement, sanad or other 
similar instrument wWch was entered 
into or executed before the commence- 
ment of this Constitution by any Ruler 
of an Indian State and to which the 
Govermnent of the Dominion of India 
or any of its predecessor Governments 
was a party and which has or has been 
continu^ in operation after such com- 
mencement, or in any dispute in respect 
of any right accruing under or any 
liability or obligation arising out of any 
of the provisions of this Constitution 
relating to any such treaty, agreement, 
covenant, engagement, sanad or other 
similar instrument. 


• Madhav Rao Scindia v- Union of India,. 
(1971) 1 S.C J. 295: (1971) 1 S.C.C. 85: A.I.R. 
1971 S.C. 530. 


(2) In this article — 

(fl) “ Indian State” means any territory 
recognised before the commencement 
of this Constitution by His Majesty 
or the Government of the Dominion of 
India as being such a State ; and 

{J}) “ Ruler” includes the Prince, Chief 
or other person recognised before such 
commencement by His Majesty or the 
Government of the Dominion of India 
as the Ruler of any Indian State. 

It is obvious that whether the Supreme 
Court had jurisdiction in the case would 
depend upon the ambit of Article 363. 
In other words, iris to be seen whether the 
Presidential Order derecognising the 
Princes gave rise to a dispute wnthm tlte 
meaning of Article 363. If it did, it was 
barred from the jurisdiction of Courts 
including the Supreme Court ; otherwise 
not. 

Tlic Presidential Order derecognizing the 
Princes was passed under Article 366 (22) 
wliich reads as follows : 

“Ruler” in relation to an Indian 
State means the Prince, Chief or other 
person by whom any such covenant or 
agreement as is referred to in clause (i) 
of Article 291 was entered into and who 
for the time being is recognised by the 
President as the Ruler of the State, 
and includes any person who for the 
lime being is recognised by the President 
as the successor of such Ruler. 

The sums of privy purses were guaranteed 
by covenants and agreements which 
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%vcre recogiused by Article agt of the 
Constitution as follo^s’s 
Where under any covenant or agree- 
luent entered into by the Ruler of any 
Indian State before the commencement 
of the Constitution, the paimient of any 
sums, free of tax, has been guaranteed 
or assured by the Government of the 
Dominion of India to any Ruler of 
«uch State as privy purse — 

(a) such sums shall be charged on, 

and paid out of, the Consolidated 

Fund of India and 

(&) the sums so paid to any Ruler 

shall be exempt from all taxes on 

income 

Faced with the objection to ju'isdiction 
the judges making the majority observed 
10 the frst instance, that the dispute 
before them was not of the kind mentiored 
in Article 363 For instance the Icamed 
Chief Justice observed that the mam dis- 
pute was as to the validity of the action 
of the President in withdrawing recogni- 
tion from the Rulers In his view 
This question is independent of Artide 
363 and Itas no bearing upon any cove- 
nant etc It relates only to tlie power 
of the President 10 behalf of recogoitton 
The Court is, therefore, free from 
Article 363 to consider whether the 
act can be sustained or not ' 
justice Hegde also viewed it as the dispute 
relating only to fne povier dl fheTresidcnt 
In his own words 

What IS in dispute is the true scope of 
the power of the President under Article 
366 ( 22 ) That dispute does not fall 
within Article 363 * 

The majority judgment deliveted by 
justice Shah contains a similar observa- 
tion 


1 Madhav Rao Svindia v Union of India 
(1971) 1 S C C 85 (1971) 1 S CJ 295 AJ R. 
1971 SC 530 at 554 
2.iW630 


A dispute that an order of an executive 
body IS unauthorised or a legislative 
measure is ultra vires, is not one arising 
out of any covenant under the first 
limb of Article 363 , merely because the 
o^der or the measure violates the rights 
of the citizen which, but for the act or 
measure, were not in question • 

This was m fact a superficial way to do 
away with the question of jurisdiction 
A simple question as to the locus slcmdi of 
the petitioner or the basis of their right 
was enough to penetrate deep into the 
matter and reach the heart of it There 
fofe. It became necessary fo interpret 
Article 363 and spell out its ambit The 
main consideration taken into account by 
the majority judges before proceeding 
to interpret Article 363 is that since this 
Article excludes jurisdiction of Courts, 
sudt an exclusionary, provision should 
be interpreted strictly because an aggne 
ved party 1 $ involved and the Court must 
as far as possible lean in favour of extend 
ing Its jurisdiction to do justice in die 
case 

With due respect to Judges of the Supreme 
Court, It is submitted that this rule of 
interpreimg a provision which excludes 
junsdiction may be applicable to ordinary 
laws where the exclusion of jurisdiction 
IS susceptible of two or more mtcrpreia 
tions but certainly not to a constitutional 
provision eiqiresscd in clear and unambi 
guous terms, using a non obsUmle clause 
The Court construed this article in this 
way Article 363 bars jurisdiction of 
Courts in the two types of disputes, namely, 
(i) disputes arising out of any provision 
of a treaty, agreement, covenant, engage- 
ment, sanad other similar instrument 
which was entered into or executed before 
the commencement of the constitution by 
any Rulei of an Indian State and to which 


3 MsdbivRao Scmdia r Union of India 
imi)I SCJ 295 U97I)1 see 85 A.IR 
1971 SC 530 81577 
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the Government of the Dominion of India 
or any of its predecessor governments was 
a party and which has or has been con- 
tinued in operation after such commence- 
ment ; and (ii) disputes in respect of 
any right accruing under or any liability 
oi obligation arising out of any provision 
of the Constitution relating to any such 
treaty, agreement, covenant, engagement, 
sanad or other similar instrument. The 
first category of disputes is covered by the 
first limb of Article 363 and the second by 
the second limb of Article 363. In otlier 
words, jurisdiction to try proceeding is 
barred under tlie first limb of Article 363 
if the dispute arises out of the provision 
of covenant ; it is baired under the second 
limb of Article 363 if the dispute is with 
lespect to a right arising out of any con- 
stitutional provision relating to a covenant 

The Court held that a dispute relating to 
any matter under Article 362^, would be 
barred under the fiist limb of Article 363, 
because Article 362 is a provision relating 
to covenants within the meaning of 
Article 363 , Regarding the dispute in the 
case, the Court has rightly held that it 
clearly does not fall within the first limb 
of Article 363. Therefore, the question of 
jurisdiction boils down to this : Docs the 
dispute arising out of Aiticle 291 (the 
provision recognising the agreements, 
covenants etc.) fall under the second limb 
of Article 363? The answer to this 
question depends on whether or not 
Article 291 is a constitutional provision 
relating to covenant or agreement. If it 
is, then it would be barred under tlie 
second limb of Article 363; otherwise 
not. 


4. Indian Constitution, Art. 362. In tho 
dxerciso of tlie power of Parliament or of th* 
tcsislaturo of a State to make laws or in tho 
exercise of the executive power of the Union or 
of a State due regard shall be had to the guarantee 
or assurance given under any such covenant or 
a'greemcnt as is referred to in Article 291 with 
respect to tho personal rights, pnviUges and 
dignities of the Ruler of an Indian State. 


Now, how to determine whether Article 
291 is a provision relating to covenants, 
agreement etc. or not? The Supreme 
Gomt applied a criterion called “domi- 
nant purpose’ ’ of the Article. The leat ned 
Chief Justice Hidayatullah took the view 
that the words “relating to” mean that 
“ the provisions must bear upon treaties 
etc., as its dominant purpose or theme- 
It is not sufficient if the treaties etc., are 
mentioned there for some collateral pur- 
pose®.” Again he observed, “ It is the 
dominant purpose and theme which alone 
determine the quality of the provision®.” 
He asked a question as to whethei Article 
102 (c) is a provision 1 elating to ‘member- 
ship’ or ‘ insolvency ’ and he got the reply 
that it vras relating to the former and not 
the latter. This criterion of dominant 
pm-pose he applied to Article 291 and 
held : 

The Article (291) is self-sustaining and 
self-ordaining. Its purpose is not relat- 
ing to covenants etc., but to somediing 

else The main and only pm pose 

of the provision is to charge privy 
purses on the Consolidated Fund of 
India and make obligatory their pay- 
ment free of taxes in income^. 

Justice Shah delivering the majority judg- 
ment observed : 

Reference to the covenant in Article 291 
merely identifies the sum payable as 
privy purses ; it does not make Article 
291 a provision relating to the covenant. 
A dispute as to the light to receive tlie 
privy pm-se is therefore not a dispute 
arising out of the covenant within the 
first limb of Article 363, nor is it a 
dispute with regard to a right accruing 
or obligation arising out of a provision 
of the Constitution relating to a 
covenant®. . 


5. Madhav Rao Scindia v. Union of India, 
(1971) ISCJ 295: (1971) 1 SCO. 85: A.I.R. 
1971 S.C. 530 at 559. 

6. Ibid. 

7. /6Wat561. 

8. Ibid zX 579 . 
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With due respect to the learned Ju^es, 
« IS submitted that tte critenoa of “donu- 
nant purpose” is entirely irrelevant so for 
as the question of determimng whether a 
provision is “relating to" is concerned 
Determimng the dominant purpose of a 
provision is one thing but finding to what 
object or objects it is relating to is 
quite another Th«e two are quite 
different and distinct from each other and 
one cannot be employed to determine the 
other The svords to relaU mean to 
narrate, to recount, to bring in relation, 
and to establish relation between There- 
fore, the right answer to the question 
whether Artide 102 («) relates to 
ship or * insolvency is that it related to 
both To say that it only relates to 
‘ membership is clearly wrong because 
there is no reason for excluding its rela. 
tiomhip with insolvency’ To the 
question as to what the dominant purpose 
of Article 102 (e) is, the onl) answer, of 
course, is memierAip But the purpote 
and relalionshtp arc not to be confused 
Therefoie in order to determine whether 
Article 291 13 relating to any treaty etc , 
the criterion of dominant purpose 1$ not 
relevant at all Here tbe simple question 
as to whether Article 291 brings into rela- 
tionship with agreements etc , would have 
been enough The very language of 
Article 291 IS so clear that it establishes a 
deep relationship with the covenant or 
agreement etc The aigument that the 
reference to the covenant in Article 2 
merely identifies the sura payable as 
privy purses, and, therefore, it does not 
mahe Article 291 a provision iclaling to 
the covenant, would have been valid xf the 
sums of privy purses bad stood indepen- 
dent of the covenants But it is to be 
noticed that the sums of privy purses are 
provided m the covenants themselves 
Therefore even if it is held that Article 
291 identifies the privy purse sums, there 
IS no escape from the conclusion 
Article 291 related to the covenants 
By no entenoa whatsoever can it Jk 


characterised as not having any relation 
to the covenants, agreements etc 

It IS submitted that by first elevating the 
words relating to to (he dominant purpose 
and then applying the test of “dominant 
purpose” to determine relying to, the 
process Itself is tantamount to .arguing 
in a circle 

The learned Chief Justice HidayatuUah 
further observed 

If the Article {363) had said ‘ in any 
dupute in respect of any right accruing 
under or any liabihty or obligation 
arising out of Articles 291, 362 and 
366 (22)’, all controversy, in this case 
would have been at end* 

It IS submitted that there is no doubt that 
the Constitution framers had a clear 
intention to make Article 363 take in any 
dispute arising under Articles 291, 362 
and 366 (22) Sbn T T Krishnamachari 
while moving the Anicle 363 m the Consti 
luent Assembly explained the scope of 
this article m these words 

The idea is that the Court shall not 
decide in this particular matter It is 
subject only to the provisions of Article 
119 (tbe present 143) by whida the 
President may refer the matter to the 
Supreme Court and ask for its opinion 
and the Supreme Court would be 
bound to communicate Its opinion to tbe 
President on any matter so referred by 

him 

The House will remember that there 
are a few articles m this Constitution, 
specifically 302 A (the present Article 
291) and 267 A (the present Article 
362) where there arc references to 
these agre em ents, covenants, sanads 
etc and even these arc precluded from 
adjudication by any Court*® 


9 MaJhar Rao Sclndia v Union of Indus 
(1971) tSCJ 295 (1971) 1 see 85 A.IJ( 
1971 S C 530 at 558 

10 10 CAJ> 346 
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Therefore, it is clear beyond any shadow it lay beyond their jurisdiction. In" 
of doubt that Article 291 is a provision this regard, the minority judgments band- 
clearly barred under Article 363. ed down, by Justice Ray and Justice 

The consideration that in determimng «■> the quesHon of 

the scope of Article 363, special regard cion. 

must be had for the fundamental rights, . 

is misconceived.^^ 

The 'Article (363) commences with the 
opening words ‘ notwithstanding any- 
thing in this Constitution.’ These 
exclusionary words are no doubt potent 
enough to exclude every consideration 
arising from the other provisions of the 
Constitution including tlie chapter on 
fundamental rights, but for that reason 
alone we must determine the scope of 
that article strictly.’'® 

The non obstante clause used in the Article 
leaves no doubt that it was meant to 
exclude every provision of the Constitu- 
tion including the provisions on funda- 
mental rights and the undue importance 
attached to the chapter on fundamental 
rights was uncalled for. 

With due respect to the learned Chief 
Justice, it is submitted that to construe 
Article 363 strictly on the significance 
of fundamental rights, when these stand 
expressly excluded by the founding 
Fathers, is nothing else dian le-rvriting the 
Constitution and in doing so the Court is 
over-stepping the limit put to the judicial 
review by the Constitution. Wlrcre the 
Constitution makers oust jurisdiction oj- 
the Courts in the clearest possible wordsj 
it is but meet that Courts keep themselves 
within the limits, even if their sense of 
justice moves them to entertain the case. 

The privy purse case was a proper case 
where the Courts should have declined to 
entertain any dispute, even if the order 
might seem to be unjustifiable, because 

11. Shah, J. (majonty judgment) enumerated 
this as one of the considerations 10 C. A t>. 346 
at 576. 

12. Per Hidayaiullah, C.J., Ibid at 558. 

SJ-2 
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WOMEN’S RIGHTS OF INHERIT-^ 
ANCE AND FRAGMENTATION OF 
AGRtCULTUR AD HOLDINGS SOME 
OBSERVATIONS 

By 

B StVARAMAYYA * 

At the tune of the passing of the Hindu 
Succession Act 1956 a considerable 
section of the people was of the view 
that the Act should not be made appli- 
cable to agricultural properties as it 
would result in unde:>irable fragmenta 
tion of farm lands Even now there is 
a body of opinion which is strongly op- 
posed to the application of the Hindu 
Succession Act to agricultural properties 
In fact in the States of Haryana and 
Punjab moves are afoot to amend the 
Hindu Succession Act to exempt agri- 
cultural holdings from the operation of 
the Act * These attempts derive con 
siderable support from the cxemplton 
(of doubtful wisdom) provided in favour 
of agricultural tenancies m section 4 (2) 
of the Act * 


• At L fAndhra) LL.M (Yale) DCL 
(McGill) Reader Faculty of Law Univenity 
of Delhi 

1 Sarkar TTie Hindu Succession Act I Gill 
Daughter s Bight of Succession in Her Fasher s 
Properly 7 Proceedings of the All India Semi 
nar on Hindu Law held at Kuruksbeita Uai\er 
sity 9th to 13ih April, 1971 

2 The holding of a bhutrudhar m U P dc 
volves according to the rules provided in section 
171 of the Uttar Pradesh Ziicindan Abolition 
and Land Reforms Act, 1950 This Scheme 
showj a strong preference for male lineal dcs 
cendants But for practical purposes the posi- 
tion of a bhumidhar is not Very diflercnt from 
the owner of agricultural land in States like 
Maharashtra He pays land re>enue and not 
rent He can eaercisc the rights of alienation 
partition improvement succession sirnender 
and abondonment y,de Srnasiaia Com- 
meniaries on U P Zamindari Abolition and land 
Reforms Act 283 (2nd Ed 19«) Interpretinn 
a parallel enactm-nt th- Punjab High Onirt 
held m Gopi Chand v Bhagnann Deri AIR. 
19« Punj 272, that bhumidhan tights will dc 
Volvo according to the provisions of the Hindu 


lisH 

The argument relating to fragmentation 
in all probability will be put forward more 
acrimoniously if ever the Legislature 
intends to put restrictions on testa 
tion akin to Muslim Law, on the 
grounds of social policy The bulk 
of immovable properties in India is 
agricultural and any exemption of 
these properties from the scope of the 
Hindu Succession Act will have fat 
reaching consequnces on the inheritance 
rights of women The aim of this paper 
is to show that there are more satisfactory 
solutions to the problem of fragmenta 
tion than the retrograde measure alleaed 
to be in the contemplation of theStates 
of Haryana and Punjab 
There can be no denial of the fact that 
fragmentation is a serious problem m 
India. “About 12 per cent of the 
estimated 72 million rural households 
owned no land at aP The rest numbering 
approximately 63 million, owned among 
themselvcsan estimated 318 (8/8^miIIion 
acres of land which works out to an 
average ofa little less than IS acres per 
owner ”• The problem is seriously aggra 
vated by the existing laws of inheritance 
Patel writing in 1954 stated * 

The causes mainly responsible for the 
process [of sub-division of holdings of 
right holders] arc the laws of inheritance 
of the Hindus and Muslims which 
enjoin succession to unmovcable property 
by all the heirs usually m equal shares.^ 

the outset a fallacy of the current 
argument that conferring rights of inhcn 


Succession Act and not according to section so 
of the Delhi Land Reforms Act 1954 Derrett 
abo expresses the view that the exemption pro- 
vtd-d in section 4 (2) of the Hindu Succession Act 
B an extraordinary anomaly* Derrett a 
CTUKjue of modern Hindu Lan 230 (1970) 

3 Regional Vanalions in Social Development 
and Levels of Living 44 (1967) PFO Publication 
No 52 

4 Patei The Indian Land Problem and Legis 
htwn 224 (1954) 
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taucein agricultural lands would’ lead 
to fragmentation should be. pointed out. 
If fragmentation of agricultural lands is 
the mam consideration, the choice should 
be between a single heir succession and 
partitive succession and not between a 
succession among sons only and suc- 
cession among all children Cecil de- 
fended primogeniture on the ground that 
it avoids parcelling 'up of lands®. The 
Federal Hereditary Farm Law adopted by 
Nazi-Germany in 1933 brings to focus this 
point. . Under this legislation a hereditary 
farm (Urbhofe) could be inherited only by 
one principal heir® Farther, equal division 
among the heirs without the distinction 
of sex IS the rale now for estates governed 
by the Dayabhaga law, for the devolution 
of separate properties under the mitak- 
shara law andundei the Indian Succession 
Act. It should also be emphasized’ that 
under the Muslim law, the right of a 
female heir extends to all kinds of 
properties. 

The Hindu Succession Act, 1956 by pro- 
viding the right of pre-emption in favour 
of other heirs, whenever a co-heii sells 
his interest in properly- or business, in a 
limited measure - secures against frag- 
mentation of agricultural' holdings 

The first major change that is suggested 
here, is to enact that the claim of an heir 
m respect of agriculturrl land, where the 
division of an agricultural holding would 
result in fragmentation (that is to say, 
would reduce the plots to less than the 
“ standard area ”). would be a money 
claim only and not for specific share in 
the holding. In other words, a consi- 
derable change in the rules stated in 
section 19 of the Hindu Succession Act 
w'lll have to be effected. The experience 
of France and the position that prevails 


5. Cea/, Primogeniiitre 83 (1895). 

6. Sec 16 Journal of Farm Economics 326 
(1934). 


now under the -/French' • Civil Code on 
the topic of compulsory portions’, will 
serve to illustrate the point. 

Formerly under the French law the com- 
pulsQiy portion was a share of succession 
but this provision resulted in. an unde- 
sirable fragmentation of farin lands and 
the Jaws of inheritance in France ,were 
amended in 1938, 1943,., and, in 1955, 
especially Articles 815 to 832, to provide 
that in the case of farms, business 
interests and dwelling houses the com- 
pulsory portion should only be a claim 
over the estate ® On this topic the French 
Code adopted the approach of the Gerr 
man Civil Code, Under the German 
law the claim of a person entitled to a 
compulsory portion “ is a money claim 
against the testator’s heirs, which accrues, 
on the date of the testator’s death and is, 
capable of assignment and transmis- 
sable on death’,’.® Such a money claim 
will prevent uneconomic fragmentation 
of lands. 

Two incidental questions arise in this 
context : (I ) Among the competing heirs 
who should he entitled to’ retain the farm 
if its division is uneconomical (2) On what 
principle is the choice to be made*’ These' 
questions are closely and related and an 
answer to the second will determine the 
first. As to the latter question, two appro- 
aches are possible, First, to leave the 
determination of heir entitled to the farm 
to the Court, and second, to select the heir 
on' the principle of seniority It may be 
pointed out that the Report of Committee 
of Inquiry on the Law of Succession in 


7. A reserve or compulsory portion in French 
law IS a share m succession which an ascendant 
or descendant is entitled to indcfcasibly even 
a^inst the will of a deceased. , 

8. See generally Moral-Lopor, Principles of 
Land Consolidation Legislation 107 (1962). 

9. Schuster, The Principles of German Cud 
Lair 627 (1907) citing BOB Article 2317, 
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Scotland preferred the principle of 
tcnionty “ The Report states “ 

“ It was suggested to us m the evidence 
that the best way of regulating the 
right to succeed might be that it should 
be left to the Land Court to determine 
the metnber of the family most fitted 
to take over the farm if the family 
themselves could not agree on the 
matter We think that this might often 
lead to bad feeling amongst members 
of families and that It Would be better 
to have a positive rule of law regulating 
the right of succession Order of 
seniority in the family seems to us 
to be the fairest principle upon which 
to base the devolution of the right or 
option to take over the farm, immediate 
children in all cases having preference 
over grand children or remoter des 
cendants but no preference being given 
to males over f^emales A daughter 
may be and sometimes is the most 
suitable member of the family to 
succeed her father m the running of 
the farm No doubt it will often not 
be so but we think that economic and 
financial considerations will tend to 
bnng the eceicise of the option into the 
hands of the member of the family 
best qualified to have the farm The 
Banks and Live Stock Auctioneers who 
in almost all cases will have to advance 
much of the capital necessary to enable 
the member of the family succeeding 
to the farm to pay out the co heirs and 
to stock the farm would be unlikely 
to give any backing to a person ob- 
viously unfitted to run the farm ’ 

In the writers opinion however, the 
right to succeed to the farm should be 
decided by a Probate Court taking into 
account all the relevant factors including 
senionty The needs of food production 

10 Report of the Committee of Inquiry on 
the Law of Succenioa m Scottand (cmd 8144 
repnat 1963) 

It /Mat 11 


and the obligation of an heir who m 
bents the farm to compensate other heirs 
suggest that efficient management of the 
land ought to be the mam consideration 
m tte choice A mechanical adherence 
to the principle of seniority will not be 
conducive to a proper selection 


Purchase of Interest of othsr Heirs 


It can legitimately be asked How can 
an heir who gets the right to retain the 
farm find the resources to compensate 
the other heirs ? It is submitted that 
m India the Swiss and Japaneese techni 
qaes should be adopted cumulatively 
to meet the situation The Swiss techni 
que can be followed even under the exis- 
ting law in India, whenever a division of 
land will reduce its extent to less than the 
standard area ** Under Article 622 of 
the Swiss Civil Code an heir to whom a 
farm has been allotted can claim that 
the partition be postponed so far as the 
farm is concerned when he is heavily 
burdened by the rights of his co heirs 
In such cases the heirs are gTven an un 
divided interest m the rents and returns 
of the farm 


12 In the Pua;ab and Haiyana tianjfers ^ 

•*r»agraeat5 (holdings less than the sian^rf 
area) are prohibited Fragments may be sold to 
adpinmg landowners but if they refuse W ^ 
chase the State will acquire them See Tne 
Consobdaiion of Holdings and Prevenlioa oi 
Fragmentation Act 1948 ^ 

13 By way of illustration ArticW ^ 
621 and 622 of the Swiss Cml Code are 8'Ven 


616 The Cantons can direct that land shall 
not be cut up into smaller areas than a definite 
mmunum fixed according to the requrreiwnts o 
the form of agriculture for which the Jand is lai 
oat , . 

620 mere a farm forms part of the i^ri- 

tanceandoncofthcheirs IS prepared to take itow 

and appears capable of managing it it must ^ 
allotted to him in us enurcty if « forms as ^ 

an economic entity its valuation willbebasedon 


lO annual reloro 

The heir can at the same time claim all the 
accessones to the farm in the form of agricoltural 
implements, stores and stock 
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The technique- adopted in Japan waste 
.provide long-term credit to farmers to 
purchase the interests of’ the co-heirs. 
In Japan .the Owner-Farmer’s Main- 
tenance and Establishment Credit Pro- 
vision Law lists four main puiposesof the 
credit to be provided. Among these the 
following finds mention : In case of joint 
inheritance, to prevent division of 
holdings by. enabling one heir to buy out 
the shares of his brothers and sisters.^'* 
Dore points out that the loans bear 5 
per Cent, interest and are to be repaid over 
a maximum of twenty years, repayment 
to begin after not more than three years. 

It must be emphasized that even now there 
are .provisions in some State legislations 
to check fiagmentation. The legisla- 
tion in Uttar Pradesh deserves particular 
mention.' Section 178 of the Land 
Reforms Act, 1950 provides that where a 
Court finds that the aggregate area of 
the holding to be partitioned does not 


[Para three omitted.] 

621, , 'Where one of the heirs is opposed to that 
plan or where several wish to take over the farm, 
the competent Probate authority decides the 
question of its allotment, sale or partition, after 
takuig into account local custom or in default of 
this, the personal circumstances of the heirs. 

Heirs who desire to carry on the farm in person 
have the first nght to have it allotted to them as a 
whole. ' . 

"Where none of the sons are willing to carry it 
oh in person, the daughters can claim it, if they 
themselves or their husbands seem capable of 
cariying it on. 

622. An heir to whom a farm has been allotted 
can claim that the partition be postponed so far 
as the farm is concerned, where he is so heavily, 
burdened by the rights of his co-heirs in the farm, 
that in order to secure them against loss, ho would 
be obliged to charge it to such an extent that the 
total charges on it, including already existing 
mortgages, would amount to more than three 
quarters of its assessed value. 

In this case the heirs are given an undivided 
interest in the rents, and returns of the farm. 
{The Shw Cml Code Wilbams’ translation, 1925). 

14. Dore, Land Reform in Japan 304 (1966) 
(reprint). 

15. Ibtd. 


exceed three and one-eighth acres, it 
shall instead of dividing the holding, direct 
that it be sold and the proceeds be dis- 
tributed among the parties concerned. 

It IS submitted that this should be adopted 
as a general provision m the laws .of 
succession in India. 

Organization of tits Probate Courts. 

Earlier it has been 'suggested that Pro- 
bate Courts should be entiusted, with 
the function of settling the various 
matters that arise in relation to succes- 
sion to farm lands. To give effect to 
such, provision it should be provided 
that whenever an estate exceeds 
Rs. 5,000 in value probate or letters of 
administration should be obtained in 
all cases. A salutory effect of such com- 
pulsory requirement of probate and lette* s 
of administration is that it will check the 
defeat of the rights of female heirs by 
force^’, fraud or collusion. Inciden- 
tally the extension of compulsory pro; 
bate or letters of administration, on in- 
testacy will augment the revenues of 
Government. , 

At this stage it may be validly objected 
that we would be driving the simple 
village folks to resort to the dilatory and 
expensive processes of the Courts To 
obviate this objection, it is suggested; 
(1) to ca^er to the rural communities, 
mobile Probate Courts should be pro- 
vided and (2) in urban centres separate 
Probate Courts which sit for longer 
hours and during week-ends should be 
established. 


16. Section 178 of the Uttar Pradesh Land 
Reforms Act, 1950 as amended hy the Uttar 
Pradesh Land Reforms (Amendment) Act, 19S4. 

17. Kulwant Kaur Gill, supra note 1 at 7. 
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ATOUNISIRAIIVE PROCESS AND 
THE VIABILITY OF THE PRI\ ILEGE 
AGAINST SELF INCRLvnNATION A 
PLEA FOR THE ADOPTION OF THIS 
CANON OF CRUVIINAL JUMSPRU- 
DENCE AS A PRINCIPLE OF 
ADMTNISTRATINELAW IN INDIA 

Bv 

I p Massey • 

There is no more a'xoira’e index of a 
nat on s regard for liberty and progress 
in civiliza ion and culture than is to Tic 
found m the laws and "proceduie^ mlh 
\\hich It treats its p'ople accused of crimes 
A sense of human dignity and self respect 
for the community demands that certain 
Basic fundamental pnncipleS of fairplay 
and justice b* observed while dealing 
with persons charged for violation of the 
laws and the norms of the society Al 
most all the democratic countries of the 
world provide e ther directly in their 
constitutions^ or statutes* or indirectly 
through theif customs and traditions forti 
fied by Courts decisions* for certam 
fundamental p inc p es of persona! secu 
niy and d gniiy From among these 
privileges and principles the privilege 
against self mcrim na ion is such which 
has evoked enquiry not only in India but 
m almost all the democratic countries 


to do something which may incriminate 
him (taking foot pnnt impression speci- 
men of handwnting) or submitting a 
persori to what may be tailed an ‘ mva 
siortofbodyand privacy (scars idcntifica 
tiofi unne blood breath alchohol 
iniokica»ional or p-ychiatric tests) have 
frequently been forged in vehiment con 
troversies 

The Constitution of India m Article20 (3) 
lays down this privilege agauist self 
incrimination in the following 
Ho person accused of an ofTeoce shah 
be compelled to be a witness aga nst him 
self Without going into the details of 
the scope and ambit of the privilege 
against self incnra nation as has be*fl 
interpreted by the Supreme Court of 
India* we fociu attention on sorre 
selective aspects of its scope which would 
help in de erminmg the area which it 
leaves uncovered in the- face of growing 
administrative pioctss 

In India the constitutional protection of 
Article 20 (3) is limited to accused persons 
m criminal proceedings only and does not 
entend to any other person* m any civil 
or administrative proceeding * 

There is no controversy on the point 
that the protection under Article 20 (3) « 
ava table against compulsion only No 


Bp«,ally m .hp face of the growmg >d ' , „ , v A 

ministralivc ptoces! The question of ,, 5,50300 (1954) SCJ 428 
extracting incnmnating evdences and y 5 /a«ro/Warfw AIR i 960 sc 736 li9tu> 
uforma ton from a person or asking him sCJ 726 Rajat^aranLalBaiaii^^'/ . 

Phirox A-IR 1961 SC O^V) 

• LL M (Luck ) LL M {CsLf Beikefcy) S CJ 353 State of Bombay v M ^ 
Leaurer m Law Ua ven ly of Corakpur Coiak (1962) 3 S C R 10 (1963) 1 SC 


^ t»9WI M i— » .Uo-Tiovea 

1 Th pnvieg* a^nst s.If ncnmnaion u 5 Th protect on to w inesstiasnoiu^ * 

prov ded m the Vth Amendment o th U S a conitittiuon*! status an3 his b-cn fen w i 
Cons tut on and in the Const cutions of 48 Stales geirnl law of the Jaod Section 1 ° 

2 New J rsey (U ) prov des for the pro [alian. Ev dence Act no aiuw r w «IJ a 

te« on in statute State v nh U 27 N J 158 ^ comp Hed to g ve shall subject n m io 

In Ind a the protect on as applied to w fnrsses is any arrest or prosecut on or proved aga nst n m 
prov ded jn section 132 of the Indian Ev denoe m any cr nunat proceed o? e*cept a prosecut on 
Aet for sn 45 Bhr e> toce hf i"* , , 

3 Iowa (U S A.) reads the pr V lege nio I>ue 6 State of Bombay v Kathi Kata 

Process ctanses of us Const lution Atranm (1952) 3 S C R (1963) 1 S CJ 195 (1963) 


Soeitty V StLtr 1959 Iowa 591 M LJ (Crl ) 97 
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constitutional bar is attached if the accus- 
ed person voluntarily gives self-mcnmi- 
nating evidences against himself. The 
accused person can be a competent wit- 
ness against himself if he chooses to be. 
But there may be a difference of opinion 
as to what amounts to ‘ compulsion ’ in 
order to bring the evidence of the accused 
within the prohibition of Article 20 (3). 
One possible view may be that ‘ compul- 
sion’ means acts of positive physical force 
which are popularly known as ‘ third 
degree methods ’. According to this 
view the nature of action and not the 
state of mmd of the accused is to be taken 
into consideration. Another view on the 
other extreme may be that the word 
* compulsion ’ besides physical force 
should also include psychological fear 
and inducement. Any incriminating evi- 
dence givenby an accused should be taken 
as conclusive proof of ‘ compulsion ’ 
unless its voluntary nature is established 
beyond doubt. The interpretation of 
Article 20 (3) given by the Supreme Court 
leans towards the first view as it held 
that ‘compulsion’ m the context of Article 
20 C3) means what may be called duress in 
law.'^-®. In this age of science and techno- 
logy which has placed more sophisticated 
instruments and methods in the hands of 
the administrators and investigators for 
extracting information, an interpretation 
of Article 20 (3) with reference to ‘ posi- 
tive physical force ’ appears not only old 
fashioned but leaves much area uncovered 
for the mischief which Article 20 (3) seeks 
to remedy. 


7-8. The Dictionary of English Law by Earl 
Jowitt defines Duress ; ‘ Duress is where a man 
is compelled to do an act by injury, beating or 
unlawful imprisonment (sometimes called duress 
in strict sense) or by threat of being killed, suficr- 
ing some grievious bodily harm, or being unlaw- 
fully imprisoned (sometime called menace or 
duress per mines) Duress also includes threaten- 
ing, beating, or imprisonment of wife, parents 
or child of the person ’ 


The protection against self-incrimination 
has been further Jimited to information 
which an accused person gives from his 
personal knowledge The exclusion of 
all other forms of -evidences which maybe 
extracted from the accused from the pro- 
tection of Article 20 (3) defeats the very 
policy behind Article 20 (3) i.e., the policy 
of blocking the easy method of obtaining 
evidences from the accused by compul- 
sion. 

From the above statement it becomes 
clear that unlike the position in U.S A. 
and UK. the immunity against self- 
incrimination is limited to persons accused 
of violating penal provisions only and 
does not apply to witnesses or to civil 
and administrative proceedings ® This 
leaves a wide area of administrative pro- 
cess uncovered by Article 20 (3), 

The protection is further limited to cases 
which may be called ‘ third degree 
methods ’ and many other forms of com- 
pulsions known to the scientific world of 
today have been left out. This further 
adds to the area of administrative process 
already left uncovered. 

The protection has been limited still 
further to only one type of evidence i.e., 
which reflects the personal knowledge of 
the accused. This again leaves many 
other forms of evidences which may be 
more incriminating than personal know- 
ledge without protection. 

The administrative' process has grown 
in India in a haphazard fashion because 
India IS a developing country striving 
to establish a socialistic pattern of society. 
There has been a mushroom growth of 
administrative agencies and officers with 
various designations and powers. These 
agencies affect the lives of the people 
more than any other organ of the State. 
There is no procedure like the Tribunals 

9. Bo%ed V. V. S , (1886) 116 U S 633-34. 
McCarthy v. Amdcstien, (1924) 126 U.S. 227. 
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and Enquiries Act in Englsnd or tbe 
Administrative Procedure Act in U 
prescribing at least the nimimum proce- 
dure for the administrative agencies to 
follow in adjudicating upon the rights of 
the people Consequently m the absence 
of any set procedure the power of judicial 
review exercised by the Courts is sub 
stantially curtailed The only effective 
instrument in the hands of the Courts to 
correct the defects of the procedure i* 

* natural justice ’ Though the concept 
of natural justice is of varying contrent, 
traaitionally the privilege against self- 
incnmination is not included in it There 
seems to be no valid reason why this 
fundamental principle of personal liberty, 
fair play andjustice is not included within 
the concept of natural justice especially 
in countries where either there is no ex 
press provision for this in the country s 
constitution or where the Courts have 
limited the scope and ambit of the privi- 
lege as has been done in India leaving a 
wide area of administrative process un- 
covered Over 2ea1ous administrative 
officers and agencies exercising wide 
administrative investigatory and adjudi- 
catory powers subject people to ladiscrt 
minate questioning and submit them to 
what may be called an invasion of body 
and privacy’ with a view to extract 
incriminating evidences from them with 
impunity because the prjviIcgjL of. vjf 
incrimination cannot be invoked due 
to the narrow interpretation given to 
Article 20 (3) by the Courts tn India 
Thus a void has been created winch can 
be filled only by including the privilege 
against self incrimination within the con 
cept of natural justice If U is done the 
Courts m India can play their traditional 
role effectively of safeguarding the liber- 
ties of the people against administrative 
excesses 
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[s.c.'N.c. 39.] ' 

S.M. Sikri, CJ. 

0. A. Vaidialhigam and 

A. N. Ray, JJ. Union of India v. 

Ananthapadmanabhiah . 
22—4—1971. Cr] A Nos] 58 to 

160 of 1970. 

(A) Criminal Procedure Code (V of 1898), 
section 429— Point not raised before 
differing judges— If could be raised for 
the first time before the third judge. 

The language of section 429 of the Code 
of Criminal Procedure, :s explicit that 
the case with the opinion of the judges 
comprising the Court of Appeal shall be 
laid before another judge of the same 
Court and that the judgment or order 
shall follow the opinion of the third 
learned Judge. Thus, a new point not 
raised before the differing judges could 
be raised before the third judge. 

(B) Prevention of Corruption Act (TI o 
1947), (as it stood prior to its amendmen 
in 1964), section 5-A—Scopc— Magis- 
trate at Delhi if competent under sec- 
tion 5-A to authorise investigation of a 
case at Assam. 

The words “ Presidency Magistrate or 
a Magistrate of the First Class , as the 
case may be” in section 5-A of the Preven- 
tion of Corruption Act indicate that a 
Presidency Magistrate refers to the Pre- 
sidency town where he exercises 
jurisdiction and .similarly a Magistrate 
of the first class refers to a Magistrate 
of the first class of a district exercising 
power m that district. A Magistrate 
does not exercise juiisdiction throughout 
the length and breadth of India for pur- 
poses of the Code of Criminal Procedure, 
or of Prevention of Corruption Act. 
The Code of Criminal Procedure, defines 
the territorial jurisdiction of Magistrates. 
It will not be in consonance with the 
jurisdiction and structure of Courts of 
Magistrates to allow an order of investiga- 
tion to be made by.a Magistrate of Delhi 
for’investigation of a case in the State of 
Assam. The reason is that a Magis- 
trate orders investigation in a case which 
he has power to inquire into or try. The 
real import of section 5-A of the Preven- 
tion of Corruption Act, is that investi- 
gation IS to be done by police officers 
of a certain rank to ensure protection 
S— NRC 


against frivolous prosecution and it is 
only with the order of Presidency Magis- 
trate or a Magistrate of the first class 
that police officers below the rank men- 
tioned in the section are allowed to 
investigate It is therefore appropriate that 
Magistrate in Presidency towns or District 
will order investigation of cases within 
their respective jurisdiction. 

Thus, m the present appeals, the order 
of investigation made by the Magistrate 
at Delhi for investigation of cases in the 
State of Assam was not a valid and com- 
petent order within the powers of the 
Magistrate at Delhi. 

V.K. Appeals 

[S.G.N.G. 40.] dismissed. 

IC. S Hegde and 
A. N. Grover, If. 

Sales Tax Commissioner, U. P. v. 

M/s. Ladha Singh Mai Singh. 
27—7—1 971 . C.A. No. 564 of 1967. 

U. P. Sales Tax Act (XV of 1948), 
section 3-A— Notification issued under, 
dated’ 8th June, 1948 — Cloth manu- 
factured, by means of power-looms— If 
‘ cloth manufactured by mills’ within the 
meaning of the notification. 

Cloth manufactured by means of power- 
looms does not fall within the 
term “ cloth manufactured by the mills” 
so as to attract the higher tax in terms of 
the notification dated, 8th June, 1948, 
issued under section 3-A of the U. P. 
Sales Tax Act, 1948. 

It is comon ground that if cloth was 
manufactured by loomsworked by manual 
labour the notification was not appli- 
cable and the rate of tax pCr rupee was 
3 pies in a rupee but if the cloth was manu- 
factured by mills then the rate was to 
be 6 pies. Thus cloth has been divided 
broadly into two categories, mill-made 
and loom-made It is quite obvious that 
loom-made cloth would include all 
cloth manufactured on looms. It is 
difficult to understand how the energy 
by which the looms arc worked would 
make any difference. In other words, 
whether the cnergey is supplied manually 
or by power cannot convert the essen- 
tial character of the cloth, namely, its 
manufacture on looms. In popular 
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language a power-loom cloth is nc\cr 
associated with a mill cloth 

Sri Dhcutdapani Power-loom Factory v 
Commeraal Tax Officer, 12 STG 304, 
appro\ed 

VK 


Appeal dismissed 

[sc NC 41] 

C A Voidialinsam, Madan Lai Pun v 
A N Ray and Sams Das Berry 

D G Palekar JJ 

27-7-1971 C A No 848 of 1971 
Delhi Rent Control Act (LT\ of 1958), 
sections 39 (2) and 14 (1) Proviso, claase 
(e)— Scope of section 39 (2)— Finding by 
subordinate anthoritics as to whether 
requirement of landlord of his budding for 
his own occupation was or was not 
bona fide~ll can be interfered with by 
High Court under section 39 (2) 

An inference drawn by the subordinate 
authorities that the requirement of the 
landlord of his building for his own 
occupation was not bona fide, within the 
meaning of section 14 (1) proviso (e) 
of the Delhi Rent Control Act, could 
not be regarded as conclusive A finding 
on such an issue is not one of fact alone 
but 1$ a finding on a mixed question of 
law and fact Hence the High Court 
in proper cases has ample jurisdiction 
under section 39 (2) to interfere with that 
finding and record its own conclusion 
on the basis of the materials on record 


detention the Supreme Court would no 
sit in appeal against the impugned orde 
and therefore would not go into thi 
sufficiency or otherwise of the matenal; 
for anving at the satisfaction by tht 
relevant authority under section 3 Tht 
Court would have however, no hcsita 
tion to interfere with such an order if 
forinstance, it were shown that the cxer 
CISC Of power under section 3 was 
mala fide or on grounds alien to the 
Act 

In the instant case the petitioner has 
adduced no materials which would show 
that the impugned order of detention was 
passed either mala fide or for the reasons 
alleged by him 

VK — — — Petiltoii dismissed 

[SCNC 43) 

J M Slielat &Txd Wopansaov 

A N Ray JJ N L •Odroo 

28-7-1971 CA No 1792 of 1970 

ReprescQtatioQ of tbe People Act 
(Xmi of 1950), section 20 (5)-Effecf 

The effect of section 20 (5) is that state 
men! of a member having service quali 
ficatioo that but for his having theservice 
qualification he would have been ordi 
narily resident m a speafied place on asiy 
dale IS to be accepted as correct la the 
absence of evidence to the contrary 


VK 

[sc N c 42 ] 

J M Skelat, 

I D Duo, and Khagen Sarkar v 
0 ^ State of >\est Bengal 

28-7-1971 Wr No 148 of 1971 
Constiltation or India (1950), Article 32- 

The satisfaction on the basis of 
section 3 of the West BenS 

Activities) Act, enables the 
Slate Govemineiil or Ihe Distnct MaeiT 

tale as the case may be, to pass aiTirder 
of detention is the salts&ctien of the 
Government or the Distnrf xv,,.;*. * 
and not the satisfaction of the 

coort TheActbetnBoneforpSSl 


(B) ReprcsentafiOD of the People Act 
Appeal dismissed ®i 1950), section 20 (3)-Ficfion 

ooaer — Scope of 


Under section 20 (3) a fiction is created 
that members having service quabfica 
tion would be deemed to be ordioanly 
resident at the constiiutency m which 
but for their having such service quali- 
fication, they would have been ordi 
nanly resident The statutoiy fiction 
IS intended to confer the right to be regis- 
tered as electors at their home town or 
village but the fiction cannot take away 
the right of persons possessing service 
qualification to get themselves registered 
at a constituency in which they arc 
ordinarily residmg though such place 
happens to be Ihcir place of service 


VK ' i 


Appeal dismissed 
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by the execution of the deed, decided to 
open the temple to the public. He was 
a man with no family and could not 
have installed the deity for the members 
of his family. It was pointed out in that 
case that the deed was of such a recent 
date that evidence of subsequent con- 
duct would not alter nature of the endow- 
ment as determined from the deed and 
that the decision was on a question of fact. 
Even ifwe were to treat it as a question of 
law, because whether the trust is public 
or private, partakes of both fact and law, 
and we are satisfied in the present case 
the evidence is entirely one-sided. There 
is not one circumstance to sho^v that 
the endowment was public endowment, 
and this being the case, we do not see any 
reasons to differ from the decision already 
arrived at. 

13. On the whole, we have not been 
able to discover any reason why we 
should depart from the xmanimous opi- 
nion of the High Gomt and the Court 
below. Both the Courts are agreed that 
the oral evidence as well as the dociunents 
indicate only a private trust and that there 
is nothing to show that the endowment 
enjoyed a public character at any time. 
The cases before this Court, which were 
cited earlier are easily distinguishable. 

14. The result is that the appeal fails. 
The High Court in its order did not award 
costs to the plaintiffs. The reasons given 
by the High Court for denying costs to 
the plaintiffs apply here also. We, 
accordingly, order that the costs shall be 
borne as incurred. 

V.M.K. ^ — Appeal 

■ dismissed. 


THE SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction) 

Present;— J. C. Shah, C.J., K. S. 
Hegde and A. JV. Grover, JJ. 

D. P. Mishra . . Appellant* 

V. 

Kamalnarayan Sfaarma and others 

. . Respondents. 

(A) Representation of the Peoples Act {XLIII of 
i95i)> sections gg (i) and g 8 — Corrupt practice 
— Person not a party to petition — Procedure. 

A person not a party to the petition can- 
not be named in the order, unless he' has 
been given notice to appear before the 
Tribunal and to show cause why he 
should not be so named, and if he appears 
in pursuance of the notice, he has been 
given an opportunity of cross-examining 
any witness who has already been examin- 
ed by the Tribunal and has given evidence 
against him of calling evidence in his 
defence and of being heard. [Para. 6 .] 

(B) Constitution of India Article 136 

— Foreign Court holding corrupt practice not 
proved — Power of Supreme Court to re- 
appraise evidence-— Scope. 

A proceeding for naming a person who is 
found responsible for publication of 
offending matter is in the nature of 
quasi criminal proceeding. [Para. 7 .] 

In an appeal against the order of the 
High Court holding on an appreciation 
of evidence that a person charged before 
the High Court is not proved to be guilty 
of corrupt practice, this Court docs not 
normally proceed to reappraise the 
evidence, whether the High Court has 
misconceived the evidence or the con- 
-clusion is perverse, or so basically faulty 
.that interference by this Court is attrac- 
ted or • the procedure adopted by the 
Court lias resulted in miscarriage of 
justice or for similar reasons. This 
Court has jurisdiction in appropriate 
cases, to disagree with the" conclusion 
-readied by the High Court, but the power 
to interfere is sparingly exercised. It is 
not exercised merely because this Court 


s c J— 59 


• C.A. No. 1738 of 1969 (After notico to Mr. 
S. Shukla) IZth December, 1970, 
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may take on the evidence a different view 
An appellate Court is reluctant to dis- 
regard the conclusion on matters of 
appreciation of evidence by the Court 
which had occasion to watch the demea- 
nour of the witnesses examined before 
It and to substitute its own view thereon 
Where the proceeding tried by the Court 
of first instance is of a quasi<criminal 
nature the reluctance of the appellate 
Court is greater The question is not 
one of power or authority of the appci 
late Court, but of the respect and consi- 
deration due to the Court of first instance, 
and of the limit inherent in the exercise of 
the appellate functions IParat 7&. 19 ] 


(C) Press and Registration oj Books Act ( XA V 
of i867),j«<ion T and Representation of the 
Peoples Act, {XLIIl of 19^1), section 123(4) 
— Presumption under section 7 — Effect 


Section 7 raises a presumption that a 
person whose name is printed in a copy 
of the newspaper is the editor of every 
portion of that issue The p-esuroption 
may be rebutted by evidence In a 
charge under section 123 (4) of the 
"Representation of the People Act the 
presumotion under section 7 of the Press 
andRegistrationofBooks Act, 1967 would 
come with greater or less force aceor^ng 
to circumstances to the aid of a person 
claiming that the Editor was responsible 
for the publication and that the publica- 
tion svas to the knowledge of the Editor 
[Para 

(D) Press and Registration of Books Act 
(XYF of 1867), section ig D (b ) — Effect of 
annual report published bj Press Regutrar 

The annual report published by the Press 
Registrar being oiily for the information of 
the Government and not made imder any 
statutory provision cannot displace the 
effect of a statutory provision made under 
section ig-D ( 4 ) of the Press and Regis- 
tration ofBooks Act, 1867 [Para 14] 
Appeal by Special Leave from the Judg- 
ment and Order, dated the laih March 
19^ of the Madhya Pradesh High Court 
in First Appeal No 49 of 1967 

E C Agrajsala, Advocate, for Appel- 


M C Setalvad and S V Gupie, Senior 
Advocates {K A ~Chtlale, IJ- If 
Bachaiiat, Mrs A K Verma, Sreermmsa 
Rao, Advocates, and J £ Dadachemjt 


Advocates of Af/j J B Dadachanji iS Co 
with them), for S C Shukla 

M C Chagla, Senior Advocate (R S 
Jyabv, Advocate, Rameshicar JXaih, 
Advocate of Aijs Reminder Jfarain & Co 
and Aftss Suaranjit Sodhi, Advocate, with 
him), for Respondents Nos 3 and 4 

The Judgment of the Court was delivered 
by 

Shah, C J — In comoliance with our order, 
dated 13th March, 1970, the High Court 
issued a notice to Shukla Shulda sub- 
mitted his reply contending, inter else 
that he did not publish or cause to be 
published the offending statements in the 
newspaper “ Mahakoshal as alleged by 
Sharroa In paragraph (11) he submitted 
that 

‘He Icamt about their publication only 
after and during the pendency of tbe 
election petition for declaration of the 
election of Shn D P Mishra as vend 
The person in sole charge of the news- 
paper was Shn Vishnudatta Mishra 
‘Tarangi’ whose name has been 
printed as the Editor The declaration 
under Rule 8, Form VI prescribed 
under the Press and Registration of 
Books Act (XXV of 1867) for 

the year 1963 snows that the said Shn 
Vishnudutta Mishra ‘Tarangi ini 
not the opposite party (Shukla) was 
• the editor at thcmatcnal tunc • • * 
At the time of his appointment the 
said Shn Vishnudatta Mishra 
‘Tarangi had insisted that there would 
be no interference by the opposite 
party (Shukla) in the conduct of the 
newspaper •» ~ 

2 Several witnesses vsxre examined 
before the High Court in support of the 
case that Shukla was instrumental m 
publishmg and distributing the offending 
statements Annexures I II and III m the 
daily newspaper “Mahakoshal” of which 
Shukla was the editor, printer and pub- 
hsher Some witnesses who had been 
previously exammed were recalled for 
cxammation Shukla and Tarangi v\ere 
also examined at the hearing 

3 At the heanng of the appeal and 
in the proceedings for naming Shukla, 
Sharma the petitioner who instituted the 
election petition took no interest But 
two persons who were permitted to 
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intervene Jn the proceeding took upon 
themselves the defence of the appeal and 
also to , prosecute " the proceeding after 
it stood remanded Xo the High Court. 

4 , The T interveners submitted that 
Shukla had published the offending 
matter, contained in Annexures I, II and 

• in. They said that — (i) D. P. Mishra 
prepared the offending matter, read it 
over to Shukla and handed it over to 
him for publication and the same was 
published in the “Mahakoshal” and was 
widely distributed; (2) the copies of the 
newspaper containing the offending 
matter were personally distributed by 
Shukla; and (3) Shukla was the printer, 
publisher and editor of the newspaper 
and was the otvner of the Printing Press 
in which the copies of the newspaper 
were printed, that he was attending to 
the publication of the newspaper and 
copies of the newspaper were supplied 
to him and that “Tarangi” had nothing 
whatever to do with the publication of 
the newspaper “Mahakoshal” at the 
relevant time. 

5 . The High Court on a review of the 
evidence was of the opinion that, the 
case under the first and the second heads 
in support of the plea of the interveners 
was not proved. The High Court 
also held that even though the name of 
Shukla 'ivas printed in the newspaper 
“MahakoshaP’as the Gliief Editor and that 
fact was printed in the report of the 
Press Registiar published for the infor- 
mation of the Government showing that 
Shukla was, between the years 1962 and 
1965, the publisher, printer and editor 
of “Mahakoshal”, Shukla had in June, 
1962 appointed Tarangi as editor of 
“Mahakoshal”, that Tarangi ivas in exclu- 
sive charge of the publication; that 
Shukla was not at the relevant time, when 
the offending matter was published, 
attending to the publication of “Maliako- 
shal”; that Shulda had no knowledge of 
the publication of the offending matter 
till it u'as brought to his notice in the 
course of the election petition; 'that 
Shukla was not proved to be the agent of 
Mishra and that even if it be held that 


6. Section 123 (4) of the Representation 
of the People Act, 1951, provides: 

“^e publication by a candidate or 
his agent or by any other person, of 
any statement of fact which is false, 
and which be either believes to be false 
or does not believe to be true, in rela- 
tion to the personal character or con- 
duct of any candidate, or in relation 
to the candidature, or withdrawal, 
or retirement from contest, of any 
candidate, being a statement reasonably 
calculated to prejudice the prospects 
of that candidate’s election”. 

is a corrupt practice. Section 99 (1) 
requires the Tribunal in making an 
order under section 98 to record the 
names of all persons, if any, -who are 
proved at the trial to have been guilty 
of any corrupt practice and the nature of 
that practice. But a person not a party 
to the petition cannot be - named in the 
order, unless he has been given notice to 
appear before the Tribunal and to show 
cause^ why he should not be so named, 
and if he appears m pursuance of the 
notice, he has been given an opportu- 
nity of cross-examining any witness who 
has already been examined by the 
Tribunal and has given evidence against 
him, of calling evidence in his defence 
and of being heard. 

7 . A proceeding for naming a person 
who is found responsible for pubheation 
of offending matter is in the nature of a 
quasi-criminal proceeding. In an appeal 
against the order of the High Gouit 
holding on appieciation of evidence 
that a person diewged before the High 
Court is not proved to be guilty of a 
corrupt practice, this Court does not 
normally proceed to reappraise the 
evidence, unless the High Court has 
misconceived the evidence or the con- 
clusion is perverse or so basically faulty 
that interference by this Court is attracted 
or the procedure adopted by the Court 
has resulted in miscarriage of justice or 
for similar reasons. Sec Amur Nath v, 
Lachman Singh and others^ Jagdev Singh v. 
Pratap Singh\ Dr. M. Chenna Reddy v. 


he was the agent of Mishra, it was not 
proved that Mishra had given his con- 
sent to the publication of the offending 
matter in tlic “Maliakoshal”. • * < 


1, C. A. No. 1717.';of 1968 decided on 23rd 
jeoember, 1968. io-> 

%. (1964) 6 S.e.R. 750; A.IR. 1965 SC 183. 
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RamthaniTa Rao and anotheT\ and Mtghraj 
Patodut V ^ A Birla and others'^ 


8 Air C 3 xagla on behalf of the inter- 
veners contended that the conclusion of 
the High CJourt was perverse because the 
Court had ignored important cir- 
cumstances and evidence bearing on the 
question in dispute, and had reached a 
conclusion wholly inconsistent with nor- 
mal probabilities In dealing vnth this 
contention we ma> first eliminate matters 
m respect of which there is no senous 
controversy Annerures I II and III 
which constitute the offending matter 
were published in the newspaper 
“Mahakoshal during the course of the 
election campaign of D P Mishra 
The newspaper ‘ Alahakoshal ’ was pub- 
lished from Raipur, and Shukta was 
registered as the Printer, Publisher 
and Editor in the record of the Press 
Registrar The issues dated I2th April, 
26th Ap'il and 4th May, 1963, were 
^nted in the Alahakoshal R’lnting 
Press and were published and distributs^ 
The tnattei published m those issues was 
in relation to the personal character and 
conduct of Sharma and in relation to his 
candidature It was also a statement 
reasonably calculated to p-qudice the 
prospects of Shanna s election 


9 Shukla admitted that the offending 
matter was published but claimed that 
It was printed in the Mahakoshal with 
his knowledge He claimed that he 
had left the entire management of the 
newspaper with Tarangi and that he did 
not come to leam about the publication till 
the election petition was Wed 


10 The High Court accepted the plea 
set up by Shukla that he did not know 
about the publication of the offending 
m^ter at or about the time when it was 
publi^ed In support of the contention 
that Shukla was liable to be named, 
^ Ghagla relied upon section 7 of the 
iros and Registration of Books Act. 

certain proceedings in con- 
trapt takm before the High Court of 
A^h>a Pmdesh m which Shukla had 
abated his responsibility m regard 
the publication made some time in 
June, 1963 and also upon the service of 


a notice upon Shukla by Sharma who 
filed the election petition requiring 
Shukla to disclose certain facts regarding 
the publication, upon the evidence that 
Shukla was closely associated with Misbn 
in canymg on the election campaign, and 
that the daily “Alahakoshal” carried on 
propaganda exclusively on behalf of 
Mishra and not of any other candidate 
Counsel submitted that Shukla’s denial 
could not be accepted as there was clear 
evidence that copies of the daily “Maha 
ioshal” were supplied at his residence at 
all relevant times and it is imlikely that 
be did not read them 
H Section 7 of the Press and Registta 
tion of Books Act, 1867, insofar as it u 
relevant, provides 

‘ In any legal proceedmg whatever, 
• • the production of • * , m the 
case of the editor, a copy of the news- 
paper containing his name printed on 
It as that of the editor shall be held 
(unless the contrary be proved) to be 
sufficient evidence, as against the person 
whose name shall be • * printed on 
such newspaper • • that the said 

person was • • • the editor of every 
portion of that is ue of the newspaper 
of which a copy is produced ’’ 

Section 7 raises a presumption that a 
person whose name is printed m a cop>' 
of the newspaper is the editor of every 
portion of that issue TTie presumption 
may be rebutted by evidence In the 
copies of “Mahakoshal” dated I2th April, 
26th April, and 4th May, 1963 it was 
p’inted that Shukla was the {^icf Editor 
Shukla was also describ^ as the 
and publisher of the newspaper The 
p'esumption under section 7 of the Pic« 
and Registration of Books Act, undoub- 
tedly arises, but in a charge under section 
*23 (4) of the Rep"esentation of tbcl 
People Act the presumption under section] 
7 of the Press and Registration of Bookd 
Act, 1967, would come with greater orj 
less force, according to the circumstances 
to the aid of a person claimmg that thd 
editor was responsible for the publication 
and that the publication was to the know-j 
ledge of editor , 




12 Tarangi m his evidence has stated 
that he was working between June, 
1962 to January, 1964 as editor of 
**AIahakomal” and that he was in sole 
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charge of the newspaper including its 
management, and that he was solely 
responsible for editing, printing and pub- 
lishing the newspaper, and that he had 
made a special condition when accepting 
his appointment as editor that he would 
be in sole charge of managing and editing 
the newspaper. He said that Shukla 
never visited the olEce of Mahakoshal 
during the period of his management^ 
that he — ^Tarangi — rvrote Annexures I, 
II and III and got them printed and pub- 
lished, that he bad written them by 
himself on information which he recei- 
ved, and not at the instance of any other 
person, that he had not obtained the 
consent of Shukla before rvriting or 
publishing the offending mattei , and that 
when he heard the matter contained in 
those articles he thought that it had news 
value and he printed and published it. 
He also stated that Shukla was not 
informed of the offending matter. t 

13 . Tarangi had printed on ist March, 
1963, a statement in the Daily Issue of 
Mahakoshal that he was the editor. That 
is clear from Annexure A. It ivas urged 
by Mr. Cliagla that Shukla, to conceal 
his activities in the course of the elections 
which it was expected would take place 
in the near future, made a mere appear- 
ance of printing the name of Tarangi as 
editor, 'while in fact he remained the 
editor and in charge of management of 
the Mahakoshal. But it is clear from 
the issues of the Mahakoshal daily dated 
nth July, i6th July, 30th July, 31st July 
24th September, 12th October, and i8th 
October, 1962, tliat on the title page 
Tarangi was shown as the editor of the 
newspaper. The story that Tarangi was 
placed in charge of the newspaper 
Mahakoshal benveen June, 1962 and 
January 1964 is amply supported by 
copies of the Mahakoshal produced in 
the Court. It is not in dispute that 
the publication of the newspaper 
Mahakoshal which contained the offend- 
ing Annexures I, II & III it was published 
that Tarangi was the editor. 

14 . Shukla stated in this evidence that 
he had left Tarangi in sole management 
of the newspaper, that during the months 
of. April and May 1963, he visited his 
house at Raipur only once, and that he 
had no occasion to read the previous 
issues of the Mahakoshali Shukla said 


that he was moving about from place to 
place during that period. The High 
Court has accepted that testimony and 
we See no reason to disagree rvith the 
same. Annexmre A on which reliance is 
placed was made pursuant to section 
19-D (i) of the Press and Registration of 
Books Act, 1867 . There was no attempt 
to prove that the return submitted before 
the Press Registrar differed from the 
return published under section 19-D {b). 
Section rg-K (r) makes it an offence for 
the publisher of any newspaper to publish 
m pursuance of clause (b) of section 19-D 
any particulars relating to the newspaper 
which he has reason to believe to be false. 
Mr. Chagla contended that Shukla should 
have taken steps to produce before the 
High Court tie original return or at any 
rate a copy of the return filed before the 
Press Registrar. We do not think that 
in the circumstances of the case any such 
obligation lay upon Shukla. If it was 
the Case of the interveners that the 
stateuaent in Annexure A was not consis- 
tent_ with the retumi made to the Press 
Registrar they could have summoned the 
Press Registrar or a member of his 
Office with the original return. But that 
was iiot done. It is true that in the 
annual report published by the Press 
Registrar for the use of the Cential 
Government for the years 1963,1964 and 
1965 Shukla alone is showm as the, editor 
of Mahakoshal and the. name of Tarangi 
is not at all mentioned. But the annual 
report of the Press Registrar which con- 
tains hundreds of entires is sccondarj’ 
evidence of the contents of the leturn. 
Tlierc is -no, reason why, when the inter- 
veners have made no attempt to have the 
original return produced, wc should 
accept the annual report as probative of 
the fact tliat Tarangi’s name was not 
mentioned in the return submitted to the 
Press Registrar. Tfic annual report is 
only for the information of the Govern- 
ment !md a mere summary in the annual 
report, to which the legislature has not 
attached any importance and which is not 
made under any statutory provision, 
cannot be regarded as displacing the 
effect of a statutory provision made under 
section 19-D (6) of the Press and Regis- 
tration of Books Act, 1867. 

15 . Granting that there was close asso- 
ciation between kCshra and Shukla 
and even granting that Mahakoshal was 
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exclusively carrying on propaganda on 
behalf of Mishra, unless there is evidence 
to prove that Shukla had either authorised 
the publication of the offending matter, 
or had undertaken to be responsible for 
all the publications made in the 
Mahakoshai, no inference that the ofiend- 
ing publications v.ere made to the know* 
ledge and with the consent of Shukla 
may be raised 


16 Strong reliance was placed by Mr 
Chagla upon two circumstances (i) that 
m certain p’oceedm^ taken in the High 
Court for committing the editor of 
Mahakoshai for contempt of Court for 
publishmg in June 1962 certam scurrilous 
matter concerning a Civil Judge, Shukla 
admitted his responsibility for the publi- 
cation and tendered apology, and (11) that 
Shukla did not send any reply to tl« 
notice served by Sharma, and published 
no repudiation 


17 The circumstances in which the 
proceeding for commument for contempt 
of Court was started may first be set out 
On i6th June, 1963 a news item defama- 
tory of one R P Awasthy, Civil judge, 
was published in Mahakoshai The District 
nod Sessions Judge, Bilaspur, submitted 
the papers relating to the publication, to 
the High Court of Madhya Pradesh with 
a report that one Dr Saraf Baloda, a 
correspondent of the newspaper was res- 
ponsible for the publication, and recom- 
mended that proceeding be started for 
committing for contempt, Saraf and 
the editor, printer and publisher of the 
nwspiper A notice was issued to the 
pnnter and publisher of 
Mah^iwhal Shukla appeared before 
the High Court and admitted that he was 
the ^icf Editor of the paper, but he 
stated that the day-to-day work was done 
by the Sub-editors, that he used to lay 
down the principle and policy of the 
also gave eeneral directions 
that the news item received from cor- 
respondents from various places was 
scrutmised by the Sub-editors and the 
Sub-cduors that on i6th June 1063 
th^ did not understand the implicati^, 
01 tre offending n^ws item and published 

It and that when n came to his (Shukla s^ 

notice he imrn-diately published a con 
tradiction and exp-essed his iwct He 
^d that bemg the Chief Editorhc acce^ 
ted his responsibility He submitted that 


since amends had been made soon after 
the facts came to his notice, his apology 
to the “concerned officer and assuring 
him that no item will be published from 
the correspondent” be accepted In view 
ofthu apology no action was taken against 
him by the High Court The statement 
filed by Shukla is not mconsistent with 
the case set up by him m this proceeding 
Responsibility for publication was accep- 
ted by him but he had clearly stated that 
the publication of news-items from the 
correspondents were attended to by the 
Sub-editors and that he generally laid 
down the policy of the newspaper and 
gave general directions He admitted 
hts responsibility because he was the 
Chief Editor, and not because he 
personally had, with knowledge published 
the article which constituted contempt 
of Court 

18 On a4th October, 1963, Sharma 
addressed a letter to Shukla as prmter, 
publisher and editor of Mahakoshai 
inviting his attention to the three 
Annexures I, 11 and III, dated 12th 
April, 26th April, and 4th Mav, 1963 
and calling upon Shukla to “disclose the 
full identity of the writer within three days 
of hts receiving the letter’ He inti 
mated that m case Shukla failed to 
comply with the request he would assume 
that Shukla was the author of the pubh- 
cations, and would take suitable legal 
action No reply was sent to this letter 
Nor did Shukla publish any repudiation 
that It was without his knowledge that 
the -matter was published Shulda has 
in his evidence stated that after recemng 
the letter he consulted his lawyer, and he 
was“adviscd that reply was not necessary’^ 
and It “was not proper to send a reply 
He stated that he remembered that ms 
Counsel advised 'him that since he was 
* involved m the petition” he should not 
act on the letter These matters were 
elicited in cross-examination by Counsel 
for the interveners Mr Chagla sub- 
mitted that the testimony of Shukla m 
this behalf may not be accepted, because 
the lawyer had not been examined as a 
witness and even his name was not dis- 
closed But the matter was not probed 
further by the cross-examiner nor was any 
question a^ced which would su^st that 
any doubt was sought to be thrown on the 
testimony of Shuk^ that he acted on the 
advice given by his lawyer It is true 
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that no repudiation of Annexures I, 
II and III ^vas published in the Maha- 
koshal, even after the letter was received 
from Shartna. But it must be remembered 
that in June, 1963 an election petition 
was filed for setting aside the election of 
Mishra and in paragraph 5 it was asserted 
that Annexures I, II and III were publi- 
shed in the newspaper Mahakoshal of 
which Shukla was the printer, publisher 
and editor. It was further asserted that 
Shukla was the agent of Mishra. If the 
story of Shukla that till October, 1962, 
he was not aware of the offending publi- 
cations and he came to know of the 
publications for the first time be accepted, 
failure to repudiate the publications after 
the election petition was filed, will not, 
in our judgment, lead to an inference 
against Shukla that he was responsible 
for the publications. 

19. We have carefully considered the 
evidence and the circumstances, and we 
do not think that a case is made out justi- 
fying us in taking a View different from 
the view of the High Court. The pro- 
ceeding before us is quasi-criminal in 
character, and this Court will not normally 
disagree with the view of the High Court, 
tvhere the High Court has reached, on 
appreciation of evidence, the conclusion 
that the corrupt practice charged 
against a person is not proved. This 
Court has jurisdiction -in appropriate 
cases to disagree with the conclusion 
reached by the High Court, but the power 
to interfere is sparingly exercised.^ It is 
not' exercised merely because this Court 
may take on the evidence a different view. 
An Appellate Court is reluctant to dis- 
regard the conclusion on matters of appre- 
ciation of evidence by the Court which 
had occasion to watch the demeanour of 
the \vitnesses examined before it, and to 
substitute its own view thereon. Where 
the proceeding tried by the Court of 
First Instance is of a quasi-criminal' nature, 
the reluctance of the Appellate Court is 
greater. Tlie question is not one of power 
or authority of the Appellate Comt, but 
of the respect and consideration due to 
Court of First Instance, and of the limit 
inherent in the exercise of the appellate 
functions. 

20. Tlic order passed by the High Court 
' is confirmed. Having regard to the 

circumstances of the case, there will be 


no order as to costs of the proceeding 
against Shukla. The appeal filed by 
Mishra will be dismissed. Since the 
original applicant Sharma did not 
appear in this Court, there will be no 
order as to costs in the appeal. 

Appeal dismissed. 
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Constitution oj India (1950), Article i6 (i) 
and (4 ) — Promotion Posts— Reservation to 
scheduled castes and tribes — Validity — Reserv- 
ation whether ojfends Article 16 {i)— Burden 
of- proof. 


The extent of reservation to be made is 
primarily a matter for the State to decide. 
By this it cannot be said that the decision 
of the State is not open to Judicial review. 
The reservation must be only for the 
purpose of giving adequate representa- 
tion in the services to the Scheduled Castes. 
Scheduled Tribes and Backward classes. 
The exception provided m Article 16 (4) 
should not make the rule embodied in 
Article 16 (i) meaningless. But the 
burden of establishing that a particular 
reservation made by the State is offence 
of Article j6 (i) is on the person who 
takes the plea. The mere fact that the 
reservation made may give extensive 
benefit to some of the persons who have 
the benefit of the reservation does not 
by itself make the reservation bad. The 
length of the leap to be provided depends 
upon the gap to be covered. It is true 
that every reservation under Article 
16 (4) docs introduce an clement of 
discrinunation particularly when the 
question of promotion arises. It is an 
inevitable consequence of any reservation 
of posts that junior officers arc allowed 
to take a inarch over their seniors. This 
circumstance is bound to displease the 
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senior officers It may also be that some 
of them will get frustrated but then the 
Constitution makers have thought fit in 
the interests of the society as a whole that 
the backward class of citizens of this 
country should be afforded certain pro* 
tection [Paras lo and ii J 

Reservation of appomtments under 
Article i6 (i) cannot be struck down on 
hypothetical grounds or imaginary possi* 
bilities He who assails the reservation 
imder that Article must satisfactorily 
establish that there has been a violation 
of Article i6 (i) [Para la J 

The General Manager, Soulkem Hailu-iy v 
Rangackm,{s267) 2 S C R 586 
2 S G J 424, follmsed 
Appeal from the Judgment and Order 
dated the 29th No\emb*r, 1966 of the 
Punjab High Court in Civil \Vnt No 271 
of 1966 

Af C Selalsad, Senior Advocate^ (R if 
SacUk^, Advocate with him), for Appel 
lant 

The Judgment of the Court was delivered 
by 

Hegde, J— On 12th September, 1963, 
the ^vemment of Punjab passed 
following order 

"Subject Reservation for the mem* 
bers of Scheduled Castes, Scheduled 
Tribes and Backward Classes in promo* 
tion cases 

Sir, I 

I am directed to refer you to the 
subject noted above and to say that at 
present reservation for Scheduled Castes, 
Scheduled Tribes and other Backward 
Classes is applicable to new appomt- 
ments and not to promotions -which are 
gos-emed by consideration of merit and 
seniority ^one Since those castes/ 
classes are poorly represented in various 
services in the upper grades under the 
State Government it has been under the 
active consideration of Government 
that some reservation irj higher grade 
^ts as well should be made for them It 
has now been decided that except m the 
case of All India Services 10 percent 
of the higher posts to be filled by pro- 
motion should be reserved for the mem- 
bers of Scheduled Castes Scheduled 
Tribes and Backward Classes (9 per 


cent for the members of Scheduled 
Castes and Scheduled Tribes and i 
per cent for the Backward Classes) 
subject to the following conditions 

(a) the persons to be considered must 
posses* the mmirnum necessary qualifi 
cation , and 

(4) they should have at least a satis- 
factory record of service ’ 

2 Up till that date reservation for Sche 
dukd Castes, Scheduled Tribes and Back 
ward Classes was confined toimtialrecruit 
ment The first out of every five imM 
recruitments was reserved for ScheduW 
Castes, Sdiedulcd Tribes or other 
Backward Glasses 

3 On T4th January, 1964, the Govern 
ment clarified Its order dated 12th Septem 
ber, 1963 In this case we are not cot 
cerned with the first paragraph of^ 
clarification The second paragraph « 
that clarification reads thus 

“Government have since then ben 
receiving references from several 
ters seeking clarification in regardto the 
implementation of the said decision 
After careful consideration of the 
matter, it has now been decided that — 
(0) The said decision should be apphed 
to all promotion posts already 
on i2th September, 
vacant thereafter 

(fi) The reservation should not imply 
that JO per cent of the total posts 
'reserved for promotion in any ototc 
lave to be filled by Scheduled Castes 
personnel m the sense that all 
futiirc vacancies ■will be filled up by 
Scheduled Castes/Tnbes and otuet 
Backward Classes candidates until their 
share in hi^er services comes up w 
10 per cent 

(e) nils provision ofreservauon apph« 

to all State services including Classes J 

II, HI and IV posts the only excep- 
tion bemg All India Services 
(d) This reservation should apply even 
in the case of short term leave vacan 
cies unless it is likely to involve unneoes- 
sary dislocation of work m different 
offices and avoidable expenditure 
inconvenience due to mid year transfers 
J etc 
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(e) So far as Scheduled Gastes/Tribes 
are concerned, the very first vacancy 
existing on/ai ising after the 1 2th Septem- 
ber, 1963, should be treated as reserved 
for them and only if no such oSicial 
'is available for promotion against the 
vacancy reserved for them in the first 
block, of 10 vacancies,, a , candidate 
belonging to other Backward Glasses 
may be selected in preference to the 
remaining officials against one such 
post only out of one hundred, since the 
reservation for other Backward Glasses 
may not exceed i per cent. However, 
if Scheduled Gastes/Tribes candidates 
are available to .fill one out of a evei-y 
ten , vacancies, the specific reserva- 
tion in favour of other Baekward 
Glasses should be the 51st vacancy. 

(/) One reserved vacancy should be 
carried over to the next block of ten 
vacancies in case it cannot be filled up 
within any block of ten posts. Thus if 
no Scheduled Gastes/Tribes/BackwaT-d 
Classes candidate is promoted against 
any of the first 10 vacancies the number 
of vacancies available to such candidates 
in the following block will be two. 

(g) In case an out of turn promotion 
has already been given to a candidate 
belonging to Scheduled Gastes/Tribes 
or Backward Glasses against a reserved 
vacancy and then in the same block 
it happens to be the turn of a candidate 
belonging to tlie said castes/classes for 
promotion, such candidate should not 
be ignored on the ground that 10 per- 
> cent, reseivation has already been 
exhausted.”' 

4. Thereafter by another letter of i8th 
March, 1964 the C^vemment issued further 
clarification of their aforementioned com- 
munications. That clarification reads: 

“ To illustrate the above point if there 
is an bffieial of the Scheduled Castes 
placed at. a position say 73rd in a list 
, prepared for promotion to' the higher 
posts and a vacancy arises therein 
he ivould have precedence over the 
other 72 officials to benefit out of the 
first vacancy that, occurs on or after 
I2th September, igSS- turn 

' ivould not be -withheld merely for the 
fact that this number on the select list 
is not in the first ten.” 

5 . Rcsp6ndcnts Nos; i and 3 to this 
appeal were both working in the Forest 
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Department . of the Government as 
Head Assistants. Respondent No. i was 
senior • to Respondent No. 3, Respon- 
dent No. 3 belonged to a Scheduled 
Caste. Hence in view of the order of the 
Governnient, Respondent No. 3 was 
promoted tempor^ily as Superintendent 
ignoring the claim of Respondent No. i. 
Aggrieved by that order Respondent 
No. t moved the High Court of Punjab 
to quash the proiriotion of Respondent 
No. 3 and direct the Government to 
promote him as Superintendent in the 
place of Respondent No. 3. The High 
Court has quashed the promotion of 
Respondent No. 3. > The State of Punjab 
(now substituted by the State of Haryana) 
has brought this appeal after obtaining 
a certificate from the High Court under 
Article 133 (1) (c) of the Constitution. 

6. In the opinion of the High Court 
reservation made for the Scheduled 
Castes, Scheduled Tribes and Backward 
Glasses is not impermissible under the 
Constitution in view of Article 16 (4) of 
the Constitution as interpreted by this 
Court in The General Manager, Southern 
Railway y. Rangachan^. But the Govern- 
ment has violated Article 16 (i) by reserv- 
ing the first out of a group of 10 posts 
for the Scheduled Castes, Scheduled 
Tribes ahd Backward Glasses. ' The 
High Court was persuaded by the Counsel 
for the first respondent to visualise various 
hypothetical cases under which reservation 
of the type impugned in the p-esent case 
could lead to various anomalies such as 
the person getting the benefit of the reser- 
vation may jump over the heads of several 
of his seniors not only in his own grade 
but c-ven in the higher grades. They visua- 
lised tlie possibility of a Head Assistant 
leaping over the heads of several seniors 
of his in the grade of Head Assistants and 
thereafter in the grade of Superintendent; 
subsequently in the' grade of Under Secre- 
taries, Deputy Secretaries and so on and 
so forth. It is not the finding of the 
High Court that in any of the grades to 
which the impugned orders apply, 
the possibilities visualised by the High 
Court arc imminent or even likely. 

7 ., Article 16 (i) is an extension of Article 
14. It provides: 


1. (1961) 2 MLJ. (S.C) 71; (1961) 2 
An.W.R’ (S C ) 71 : (1961) 2 S C J. 424 • (1962) 
2S.C.R. 586. 



4?4 


TIJe ii/PKSME c6tmT JOtiRiiAL ^ 


iini 


“Thfre shall be equality of opportunity 
for all citizens in matters relating to 
employment or appointment to any 
office under the State ” 

8 But the equality contemplated by 
this clause is^ot an embodied equality 
It IS subject to several exceptions and one 
of the exceptions is that provided in 
Article 1 6 (4) which says 

“Nothing m this Article shall prevent 
the State from making any provision 
for the reservation of appointments ot 
posts in favour of any backward class 
of citizens which, in the opinion of the 
State IS not adequately represented 
m the services under the State ” 

9 In flangtukatis ease^ this Couit ruled 
that the reservation contemplated by 
Article t6 (4) can be made not merely to 
initial recruitment but also to posts to 
which the promotions are to be made 
This >s what Gajendmgadkar, J , (as he 
then was) speaking for tnemajo'ttj obser- 
ved (at spl pages 604 and 605 ) 

‘We must in this connection consider 
an alternative argument that the word 
“posts must refernot to selection posts 
hut to posts filled by initial apooint 
ments On this argument reservation 
of appointments means reservation of 
certam percei»iag>- m the mtial appoint 
ment/ and reservation of posts means 
tcscrvation of intial posts which rnay be 
adopted m order to expedite and male 
more cfTectivc the reservation of appoint- 
' ments themselves On this construc- 
tion the use of the word “posts*’ 
appears to be wholly redundant In 
our opinion, having regard to the fact 
that WT ‘ arc construing the relevant 
'expression “reservation of appoiut- 
ments ' in a constitutional provision it 
vmuld be unreasonable to assume that 
the rfeservaticKi of appointments would 
not include both the methods of rescr 
■yation, namely, reservation of appoint- 
ments by (bung a certam percentage 
irt that behalf as well as reservation of 
certain initial postsin order to make the 

reservation ofappomtments mo*eeflcct- 
tive That being so this alternative 
argument which confines the word 
‘ post to intial posts seems to us to be 
entirely un«-casMiable — On the other 


hand under the construction by which 
the word, “posts’ includes selec- 
tion posts in the use of the word 
“posts ' IS not superfluous but serves a 
very important purpose It shows 
that reservation can be made not onlj 
in regard to appointments which are 
initial appointments but also in rTgaTl 
to selection posts which may fall to be 
fil/ed by employees after their empfo) 
ment This construction has the mem 
of interpreting the woid “appoint 
ments” and “posts” m their broad 
and liberal sense and giving effect to 
the policy which is obviously the basu 
of the provisions of Article 16 (4) 
Tliercfore, we a'c disposed to take the 
view that the power of reservation 
which IS conferred on the State under 
Article t6 (4) can be exercised by the 
State in a proper case not only by pro- 
viding for reservation of appointment 
but also by providing for rcscrvatioB 
of selection posts TTiis constnicticn> 
in our opinion, would serve to gnt 
effect to the intention of the ConsU^ 
lion makers to make adequate saft 
guard for the advdneement of back 
ward classes and to secure for twtf 
adequate representation in the service 

10 The extent of reservation to 
made is primarily a matter loj tw 
State to decide Bv this we do not 
mean to say that the decision of the Statr 
IS not open to judicial review Theresw- 
vation must be only for the puT^osc 0 
giving adequate representation m me 
services to the Scheduled Castes, Scm 
dulcd Tribes and Backward 
The exception provided in Article *0 i 4 ) 
should not make the rule embodied 1 
Aiticlc t6 (i) meaningless 
burden of establishing that a 
reservation made by the State » onensm 
to Article 16 (i) IS on the persOT wn 
takes the plea The mere fact that tni 
reservation made may give cxtemiv 
b^iefits to some of the persons ivbo ha^ 
the benefit of the reservation 
Itself make the reservation had 
length of the leap to be p ov ided depend 
upon the gap to be covered As obsei'** 
by the majority m Rangoehan s case^ 


1 0961) 2 >1LJ (SC) 71 (1961)2 

^W^tSC)7l (1961)2 SC J 424 (1962) 


1 (1961) 2 MLJ (SC) 71 

An.WR,(SC)71 (1961) 2 SCJ 424 (19C 

2 S CJt 586 



ilj ilUNldPAL BOARD V. BMJ MorfA^i CDAtfeRA. 


“ The condition precedent for the 
’exercise of the powers conferred by 
Article i6 (4) is that the State ought to 
be satisfied that any backward class 
of citizens is not adequately respresen- 
ted in ' its services. Thi,. condition 
precedent >may refer .eithei to the 
numerical inadequacy of representa- 
tion in the services or even to the quali- 
tative inadequacy of repiesentation. 

. The advancement of the socially and 
educationally backward classes requires 
not only that they should have ade- 
quate representation in the lowest rung 
af services but that they should aspire 
to secure adequate representation in 
selection posts in the services as well. 
In the context the expression “ adequa- 
tely represented” imports considera- 
tions of “ size” as well as “ values”, 
numbers as well as the nature of a 
> appointment held and so it involves 
not merely the numerical test but 
also the qualitative one. It is thus 
by the operation of the numerical 
and a qualitative test that the adequacy 
or otherwise of the representation of 
backward classes in any service has 
to be judged ; and if that be so, it 
would not be reasonable to hold that 
the inadequacy of representation can 
and must be cured only by reserving a 
proportionately higher percentage of 
appointments at the initial stage. In a 
given case the statement may well -take 
the view that a certain percentage of 
selection posts should also be reserved, 
for reservation of such posts may make 
the representation of backward classes 
in the services adequate, the adequacy 
' of such representation being considerad 
'qualitatively.”' 

L i ’ 

111. It is tiue that every reservation 
lunder Article 16 (4) does introduce an 
clement of discrimination particularly 
when the question of promotion arises. 
It is an inevitable consequence of any 
reservation of posts that junior officers 
are allowed to take a march over their 
seniors. Tins circumstance is bound to 
displease the senior officers. It may also 
be that some of them -will get frustrated 
but then the Constitution makers have 
thought fit in the interests of the society 
as a whole that the backward class of 
citizens of this country should be afforded 
certain protection — as observed by this 


Court in ' Minor A. 'Peertakaruppan etc. y. 
State' of I Tamili Pfadu'^. •' 

“'It 'cKnnot be deniedi'that’ unaided 
’'many sections of this country cannot 
compete with' the advanced' sections 
of the Nation. Advantages secured 
due to historical reasons should not be 
considered as ftmdamental rights. 
' Nation’s interest Will be best served 
taking a long range view-kif the back- 
• ward classes are' helped to march for- 
ward and take their place' in line with 
the advanced sections of the people.” 

12 There was no material before the 
High Court and there is no material 
before us from which we can conclude 
that the impugned order in violative of 
Article 16 li). Reservation of appoint-’ 
ments under Article i6 (4) cannot be 
struck down on hypothetical grounds or 
on imaginary possibilities. He who assails 
the reservation under that Article must 
satisfactorily establish that there has been 
a violation' of Article 16 fi). ^ 

13 . For the reasons mentioned above 
this appeal is allowed and the order of 
the High Court set aside. Respondent 
No. I who was the petitioner before the 
High Court is not represented before this 
Court. In the circumstances of this 
case we make no order as to costs. 

S.V.J, Appeal allowed. 

THE SUPREME COURT OF INDIA. 

(Criminal Appellate Jurisdiction.) 

Present • — S.M, Sikri, V. Bhargava and 
I.D. Dua, J7. . - / , 

Municipal Board, 'Nainital and another 

. . Appellants* 

V. 

Brij Mohan Chandra and another 

. . Respondents. 

U.P. Municipalities Act {11 of 1916), section 
128 (1) (vii) and rules framed under section 
296 read with section 153 (a) of the Act— 
Jnlnprelation — Toll on the vehicle entering the 
mamcipahtj — Toll, if could be realised from 
the passengers carried by the vehicle. ‘ 


1. W.P. Nos 285 and 314 of 1970, decided on 
23rd' September, 1970. 

*Crl. A. No 134 of 1968. 

26th October, 1970. 
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On the qu<stion whether under section 
128 f O (»'0 P'^adcih Munci 

palmes Act 11 of 1916, the toll imposed 
on the vehicle entering the municipality 
could legally be realised from the passen 
gers earned by it because of their nexus 
■With the entry of the vehicle 


Held Clause (pii) of section ia8 (1) 
Hn clear and unambiguous terms speaks 
of a toll on vehicle^ and other conveyances, 
animals and laden coolies entering the 
municipality It does not take within its 
fold the passengers carried by vehicles 
to be taxed It is noteworthy that under 
the rules made unde- section agfi read 
with section 153 (a) of the Act, the toll 
imposed on the laden vehicles is 
exp cssly made payable by the person in- 
cha-ge of such vehicles and according to 
the scheme of the rules which p wide the 
p-x>ccdurc fo" collecting such tolls, the 
person b-ingmg the \chicle within the 
municipal limits (who is supposed to be 
the person in<hargc) is enjoined to per- 
zmt examination of the face value ticket 
when demanded after vehicles entry into 
those limits No liability has been dxed 
on the passeng rs for payment of the 
tax implied on the vehicles carrying them 
and entering the Nainiul Municipality 
The liability for paym-ni of 8U« lax 
having been fixed only on the person in- 
tha-gk. of the vehicle and not on the 
pas engers it is difii-ult to app-eciatc 
how the autho-ities entrusted with the 
duty of realising the same can demand 
It from th'' passengers [Par<« 4 end 5 ] 

Appeal from the Judgment and O dcr 
dated the i6ih Ap il, 1968 of the Allaha 
bad High Court in Criminal Mise 
Case No 3403 of ^g 6 ^ 1 


Togesknar Prasad, Advocate, for Appellant 


0 P Rana Advocate, for Respondent No 
2 ' 

The Judgment of the Court was deliverLd 
by 


J)ua J — The short point requiring deter 
inination in this appeal on certificate 
or fitness g -anted by the Allahabad Hieh 
^urt under A tide 134 (j) (r) of the 
Constitution is whether toll tax on lad^ 

mOtO vchicleslcvicdimdersection 128/1) 
(n«) of the U P Municipalities Act II of 
1916 (h- xmaftcr desc-ibed as the Act) 


[to 

on their entry within the limits of 
Namital Municipality can be realised 
from the passengers carried by them 
i The relevant facts which he within a 
narrowcompassmaynowbeb lefly stated 
B 14 Mohan Chandra, Vice President of 
the Notified Area Committee, Bhowali, 
District Namital (respondent No i m this 
Court) travelled in UP Government 
Roadways Bus from Bhowali to Namital 
on 17th, 26th and 29th May 1967 At 
Kaila Khan Municipal toll barrier one 
and a half miles from Namital on the 
Bhowali Namital Road, toll tax was 
demanded from him but he declined to 
pay The Executive Officer, Muninpal 
Board, Namital, thereupon filed a com 
plaint against him under section 190 (i) 
(() of the Code of C iminal Procedure on 
the allegation that he had by entenng 
the municipal limits of Namital without 
paying the toll dues committed b each of 
rule (i) of the rules made under section 
•51 («) of the Act for the assessment and 
collection of tolls within the municipality 
of Namital B-ij Mohan Chandra’s con 
tention in reply was that the levy of toll 
tax by the Municipal Board on passengen 
was ttllre tires the taxing power of the 
Board During the pendency of the 
p occedingiin the Court of Sub Divisional 
Migistrate, Namital, B ij Mohan 
Chandra applied to the High Court of 
Judicature at Allahabad under section 
fifii-A C immal Procedure Code, for qua 
shing those p -occcdingi The High Court 
(S D Singh, J ) on i 6 th Apil* 19^ 
quashed the pxicecdings by the impugned 
o-der holding that clause (cti) of section 
128 (i) of the Act did not authorise levy 
of toll tax on passengers and that the 
rclcvsot eioteScst{<iet afeo levied tss only 
on vehicles and not on passengers The 
rule imposing an obligation on the passen 
gers to pay the toll was, therefore, 
struck down as ultra cues 
3 In this Court Shri Yogeshwar Prasad, 
i«mcd Giunsel- for the appellants (the 
Municipal Board, Namital and the Exccu 
tivc Offi-cr of the Board) at the outset 
obliquely to seek support for 
the validity of the levy on passengers 
rmin clause (xw) of section 128 (l) 

P J m the memorandum of appc“ 
lodged in this Court under Order 21, rule 
la of the Supreme Gau-t Rules But thu 
^tempt was soon abandoned and Shn 
Yogeshwar Prasad felt constrained to 
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concede that in view of the clear and 
piecise position taken on- behalf of the 
Board in the High Court that it had never 
been intended to impose toll-tax on 
passengers, it was not open to him in this 
Court to rely on clause (xn>). Shri O.P. 
Rana, the learned Counsel for the res- 
pondent State of Uttar Pradesh support- 
ing the appeal, also did not rely on clause 
{xtv). Wc,'thercfoj.e, do not propose to 
express any opinion on the question whe- 
ther or not a toll-tax on passengers would 
be permissible under clause {xiv). 

4 . The only point seriously pressed 
on behalf of the appellants as also by 
Shri O.P. Rana on behalf of the State of 
Uttar Pradesh was that the toll imposed 
on the vehicle entering the municipality 
could legally be realised from the passen- 
gers carried by it because on their nexus 
with the entry of the vehicle. Before 
examining this contention we may in 
passing turn to clause (ott) of section 128 
(1) of the Act which reads ; 

“128 (0. Subject to any general rules 
or special orders of the State Govm- 
ment, in this behalf, the taxes which a 
boaid may impose in the whole or part 
of a municipality are — 

* * * * * • 

{pit) a toll on vehicles and other con- 
veyances, animals and laden coolies 
entering the municipality ; 

* * * / * *>»_ 

This clause in clear and unambiguous 
terms speaks of a toll on vehicles and 
other conveyances, animals and laden 
coolies entering the municipality. It 
docs not take wthin its fold the passengers 
carried by vehicles to be taxed, with the 
result that imposition of tax on passengers 
by the Municipal Boaid would be incom- 
petent under this clause. And this in 
fact was not disputed at the Bar. 

5 . The argument of nexus was also raised 
in the High Gouit; but it was repelled 
by that Court which observed as follows: 

“ It was urged that when a tax on conve- 
yance is levied, some provision has 
to be made for the assessment and collec- 
tion of that tax and some provision 
made about the persons from whom 
that tax may be recovered and that if 
there is any reasonable or rational nexus 
benveen the leiy of the tax and the 


• persons fromavhom that tax may be 
rccovc-.ed, the Municipal Boaid would 
be within its rights to realise the tax 
from the persons so named. It is diffi- 
cult, however, to apply the nexus theory 
in a manner so as to enable the Munici- 
pal Board to recover the toll-tax from 
the passengers travelling in a bus other- 
wise there will be no distinction left 
between a vehicles-tax and a passenger 
tax. When a toll-tax is levied on a 
vehicle, it is Icvied'at the point of its 
entiy within the municipal limits. It 
is obviously; thercfoic, the person, who 
is in charge of the vehicle or who makes 
an attempt to take the vehicle inside 
the municipal limits, who, takes upon 
himself the resposibility for the payment 
of the toll-tax. There is no question of 
there being any nexus between the levy 
of the tax on the vehicle and tlie persons 
sitting inside the same. In the case of 
vehicles plying on hire the driver ,or 
conductor of the vehicle can, of course, 
cha-ge the amount of tax which has 
to be paid, from the^ passengers in 
addition to the fare which is normally 
charged from them.” - • . 

The same argument was repeated before 
us. The submission seems to be, based 
la- gely on the policy of the law to ensure 
the collection of taxes by 1 preventing 
fraudulent evasion. In order to appreciate 
its cogency we may appropriately advert 
to the Rules made by the State Govern- 
ment in 1922 under section 296 rCadhvith 
section 153 (fl) of the Act, with respect 
to the assessment and collection of tolls m 
the Nainital Municipality. So ■ far as 
relevant for the purposes of this appeal, 
according to rule (i), no person' can bring 
within the limits of the Nainital Munici- 
pality any v hide in respect of which 
the toll-tax imposed imder section 128 (i) 
(»n) of the Act is leviable until the toll 
due in respect thereof has been paid, to 
such muharril and at such Barrier as the 
Board may from time to time appoint. 
Under rule 2 (a), in the case of ladc'n 
motor vehicles the load recorded, in the' 
chalan or invoice accompanying the 
vehicle has to be accepted by the muharnl 
for puiposcs of assessing the toll. If no 
chalan or invoice accompanies the 
vehicle the load is to be assumed for 
the purposes of assessment to exceed three 
maunds unless it is ascertained to be 
less by weighment undertaken at the 
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request of the person m-chargc of the 
\diicle The toll i)ii a laden motor 
\ehiclc has to be paid by the person in- 
charge of the vehicle and toll on a passen- 
ger IS to be paid by the pas eng<.r Rule 
2 (b) p'ovideS that svhen any person in 
charge, of a laden whicle enters the 
municipal limits such person shall pay the 
toll to the mi/baml at the barrier and 
the muhamt shall tender a face value- 
ticket with coupon attached for the 
amount to the person paying the toll 
Thii face \’alue ticket can be exammed 
by the official appointed for the purpose 
and the person brmging the vehicle 
vnthm the municipal limits is bound 
under rule 3 to permit such examination 
Under rule a (e) every driver of a motor 
lorry or other vehiele plying for hire and 
every driver of a p’lvate motor car or 
vehicle carrying passengers or goods has 
to stop his lorry or v^icle at the toll 
hamer for a reasonable time to enable 
the toll staff to recover p'opr toll tax 
from passengers and on the goods loaded 
therein The p-ovision contained in rule 
a (a) that the toll on a passeger shall be 
pid by the passenger, on which reliance 
has principally been placed, is of no 
assistance to the appellants because it 
postulates imposition of toll on passenger? 
and, therefore, unless a toll has been 
imposed on passengers none can be 
wmanded from them und<‘r this clause 
Similarly the notification (No HsofSlI 
476-E) dated 19th August 1921, accord 
mg to which toll tax under section 128 
(1) (nt) of the Act sanctioned by the 
Uttar Pradesh State Gover nme nt under 
section 135 (2) of the Act is levied on 
motor vehicles other than cars at the 
mtc of Re I per passenger carried by 
them and at the rate of Rs 2 per vehicle 
is unhelpful to the appellants Jis already 
observed by us no toll tax has been 
imposed on passengers and indeed it was 
conceded on behalf of the app-llants, both 
here and m the High Court that tte 
ooard iad never intended to impose a 
on passengers It is also noteworthy 
hat the toll imposed on the laden vehicles 
u c^rcssly made payable by the person- 
m-charge of such vehicles and acco ding 
o the scheme of the rules which provide 
me proi^ure for collecting such tolls the 
^rson bnngmg the vehicle withm the 
limits (who is supposed to be 
the person m-chaigc) is enjoined to pe-nut 


examination of the face-value tickit when 
demanded after the vehicles' entry mtof 
those limits No liability has been fixed 
on the passengers for p 3 )’ment of the ta» 
imposed on the vehicles carrying them! 
and entering the Nainital Municipality I 
The liability for the payment of such tar 
having been fixed only on the person in j 
charge of the vehicle and not on thel 
passengers it is difficult to appreciate how| 
the authorities entrusted with the dut)^ 
of realising the same can demand it from! 
the passengers Our attention was notl 
invited to any p“ovision of law undw 
which thr* passengers can be held hable 
fo pay the toll tax imposed on the vehicles 
Neither any p cccdcnt nor any pnnciple 
was Cited at the Bar in support of the sub- 
mission that merely because the passengers 
wc-e earned by the vehicles the toll tax 
imposed on the entry of the vehicles into 
the municipal limns could be demanded 
f*om them On the facts and circums 
(ances of this case and on the argumenti 
addressed we are, therefore, unable to 
hold that the passengers carried by the 
vehicles entering the muniapality of 
Nainital can be legally called upon to pay 
the tax imposed on the vehicles 

6 As a last resort a faint attempt was 
made by the appellants counsel to rely 
on section 164 of the Act in bar of the 
jurisdiction of the High Court in entertain 
mg the p<*tmon under section 561 A, 
Criminal Procedure Code and in holding 
the impugned assessment and liability 
of the passengers to be unauthorised and 
illegal This a'gunacnt ignores the vital 
point that if the impugned levy is outside 
the Aft then this section cannot operate 
and the jurisdiction of the High Court 
to quash jhe p occedinga relating to the 
levy vihich is ultra mru the taxing power 
of the Boft’-d under the Act cannot be 
taken away to the p-ejudice of the agg le- 
ved citizen This submission is accord 
•ngly repelled l 

7 In the final result this appeal fails 
and dismissed 
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Appeal dismissed 
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THE SUPREME. COURT OF INDIA. 

(Original Jurisdiction.) ^ x 

Present: — M. Hidqyatullah, C.J., J.M. 
Shelat, V. _ Bhargava, G.K. Milter, C.A. 
Vaidialingam, A.^. Ray and I.D. Dm, JJ. 

Madhu Limaye and others ... Petitioners* 

V. 

r ' . 1 ' 

Sulv-Divisional Magistrate, Monghyr and 
others’ I Respondents. 

The Attorney-General for India and 
another - ' ... {By notice) 

SajiwanLal and 7 others ... Interveners. 

(A) Constitution {First Amendment) Act (1951) 
— Purpose and effect.' 

Assuming that the ' Constitution could 
be amended with retrospective effect (a 
point not free altogether from difficulty), 
the purpose of the Constitution (First 
Amendment) Act (1951) is to create a 
fiction. Whatever may be said of a law 
declared unconstitutional before the First 
Amendment, cannot be -said of a law 
which is being considered today after the 
First Amendment. The fiction in the 
amendment is" to make the Constitution 
be read with the new clause and no other 
and -a 'law restricting the freedofns in the 
interests of public order (among others) 
or in the interests of the general public 
must be held to be saved, not as a result 
of the amendment but because of these 
available restrictions operating from the 
inception of the Constitution. Tliere-, 
fore although we consider the matter today 
after much history has been written aiffi 
then unwritten by retrospective amend- 
ments ofjthe , Constitution (assuming this 
to bepeimissible), we read the protection 
of amended clause , (2) of Article ^9 
available from 26th January, i950>''’''’^ 
out a break. The fiction, if given full 
effect leads to no other conclusion. 

[Para .5.] 

(B) Constitution oj India (J95°)j Article 
19 — Pre-Constitution laws — Challenge to vali- 
dity as offending fundamental freedoms 
Presumption and burden of proof . 


*W.R.Nos.77and 307 ofl970. , 

21sf September, l^th October, 1970 


Tlic result of the doctrine of preferred 
position fo. the Fundamental rights deve- 
loped by the Roosevelt Court in America 
was to shift the burden of proof on the 
shoulders of those defending the legisla- 
tion without laising in their favoui the 
presumption of the validity of the legisla.- 
tion. It has, ho-wever, been abandoned 
by the majority of Judges after 1949 and 
to day the preferred position doctrine has 
not the support of the Supreme Court 
of the United States and the reasonable- 
ness of the law has to be established] 

Iffara lo.] 


[n the Supreme Court of India the pre- 
erred position doctrine has never found 
jround although vague explosions such 
IS ‘the most cherished rights’, • ‘the 
nviolable fieedoms’ sometines occur. 
3ut this is not to say that any one funda- 
nental right is superior to the other or 
hat Article 19 contains a hierarchy. 
Pre-constitution laws are not to be regar- 
led as unconstitutional We do^ not 
itart with the presumption that being a 
ire-constitution law, the burden is tipon 
he. State to establish- its validity. .^1 
;xisting laws are continued till the 
5up-emc Court declares them to be in 
-onflict with a fundamental right and 
herefore void. The burden must' be 
ilaced on those who contend that a 
larticular law has become void_ after the 
loming into force of the Constitution by 
•eason of Article 13 (i) read with any 

if the guaranteed freedoms. IPara. ir.J 

'O Constitution of India (195°). Arltcle 

I9 (2), ( 3 )> (4) and (5)—“'^". 

f public order^’— Meaning of. 

rhe words ‘public order’ and ‘public 

ranquillit'y’ overlap to a 
,ut there are matters winch disturb 
jhbhc tranquillity without ^mg a 
urbance of public order. Ja^hc order 
lo doubt also requires absence of dis- 
urbance of a State of serenity m society, 
mt it goes further. It mc^ns what the 
French designate, Ordre Publique, defin^ 
is an absince of insurrection, not 
-iirbulence or crimes of violence. The, 
Tcpicssion ‘public order’ includes absence 
5 In acts which arc a danger to the 
•ecurity of the State and also acts which 
fre comprehended by the cxp-css.on, 
Ordre Publique explained above but not 
acts which disturb only the s™‘y^ 
niliers. I” ' ■* 
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Thf* State u at the centit and the society 
surrounds it Disturbinccs of society go 
in a b oad spectrum from mere distur- 
bance of the serenity of life to jeopardy, 
of the State The acts b'*come g-aver 
and g'aver as we journey from the pen 
phery of the larger circle towa'-ds the 
centre In this journey ive travel fi-st 
through public tranquillity, then tlirouglt 
public order and lastly to th*- lecuniy 
of the State [Para 19 J 

Thus, the exp ession ‘in the interest of 
public ©'der* in the Constitution is 
capable of taking within itself not only 
thoiC acts which disturb the security of 
the State or are within Ordu Pttbhque 
but aUo certain acts which disturb public 
tranquillity or arc b caches of the 
P ace [Pam 20 J 

(D) Cnmintil Procedure Code (P of" 1898], 
seeiion 14) and Ckapur VlII—-CcnstiluMnal 
valtdtf^ — If offend Artult 19 (f) of the 
Ccnslitution ej India 

Section 14^ of the G-immal Procedure 
Codi. 1$ not unconstitutional as oHlnding 
Article 19 (1) of the Ooaititution oflodu 
and the fact that it may be abused 1$ no 
g’ound for striking it dovn The remedy 
then IS to question the exercise of power 
as being outsid-* the g ant of the law ' 


(E) Criminal Procedure Code (f oj 1898)) 
Mftion 117 (3) — Inlertm. bond under— }f 
can be asked for without an^ inquiry suffici^ 
to make out a prima facie case 

By Majority (Bhargava, J , dissenting^ 
Section 1 17 IS hedged in with proper 
safegua ds and it would be moving too 
far away from the guarantee of freedom, 
if the view were allowed to prevail that 
without any enquiry info the truth of 
jhe tofoTnation sufficient! to make out 
a pttmajacu case a person is to be put 
HI jcopa''dy of detention A definite 
finding IS 'required that immediate steps 
art ncc'’ssary, The order must be* one 
which can be made into a final t^dcr 
unless something to the contrary w 
established Therefore it is nof fpea 
to a hi igistrate to adjourn the case ana 
m the interval to send a person to jail 11 
he fails to furnish a bond Itwouldnukt 
his action purely administrative if W 
were to pass the order for an intcnm 
bond ivithout entering upon the inquiry 
and at least primfl/arw inquiring into tM 
truth of the informaticui on whidi the 
Older calling upon the piersott to »hiw 
cause 18 based Neither >the scheme of 
the chapter no- the scheme offctioa tt? 
can bear such an interpretation 

1 ' j[Pflr<w 4*.43 J 


The gist of Chapter VUI of G iminal 
Procedure Code 15 the p event ion ofcrimcs 
and disturbances of public tranquillity 
and b caches of the pea^-c Thcru is no 
need to p o\e overt acts although ifovcrt 
acts have taken place thfy have to lx. 
considered The action ^ing p even 
tive IS not based on overt act but on the 
potential danger to bi. averted These 
provisionj are thus essentially conceived 
m the tnte esf of pubhc 0 dcr They 
^^* *^50 in the mlC cst of the general 
public If p-eventrem of enmes, md 
benches of peace and disturbance of 
public tranquillity a-c directed to the 
mamtenance of the even tempo of com 
munity hh there can be no doubt that 
tMy are m the mtci-cst of public o dcr 
There is nothing m this chapter which js 
Wand 

(rf) b^usc the limits of the rcstrictio-M 

SoTat.tSiv’*'"” 

IPara 46 ] 


Emperor V i/fobibux, AIR 194* Smd ^ 
Dalai Chandra Mandal V State, A I B 
*953 Cil 238, Cam Ganai v State, AIR 
* 9 a 9 j &K ta^and iMxmilal'e, Bkerulel, 
A .1 R 1958 Raj 349, Overruled 

(F) Criminal Procedure Code {V of 1898), 
Chapter f'/ff— Section 55 or 91 if can it 
invoked in aid of Chapter Vlll 

TTiei'e is no room for invocation ofotVr 
pt>visions of the Oodi of C imina* 
Ptocedure m aid of Cfiiapter VIII 
Apart from the fact that section 55 deals 
with special cases of arrest and cannot be 
made applicable, section 107 itself speaks 
that the p ocedure of Cliaptcr k'H* 
should be followed, where sections 112, 
1 13 and 1 14 of the Code prescribe ihcir 
own p'oeedures Similarly, section 9 * 
may be available till the order under 
section IIS is drawn up After it is 
drawn uo the Magistrate has to act under 
section 1 13 and 117 (i) _TTicn there is 
no room for section 91 The reasoning 
m some of the cases, of which VatudtO 
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Ojha V. State of 'U.P., A.I;R. 1958 All. 
578, is an example is /hllacious, 

; ; [Pam. 47.] 

Petition under Article 32 of the Constitu- 
tion of India. . 


( 3 )> (4) (5) of that A tide. We will 

give our detailed reasons later. 

These petitions will now be laid before the 
Constitution Bench for furthei hearing 
on merits and fo. disposal. 


Madhu Limqye in person.' h 

Nur-ud-din Ahmed, K. P. Varma and 
D. Gohurdhm, Advocates, for Respondents 
Nos. I to 4 (in W.P. No. 77 of 1970). 

dfmn De,, Attorney-General for India 
{R.H. Dhebar, H R. Khanna and S. P. Nayar, 
Advocates, with him) j for the Attorney- 
General for India. 

K, Rajendra Chaudhun and Pralap Stngh, 
Advocates, for Petitioner, No. a (m W.P. 
No. 307 of 1970). 

C. K. Daphtary and ' Dr. L , M.' Singhvt, 
Senior Advocates ( 0 ‘. P.’ Rana, ' Advocate, 
with them), for Respondents "(ih W P. 
No. 307 of 1970). 

Wiren De, Attorncy-Gencial for India 
{R. H. Dhebar, H. R. Khanna, S. P. Pfdyar 
and R W. Sachthey, Adveates, with him) 
for the Attorney-General for India and 
Union of India. 

S. C. Agarwal and D. P. Singh, Advocates 
of Mjs. Ramanurthi & Co. for Interveners 
Nos. I to 3.' 

' 4 . S. R. Chari, Senior Advocate {S. C. 
Agarwal and D. P, Singh, Advocates, of 
dtls. Ramimurlhi (S Go,, .with him), for 
Interveners Nos. 4 and 7.. •' 

S. C, Agarwal and D. P, Singh, ^Advocates 
°f Ramdmurthi & , Go., and _Asif 

Ansan, Advo^te.'for Interyene'r No. 5. 

Shiva Pujan Singh, Advocate, for Inter- 
vener No. 6. r ' ' ■ 

■O' P. Singh, < Advocate, for Inte.’vener 
No. 8. \ . 

The Order of the Court was delivered 

by ‘ ' ' 

Hidayalullah, G.J. — ^Wc havc-iheard full 
arguments on the 'constitutional validity 
of Chapter VIII of the Code of G iminal 
Procedure and section 144 of the Code. 
Having considered the arguments we 
arc of opinion that these provisions of 
the Code, when properly construed, do 
ohend Article 19 (i) (a), (6), (r) £otd 
u G institution and arc reason- 

able restrictions justified by clauses (2), 

SO J— 61 


The following Judgments of the Court 
were delivered : 


HidayaluUah, C J. — (On behalf of himself, 
J. M. Shelat, G. K. Mdter, C A Vaiita- 
lingam, A. JV. Ray and I. D. Dua, JJ.) 
During the hearing of these petitions the 
constitutional validity of section 144 and 
Chapter VIII of the Code of Criminal 
Procedure was challenged and this Special 
Bench was nominated to considci the 
issue. Lengthy arguments ivere addres- 
sed to us by the petitioner and several 
intei-veners. The matter, as we shall 
show later, lies in a narrow compass. 
At the end of the arguments \ye announced 
our -conclusion that the said p. ovisions 
of the Code, propeily understood, were^ 
not in excess of the limits laid down in 
the Constitution, for restricting the fiee- 
doms guaranteed by Article iQ (i) \a), 
fb), (c) and (d). We reserved our reasons 
and now we proceed to give them. 


2 We aic required to test the impugned 
p-ovisions against thc.fiist four sub-clauses 
of the first clause of the nineteenth article. 
We may accordingly begin by reading 
the sub-clauses; , ' 

19 , (i) All citizens shall have the right-— 

(fl) to freedom of speech and ^ expres- 
sion; ' 


( 6 ). to .assemble peaceably and without 
arms; - 

(c) to form'^ associations or unions; 
and‘- 

(d) to move ficely throughout the 

a-ritory of India.. 

hese sub-clauses deal withfour distinct 
at loosely related topics. They prese^e 
irtain personal as well as gioup frcc- 
sms. They allow an individual ficc- 
jm of speech and movement and as a 
ember of a group (and for the group 
so) the same ficcdoms plus the right of 
scmbly and fo.mation of associations 
unions. Although the • guarantees 
ipear to be in absolute terms, m reality 
ey arc not so.- A number of rcstrictn-c 
;ceptions are engrafted upon each of 
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the freedoms p eviously guaranteed The 
restrictions are contains m clauses (2), 

(3) (4) (5) And are related respectmlj 

to sub-clauses (a) (6) (c) and (d) of ihtf 
first clause Clause (5) covers sub-elauscs 
(e) and (/ ) of the first clause also but the 
additional fart docs not conce m us 
Of these clause (2) as it stands today, 
was not 0 iginally in the Constitution but 
was subititutcd ititA ntfispeehve effect by 
section 3 of the Constitution (First 
Amendment) Act, ig^i Strictly speak- 
ing there never was any clause (a) other 
than the one we have b fore us today 
unless we were to hold that the first 
amendment was either not valid or not 
retrospective We were invited to do so 
and to reconsider the decision in / C 
Gclak Jiatk end olhtTS v Stale of Punjab and 
anatker^ hut wc declined because its 
validity was not doubted at any stage m 
that case The validity of the Amend 
ment therefo c cannot now be questioned 

3 As a result we are not required to 
read the former clause (a) which never 
existed Clauses (2), (3) and (4) were 
lurtber amended by the insertion of the 
words The sovereignty and integ ity of 
India in each of them by section 2 of 
the Cyistitution (Sixteenth Amendment) 
Act, 1963 The clauses as they exist 
toda^ read 

‘ (3) Nothing m sub-clause (a) -of 
clause (i) shall affect the. operation of 
any existing law, or p-cvent the State 
from making any law, in so far as 
such law imposes reasonable restrictions 
on the exercise of the right conferred 
by the said sub-clause m the interests of 
the sovereignty and intcg ity'" of 
India tV security of the State, fiiendly 
relations with foreign States pobbe 
o-dcr, decency or mo-ality or in rtla 
'^lOn to contempt of Court, defamation 
or incitement to an offence 

(3) Nothing in sub-clausc (fi) of the' 
said clause shall affect the opcmtion 
ofany existing law in so far as it imposes 
or prevent the State from, making any 
law irapjsmg m the intc ests of fhe 
sovc-eigity and integrity of India or 
public o dcr, reasonable rcstnctioiw on 
the exc-cise of the right conferred bv 
the said sub-clause ' 1 


(«57)2SCR VE 


(4) Nothing m sub-clause (f) of the said 
clause shall affect the op ration of 
any existing law in so far as it imposes 
or p event the State from nuking any 
law imposing in the interests of the 
sovc cignty and integrity of India or 
public 0 der or mo slity, reasonable 
restiictioos on the exercise of the right 
confc red by the said sub clause 

and 

(5) Nothing in sub-clauses (« 0 . (#) and 
(/) of the said clau'c shall effect the 
operation of any existing law in so far 
as It imposes or p event the State 
f om making any law imposing reason 
able restrictions on the exercise ofany 
of the rights conferred by the said 
sub-clauses either m the interests of the 
g ncral )iublic or fijr the p'otcction of 
the interests of any Scheduled Tribe 

4 All that IS necessary to be decided 
by us IS whether these clauses save the 
impugned p-ovisions of the Cwde as 
reasonable and valid restrictions upon 
the guaranteed fiecdoms Before w 
p occed to do so, we may dispose of a 
very mg nious a gum^'ni by Mr ASK 
Chari which may be summarised thus 

* The 0 iginal clause (a) had to 
on the commencement of the Consti 
tution and it was as follow — 

{2) Nothing in sub-clause («) of clause 
(t) shall effuct the op'-ation of any 
existing law in so far as it relates or 
p, event the State f om making any Jaw 
relating to, lib~l,. slender defamation 
contempt of Court or any matter 'vhicn 
offends against dcccnnr or morality or 
which undermines the security of ® 
tends to ovcrth’ow, th'' State 
ciau>c did not allow rcstrichons ^ 
placed in the intc csts of public o der 
on which the impugned, p ovwions aro 
justified today Admittedly the other 
parts of clause (2) arc not rclatabie 
to thr impugned p ovisions and carm® 
savcf them without the aid of 
exc ciable in the interests of public 
o dcr The-efo c on the coming 
fo cc of the Ginstitution the impngn« 
p ovisions of the Gjdc bccam'* 
that IS to say were dead and coulo 
not come to life again when the Consti 
tution was amended Tlicy had to be 
rc-cnactcd ’ 
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5 . Parties joined issue on whether the (3) and (4) and, “in the interests of the 
provisions were dead, that is to say, were general public occuiring in clause (5). 
erased from the Statute Book and required Secondly, to what extent the provisions of 
re-enactment, or were merely eclipsed, section 144 and Ghaptei VIII come with- 
that is to say, remained ineffective till the in the p.otection. 


shadow of the original clause (2) was 
lifted. We do not propose to cntei into 
this debate. Assuming that the Constir 
tution could be amended with retros- 
pective effect (a point not Bee altogether 
jfrom difficulty) , the purpose of the amend- 
ment is to create a fiction. Wliatcvcr 
may be said of a lawj declared; unconsti- 
tutional before the First Amendment, can- 
not be said of a law which is being consi- 
dered today after the First, Amendment. 
The fiction in the amendment is to make 
the Constitution be read with the new 
clause and no other and a law restricting 


8. In so far as section 144 of the Code is 
concerned this Court in Babulal Parate v. 
Slate of Maharashtra^, had held 'that the 
section was intra vires the Constitution 'but 
doubtswerc raised because the judgment of 
thisCourtspoke intermsof ‘inthe interests 
of maintenance of public order’ or ‘ duty 
of maintenance of law and order’ when 
the second clause of Article 19 speaks of 
‘ in the interests of public order’. Differ- 
ences between the import of these several 
expressions were pointed out in several 
cases 1‘rom the time the earliest cases of 
this Court Retnesh Thappar v. State oj 


the freedoms in the interests of public Madras'^, and Brybhiishan v. State of 
order (arnong others) or in the interests of Delhi^, down to Dr Ram Manohar Lohia v.' 
thegeneralpiiblicmustbe held to be saved State of Bihar and others*, and some later 
not, as a- result- of the amendment but cases^ folloiVing that case. The effect 
because of, these available resti ictions' of Babulal Parole's case^, .was cla.imcd< to' 
operatirlg from the inception of the Consti- be lost and it was submitted that the 
tution. Therefore, although we consider matter , needed reconsideration. Al- 
the matter today, after much history has though, the topic was once again^ before 
been .written arid then unwritten by this Court in State of Bihar v. K.K. Misra 
retrospective , amendments of the Consti- and others^ when the second part of sub- 
tutioh (assumirig this to be permissible), section (6) of the section was declared 
we read the pro’tection of amended clause invalid, the decision in Babulal Parate's 
(2) as available from 26th January, case*, was not considered in the light of 

tQSo ivithout a break. The fiction, if other cases of this Court mentioned above. 

given full effect leads to no other con- Therefore this Special Bench was^ consti- 
clusion. . In this view of the matter wC, tuted to review the ivhole position m 
do not find it necessary to refer to, the relation to section 144 Chanter VIII 
rulings of this' Court where the doctrine^ of the Code. ■ ' 

of eebpse is considered < in > rclatmn to ' petitioner and the interveners 
ptoyisions of laws declared void by Courts • rs:um''ntsby invoking thc'doctrine 
w the interval. >That r^soning, .x/cnc ^&ai^" 

cannot apply to this case. particularly the right to freedom 

i: 1-^ ^ '1 * ofsri^ech and expression. ^ Mr. Garg, an 

6. The result, therefore, is that we are . ^ squaVcly based himself on 
only required to discuss whether the doctrire! M’-. Chan for 

provisions of ■ section 144 and Chapter ‘ne ^ ^vas ‘ indirect. His 

yill of the Code can be said to be in the ^rtiiccinn is th^t the Courts, when faced 
interests of public order in so far ms the -V legislative 

rights offreedom of speech and expression, action is constitutional or not 

rights of assembly and formation of asso- - 

ciations and imions are concerned and riqfiniAnWB. (SC)I54 .(1961)M.L.J. 

in the interests of the general public in (Cri) 297 [1961) 1 M.LJ. (SC.) 154: (I9ol) I 
so far as they_curtail the freedom of s C J 554 • 09^) 3 n Mi J 390 : 

movement throughorit the territory of 2 (1950) S C.J. 418 : (1950) 2 MiJ. 

I^dia. S C J •• (1950) 2 M L J 431 : 

7-^ In this conriection only two topics L J. (Cri.) 642 : (1966) 2 S C J. 

arise for close study. Firstly, what is 549 : (1966) 1 S 4 :^ 7(W. ’ „ 

meant by the expressions “in tlie interest 5. (1?69) 3 S C R 337 ; (1971) 1 S.C.J. 6.1 
of public order” occurring in clauscs(2), il971) M.L.J. ( r.) 
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must range themselves on the side of the 
Fundamental Freedoms and consider 
whether the restrictions are reasonable 
or not In other svords, Couits must 
place the bu-den on the St’te to p’we 
the reasonableness of the restriction A 
word ma> therefore, b said here about 
how the Cou'-t must p'occcd to examine a 
challenge to the constitutional validity 
of laws mt a VIS a fundam''ntal freedom 
10 The p-efer-cd position doctrine in 
America developed by the Roosevelt 
Cotirt through Justices Black, Douglas 
Murphy Stone and Rutledge, envisaged 
that any law restricting freedom of spccdi, 
press religion or assembly must be taken 
on Its face to be invalid till it Vi'as p'ovcd 
to be valid The doctrine was perhaps 
the result of a rema-k by Justice Stone in 
United SUtUs v Carolena Products Co * 
But It has most f equcntly been used by 
Justices Black and Douglas in recent years 
after the deaths of Justices Murphy and 
Rutledge in 1949 Its history is given by 
Justice Frankfurter in hts concurring 
opinion in Kosaes v Cooper^, in which 
he rejected it Justice Rutledge in 
Thomas v Collins*, stated it in these 
words 

“This case confronts us with the 
duty our system ^.laces on this Court 
to say where the individual s fre^om 
ends and the States power begins 
Choice on that bo-dcr, now as always 
^ delicate, is perhaps mo"c so where the 
usual presumption supporting legis 
lation IS balanced by the preferred 
place given in our scheme to the grat, 
the indispcnsiblc freedoms secured by 
the first Amendment That pnority 
gives these liberties a sanctity and a 
j sanction not permitting dubious intru> 
jSions Fo” these reasons any attempt 
to restrict those liberties must be justi- 
fied by clear public interest, threatened 
not doubtfully or remotely but by 
dear and p csent danger Thr rational 
connection between the remedy p-ovi- 
ded and the cv il to be curbed, whidi in 
other contexts might support legislation 
against attack on due process gimmds 
will not sufficT' These rights rest on 
firmer foundation’ 

'■^e result of the doctnne was to shift 
[ Uie burden of proof on the shoulders of 



those defending the legislation, without 
raising m their favour the presumption of 
the validity of legislation It, however, 
has been abandoned by the majority of 
Judges after 1949 when Justices Cla^k 
and Minton replaced Justices Mu-phy 
and Rutlcdg Justice Frankfurter in 
the Ketae*s case* described it as ‘a com 
plicated p occss of constitutional adjudica-j 
tion by a deceptive fcnnula’ It is sufB-j 
cicnt to say that the p-efe-rred position 
doctnne has not the support of th<^ 
Supreme Court of the United States and 
the unreasonableness of the law has tv 
be established 

11 In this Court the preferred position 

doctrine has never found gnund 

although vague expressions such as the 
most cherished rights’, thr ‘inviolable 
freedoms’ sometime occur But this u 
not to say that any one Fundamental 
Right IS superior to the other or that 
Article 19 contains a hierarchs Prt- 
conatitution laws arc not to be rega'ded 
as unconstitutional We do not start' 
with the presumption that, being a 
constitution law, the burden is upon the 
State to establish its validity All exis 
mg laws a*e continued till this Court 
declares them to be in conflict with * 
fundam'^ntal right and, therefo*e, void 
The ba'den must be placed on those whr 
contend that a particular law has become 
void aftc” the coming into fo'cc of the 
Gonstitutionby reason of Article 13(1} 
read with any of the guaranteed f eedoms 

12 The present doubt has arisen with 
regard to Babulal ParaU s case*, as stated 
earlier by not adhering to the phniscology 
of Article 19 (a) where the wotIs In the 
interest of public order app^ It ** 
these wo'ds which need an exp** 
tion and not the expression * m tlie 
interest of maintenance of law and o du , 
which a'c not the wo'ds of the alicle 
To expound the meaning of the right 
eiqiTession wea-c rcqui cd tog JO\».r^ me 
earlier decisions Of this Cvurt 

13 ^Vhen Ramesh Thappar v State of 
Madras* and Brijhhushan'V State if Delhi* 
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were decided, the original clause (2) was 
there. It did not include the phrase 
‘in the interest of public order’. Tlie 
validity of statutes was, therefore* tested 
against the words ‘ the security of the 
State’. , After the retrospective amend- 
ment substituted a new clause, the .matter 
fell to 1^ considered in relation to ‘ public 
order’. In Ramjilal Modi v. State of Uttar 
Pradesh^, it was "pointed out that the 
language employed by the Constitution, 
that is to say,- ‘ in the interest of’ was wider 
than the expression ‘ for the maintenance 
of’ and the former expression. made the 
ambit of the p-otection very wide. It 
^vas observed that ‘a law may riot have 
been designed to directly maintain public 
order and yet it may have been enacted 
in the interest of public order’. This 
svas again reaffirmed in Vtrendra v. State 
of Punjab^, distinguishing on the same 
ground the two cases before the First 
^endment. The following passage 
(page 323) may be quoted : 

“It will be remembered that Article 
*9 (2), as it was then worded, gave 
P-otcction to a law relating to any 
matter which undermined the security 
of or tended to overthrow the State. 
Section 9 (i-A) of the Madras Mainten- 
ance of Public O.der was made ‘for 
the purpose of securing public ' safety 
and the maintenance of public order’. 
It was pointed out that whatever end 
the impugned Act might have been 
' mteiided to subserve and whatever 
aim its framers might have had in view. 
Its application and scope could not, 
in the absence of limiting words in the 
statute itself, be restricted to the aggra- 
vated form of activities which were 
calculated to endanger the security 
of the State. Nor was there any guara- 
ntee that those officers who exercised 
the power' under the Act would, in 
uung them, discriminate between those 
"“0 acted prejudicially to the security 
. State and those who did not. 

^is_ consideration cannot apply_ to 
A ^ - now under consideration. 

Article ig (2) has been amended so as 
to extend its protection to a law impos-' 
jng reasonable restrictions in the 
interests of public order and the langu- 


65 • S C J. 522 • (1957) 2 An W.R (S.C.) 

- 11957) 2 ML.J. 
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age used in the two sections of the 
impugned Act quite clearly and expli- 
citly limits the exercise of the pow’ers 
conferred by them to the purposes 
specifically mentioned in the sections 
and to no other purpose”. 

We may say at once that the distinction 
has our respectful concurrence. 


14. Then came the decision in Superin- 
tendent, Central Prison, Fategarh v Ram 
Manohar Lohia^. In that case, the expres- 
sion ‘ in the interest of public order’ fell 
to be considered. Subbarao, J. (as he 
then was) traced the exposition of the 
phrase, particularly the expression ‘public 
order’. He referred first to the observa- 
tions of Patanjali Sastri, J. , (later C J.) in 
Ramesh Thappar's case^ distinguishing 
offences involving disturbances of public 
tranquillity which the learned Judge said 
were in theory offences against public 
order of a purely local significance and 
other forms of public disorders of more 
serious and aggravated kind calculated 
to endanger the security of the State. 
Subbarao, J., also quoted the observations 
of Fazl All, J., in Brij Bhushan’s case^, 


“When we approach the matter in 
this way, we find that while public 
disorder’ is wide enough to cover a 
small riot or an alfiay and other cases 
where peace is disturbed by, or affects, 
a small g oup or persons, public 
unsafety’ (or insecurity of the State) will 
usually be connected with serious inter- 
nal disorders and such disturbances ol 
public tranquillity as jeopardises the 
Security of the State” (page 612). 
ubbarao, j. on the strength of these 
Nervations concluded that public or Jr 
,ras the same as ‘ public peace and safety 
nd went on to observe : 

“ Pmsumably in an attempt to get over 
the effect of these two decisions, he 
exo-ession ‘ public order’ was inserted 
TO (2) of the Constitution by 

inni with a view to b.mg in 

Offence? involving brpeh of purely 
liioi citrnificancc within the scope o 


(1960) S C.J. 567 : (I960) M.LJ. (CrI ) 

rt s c R. 594. 
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'permissible rcstnctiom imder clause 
(2j, of Article ig”' 

He quoted the ob>er\’ations of the Supreme 
Court of the United States m Cantaell v 
Conneciicui', to establish that offences 
against public order were also under 
•stood as offences against pulinc safety 
and public peace He TcferTed td ‘a 
passage m a text book on the, Am^ncj^t 
Constitution Vidiich states 

“ In the interests of public order, the 
State may prohibit and punish the 
causing of loud and raucous noise' Ih 
streets and puhliii ^places bj means 
of sound amplifying instruments, regu- 
late the hours and place bf pubsic 
discussion, and the use of public streets 
for the purpose of exercising freedom 
of speech , p ovidc for the cxpubion 
of hecklers from meetings and asscnl 
blicsjpunishutte-ances tending to incite 
an immediate breach of the peace or 
not as distinguished from utterances 
causing mere public infconventenoe, 
amoyance or unrest ” - ^ 

He referred also t6 the Public Order Act 
1936, in England / 

IS Subbarao,J ',howe%er, distinguished 
the Atncncaa and English p-ecedents 
observing ' 

*‘But m India under A'‘ticlc ig (2) 
this wide concept of Public o-dcr is 
split up under different heads It 
enables the imposition of reasonable 
restrictions on the exercise of the ngbt 
to freedom of ^speech and expression 
m the interests of the security of the 
State, fnendly relations With foreign 
States, pubhc order, decency or mora- 
lity, or in relation to contempt of Court, 
defamation or incitement to an offence 
All the groimds m-'nlioned therein can 
be brought under the general head 
‘ public order in its most comprden- 
srve sense 'BUt the juxtaposition of 
the different grounds indicates that, 
though sometimes they tend to o\crIap, 
th'y most be o'dinnly intended to 
exclude each oth-r ‘ labile order* is 
_thcrcro-e-som-thmg_svhick_is demar- 
cated from the others 1 In that limited 
sense, pirticularlym vios of thehisto-y 
' of the am<*n(im'*nt it can postulated 
that public order is synonymous 


with public peace, safely and tran 
quilhty** p 

His summary of his analysis of eases may 
be given an his own words . , , 

“‘Public order’ is synony^gus intli 
public «afcty and 'tranquility, 'it » 
tbo ab^ce of disorder ^involvnig 
breaches of local significance in' con 
tradistmction tc< national ’ upheavab, 
such at revolutionj civil' strife, -v.ar, 
affecting the security of the State ” 

16 %Ve may here observe that the over 
lap tff public order and public tran 
quillity IS Only partial The tt'ms arc 
not always synonymous The latter 11 
a much wider expression and takes in 
many things which cannot be described 
as public disorder * The words ‘‘public 
order* and public tranquillity’ overlap 
to a certain extent but there are mitten 
which disturb public tranquillity vi'ith 
out being a distuibtmce of public 
A person playing loud music in hd owt 
house in the middle of the night may dis* 
turb public tranquillity, ibut he u no* 
causing public disorder 1' * Pubhc order 
no doubt also requires ab>encc of cu- 
tuibanie of a Itate of serenity in society 
but It goes further f It means,' "bat 
French designate 1 orirt pubhjue, definec 
as an absence of insurrection, not, turbu 
lcD(%, or crimes oTviolencr The cxpxs- 
Sion ‘ public I’ortJer’ indudes absence oil 
all acts which arc a danger to the sccuntyj 
of the State and 'also acts which arc com 


p-ehended by the expression 


*otM 


puhbqut' explained above but not actsj 
which disturb only the serenity of others 

17 The English and American 

dents and legislation are not-'of -muen 
help The Public Order Act, 193S 
passed because in 1936 different political 
organisations mardicd in uniforms cans 
ing riots In Amcnca the First Amend 
ment freedoms have no such qualification 
as ID India and the rulings arc apt to be 
misapplied to our Constitution ^ ^ 

18 In the next case of this Court repor 
teff m Dt Ram Manohar Lokia v Slatt y 
Bihar and ethers^, it, t was pointed out 
that -for c’qiounding-thc phrase— main 
tcnance of /public order ' 

1 (1966) 2 S CJ 549 (1$66) M LJ 
642 (1966) 1 S C R. 709 
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“One has to imagine three concentric 
circles. Law and order represents the 
largest circle within which is the next 
■ circle representing public order and 
the smallest circle represents the security 
of the State”. > ' 

‘ ' r ' r. \ 

All cases of disturbances of public tran- 
quillity fall in the largest circle but some 
of them are, outside ‘ public order-’ for 
the purpose of the phrase ‘ maintenance 
of public order’ similarly every breach 
of public order is not necessarily a case 
of an act likely to endanger the security 
of, the State. , - ^ / 

19. Adopting this test we may say that 
the State is at the centre and' society 
surrounds it. Disturbances 'of society go 
in a broad spectrum from mere disturb- 
ance of the serenitv of life to jeopardy of 
the State. The acts become graver and 
giaver as we journey frorn the periphery 
of the la'^ger circle towards the centre. 
In this journey ' we travel first through 
public ' tranquillity, then through public 
order and lastly to the security of the 
State. 

20, In dealing with tlie phrase ‘ main- 
tenance of public order’, in the context of 
P-eventive detention, we confined ,the 
expression in the relevant Act to what 
■was included in the second circle and 
left Out, that which was in the larger 
circle. But that consideration need not 
always apply because small local distur- 
bances of the even tempo of life, may in a 
sense be said to affect ‘ public order’ in a 
different sense, namely, in the sense lof a 
state of law-abidingness vts-a-vis the safety 
of otners. In, our judgihent the expres- 
sion ‘ in the interest of ' public order’^ in 
Ihc ^ Constitution is capable of taking 
within itself not 'only those acts which 

,®forb the security of the State or are 
'dthin erdre pubhque as described but 
slso certain acts which disturb public 
tranquillity or ,arc b"eachcs of the peace. 
It is not necessary to gwe to the expres- 
™n a narrow meaning because, as has 
been observed, the expression ‘ in the 
^^^tirest of public order’ is very wide. 
Wliatever may be said of ‘ maintenance 
of public order’ in the context of special 
laws entailing detention of persons' with- 
oiit a trial on the pure subjective detcr- 
mination of the Executive cannot be 
said in other circumstances. In the 
lormcr case this Court confined the mean- 


ing to graver episodes not' involving .cases 
of law and order which are not disturban- 
ces of public tranquillity but of ordre 
ptiblique. • • 

21. It was argued that there cannot be 
two kinds of detentions .one by Magis- 
trates under the Code of Giiminal 
Proceduic and another under laws 
made for preventive detention under 
Article 22 of the Constitution. In our 
opinion the area of the two is entirely 
different and there is, therefore, good 
classification. We now proceed to con- 
sider the impugned provisions of the 
Code in the light of what we have said 
above. 


22. We first take up for consideration 
section 144 of the Code. It finds place 
in Chapter XI which contains one section 
only. It IS headed ‘Temporary Orders in 
urgent cases of nuisance or appicliended 
danger’. The section confers powers to 
issue an order absolute at once in urgent 
cases of nuisance or apprehended danger. 
Such orders may be made by specifica 
classes of Magistrates when in their 
opinion there is sufficient ground lor 
proceeding under the section and i^e- 
diate prevention or speedy remedy is 
desirable. It requires the Magistrate to 
issue his order m writing setting forth the 
Material facts of the case and the ordj is 
to be served m the mann^ provided by 
section, 134 of the Code. The order may 
direct : ■ . 1 ; ' ■ ^ 

’ {A) Any pprsoh' to abstain from a 
certain act, or ^ 

(m to take certain order with certain 
property ih his p5ssession or under hi 
management. 

direction 

(a) is likely to prevent, or 
(i) tends to prevent, 

(,) obstruction, (ii) 

injury, human life, hcaltn 

loycd o, W dang.r^ disturbance of .be 

“bUcSnq-dlli'V 

S' miSg of » efdrwbK'b either 


annoyance or (iii) 
person' lawfully ernp- 
to human life, health 
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p-ohibitory (^) Of mandatory (B) as 
shown above Its cfRcacy is that («) it is 
likely to p event or (i) it tends to p event, 
some undesirable happenmgi Thcgistof 
these happenings are , 

(i) obstruction, annoyance or injury to 
any person lawfully employed , or 
(it) danger to human life, health or 
safety, or 

(m) a disturbance of the public tran- 
quillity or a not or an affiay 

23 Th** p'^cedure to be followed is next 
stated Under sub section (a) if time 
docs not pcTnit or the order cannot be 
served, it can be made ex parte Under 
sub-section (3) the o'der may be directed 
to a particular individual or to the public 
generally when frequenting or visiting a 
particular place Under sub section (5) 
whe-^ the Magistrate is moved by a 
person a^ icvcd he must hear him so that 
he may show cause against the o-aler and 
if the Magistrate xejccts wholly cr m 
part the application he must rcco-d his 
reasons in writing This sub-section is 
mandatory An order by the M’gislratc 
does not remain m force after two months 
from the making thereof but the State 
Government may, however, extend the 
period b) a notifi»tion in the Gazette but, 
only m cases of danger to human hie 
health or safety or where there is a likeli- 
hood of a not or aii aff-ay But the 
second portion of the sub section was 
declared violame of Article ig in, StaUof 
Bihar V KK Afwra' It may be pointed 
out here that disobedience of an order 
lawfully p-omulgated is made an ofiuice 
by seaion 188 of the Indian Penal C^c, 
if such disobedience causes obstruction, 
annoyance or injury to persons lawfully 
employed It is punish^le with simple 
imp isonm'*nt for one month or fine of 
Rs 200 or both 

24 The gist of action under section 144 
IS th-* u’-gency of thf situation, its efficacy 
IS the likelihood of being able to prevent 
some harmful occurrences As it is possi- 
ble to act absolutely and even ex parte 
IS obvious that the emcrgi.ncy must be 
sudden and the consequences suSi'-icntly 
grave Without it the exercise of power 
wrauld have no justification It is not 


[iW 

an ordinary power flowing from admmis 
tiation but a power used ift a judicial 
manner and which can itand further 
judicial scrutiny in the need for the excr 
CISC of the power, in its efficacy and in the 
extent of its application There js no 
general proposition that an order under 
section 144, C iminal Procedure Code, 
cannot be passed without taking evidence 
see Mst Jagrupa Kuman v 'Chobay ^^aram 
Stagh^, which in our opinion is corrcci 
in laying down this proposition These 
fundamental facts emerge from the way 
the occasions for the' exercise of the powcf 
are mentioned Disturbances of public 
tranquillity, nots and affray lead to sub- 
version of public order unless they are pre 
vented m time Nuisances dangerous to 
human life, health or safety have no 
doubt to be abated and prevented ^Vc 
arc, however, not concerned with this part 
of the section and the validity of this 
part need not be decided here In so 
far as the other, parts of the section are 
concerned the key note of the poweru to 
free society from menace of serious dis 
turbances of a g’ave character The sec- 
tion is directed against those who attempt 
to prevent the exercise of legal rights 
by others or impenl the public safety and 
health If that be so the matter muJt 
fall within ' the restrictions which the 
Cinstitution itself visualizes as pennissi 
ble in the interest of public order, or in 
the interest of the general public We 
may say, however, that annoyance must 
assume sufficiently grave proportions to 
bnng the matter within inte csts of 
public order ' 

25 The criticism, however, is that the 
section suffers from over broadness and 
the wo-ds of the section are wide enough 
lo give an absolute power which may 
be exercised in an unjustifiable case and 
then there vrould be no remedy 
to ask the Magistrate to cancel the order 
wdiich he may not do Revision against 
his determination to the High Court may 
p*oVe illusory because before the High 
Court can intervene the mischief 
be done Therefore, it is submitted that 
an inquiry should pTcedc the making of 
the o^dcr In other words, the burden 
should not be placed upon the person 
aflected to clear his position Further 
the order may be so general as to affect 


I (1936) 37 Cr LJ 95 
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not only a "particular party but persons 
who are innocent, as for' exaniple when 
there is an order banning meetings, 
processions, playing of music etc. 

26 . Tlze effect of the order being in the 
interest of public order and the interests 
of the general public, occasions may arise 
irhen it is not possible to distinguish 
between those whose conduct must be 
controlled and those whose conduct is 
clear. As was pointed out in Babulal 
Parate^s case^, where two rival trade unions 
clashed and it was difficult to say whether 
a person belonged to one of the unions 
or to the general public, an order restiict- 
ing the activities of the general public 
in the particular area was justified. 

27 . It may be pointed out that mere 

disobedience of the order is not enough 
to constitute an offence. There must be 
in addition obstruction, annoyance, or 
danger to human life, health or safety or 
a not or an affiay before the offence under 
section i88, Indian Penal Code, is consti- 
tuted. Thus the person affected has 
several remedies. He can ask the order 
to be vacated as against him, he can file a 
revision and even a petition for a writ. 
But no person can ask to be considered 
free to do what he likes when there aie 
grounds for thinking that his conduct 
Would be of the kind described m'thc 
rection for purposes of preventive action 
Ordinarily the order would be directed 
against a person found acting or likely 
to act in a particular way. A general 
order may be necessary when the number 
of persons is so large that distinction be- 
tween them and the general public cannot 
I? without the risks mentioned in 

the section. A general order is thus justi- 
fied but if the action is too general the 
■order may be questioned by appropriate 
remedies for which there is ample provi- 
sion in the law. 

All these matters were considered 
also by this Court in Babulal Parale’s caseK 
U that case the Com t emphasised that the 
restraint is temporary, the power is 
•oxercised by senior Magistrates who have 
u set down the material facts, in other 
woi ds, to ■make an inquiry in the exercise 
■Oi judicial power with reasons for the 
Order, with an opportunity to an aggrieved 
person to have.it rescinded either by the 


^ W.R. (S C ) 154- (1961) 1 M L J 
Sr ^ ^1361) M.L J. (Crl ) 297: (1961) 1 

•C.J. 554: (1961) 3 S.C,R. 423. 
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Magistrate or the superior Gouits. We 
have reconsidered all these matters and 
are satisfied that there are sufficient safe- 
guards available to person affected by the 
order and the lestiictions theiefoie arc 
leasonable. We are of opinion that 
section 144 IS not unconstitutional if 
properly applied and the fact that it may 
be abused is no giound for staking il 
down. The lemedy then is to question 
the exercise of powei as being outside 
the grant of the law. 


29 We next proceed to considei the 
constitutional validity of Chapter VIII of 
tlie Code. It finds place in Part IV which 
has the explanatory heading ‘ Pievention 
of Offences.’ The Chapter is devided into 
three divisions A, B and C The puiport 
of the Chapter can be gatheied from its 
sub-heading ‘ Of Security for keeping 
the peace and for good behaviour . 

30 . Division A is foi security for keeping 
the peace on conviction. It consists ot 
only one section (section- 106) and 1 
piovides that on conviction for certain 
offences the Court may, at the ti^i^ °i 
passing sentence on the person convicted, 
ff of omnion, that it is necessary to take a 
bond for future good behaviour, oidei him 

“cuteaboniwithorwithou^^^^^^^^ 

for keepmg the peace " 

exceeding three years. Tlic sum to 
Xch the bond is taken is proportionate 
m tlie means of the P-on and it becomes 
void if the conviction ultimately tans 
The section is aimed at persons whose past 

tranquillity and peace. 

51 . Division B then ‘‘Td 

(sections ^07-no and ^ 
.ppliestocas^otherthanj 

in section lob. O jdr keeping 

for taking j/for security 

the peace ; sectio g^ns dissenii- 

for good behaviouj^^^^^^ 

eating ’,our from vagrants and 

for good behavm_ 

suspected h’„navioui from habitual - 

security for good b javiou^^^^ 

offenders followed m these 

arc concerned in these cases 

cases, we - r section 107 and 

with the P*^^* . refer to sections 108- 
thereforc need not reier 
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32 The gist of section 107 may now be 
given It enables certain specified classes 
of Magistrates to make an order calling 
upon a person to show cause why he 
should not be ordered to execute a bond, 
wth O’- without sureties for keep ng the 
peace for such period not exrecdmg 
one >ea'- as the M igistrate thinks fit to fix 
Th“ condmon of taking action is that ih- 
Magistrate is informed and he isofopunon 
that there is sufficient ground for pro- 
ceeding that a p rson is likelj to commit a 
breach of the p.ace or disturb th public 
tranquillity or to doan\ wrongful act that 
may probably occasion a breach of the 
peace or disturb th public tranquillity 
The Migistratc can proceed if th person 
is \\ithm his jurisdiction or the place of 
the appreh'-nded breach of th^ peace or 
disturbance is within th* local limits of 
his jurisdiction. Th section goes on 
to cmpo\ver c'cn a M^istrate not 
empowered to take action to record his 
reason for acting, and th*n to order the 
arrest of ths p*tson (if not already in 
custody or before the Court) with a View 
to sending him before a Mjgistrate 
emoowered to deal with th- case, together 
with a copy of his reasons The M^is- 
trate before whom such a p rson 1$ 
sent may m his discretion detain such 
p'rson m custody pmding further action 
by him 

33 Th' section is aimed at persons 
who cause a reasonable app ehension of 
conduct likely to lead to a breach of the 
peace or disturbance of the public tran- 
quillity This IS an instance of pteven- 
ti\e justice which th* Courts arc intended 
to administer This provision like the 
precedmg one is m aid of orderly society 
and seeks to np m th- bud conduct 
subversive of th p-ace and piblic tran- 
quillity For this purpose Magistrates 
are invested with Urge judicial discrc 
tionary powers for th^ preservation of 
public peace and order Therefore the 
justification for such provisions is claimed 
by the State to be m the function of the 
State which embraces nor only the 
punishment of offenders but as far as 
possible the prevention of offences 


34 Both the sections are counter part 
of the same policy, th' first appUm 
wh n by reason of the conviction of s 
person, his past conduct leads to ai 
apprehension for the future and tht 


second applvirg wh're th- Magistrate, 
<m information, is of the opinion that 
unless prevented from so acting a p rson 
IS likely to act to the detriment of the 
public peace and public tranquillity Th- 
argument is that these sections (more 
pvrticularlv section 107) are destructive 
of freedom of the individual guaranteed 
by Article 19 (1) (ir), (i),(f)and(</)andare 
notsavedby the restrictions contemplated 
bj clauses (2) to (5) of the article It is 
also contended that th-re are no proper 
procedural safeguards m the sections that 
follow Before we deal with these conten 
tions it IS necessary to glance briefly 
at sections 112-119 of Division B and 
sections 120 126 A of Division C 

35 Wc haveseen the provisions ofscc- 
tionlO? That section says that action 
IS to be taken in th- manner h reinafter 
provided’ and this clearly mdicates that 
It is not Open to a Magistrate m such a 
case to depart from the procedure to any 
substantial extent This is very salutary 
because the liberty of the p.rson is invol- 
ved. and the law 1$ rightly solicitous, that 
this liberty should only be curtailed 
according to its own procedure and not 
accofdmg to the whim of the Magistrate 
concerned It behoves us, therefore to 
empbisise the safeguards built into the 
procedure because from there will arise 
the consideration of the reasonableness 
ofth- restrictions m the mtcrcsl of public 
order or in the interest of the general 
public 

36 The procedure begins with section 
1 12 It requires that the Magistrate 
acting under section 107 shall m^e an 
order in vwiting, setting forth the subs 
tance of th- information received the 
amount of the bond the term for which 
It is to be m force and the number charac 
ter and class of sureties (if any) required 
Since ths person to be proceed-d agnns* 
has to show cause it is but natural that he 
must know the grounds for appreh-nding 
a breach of the peace or disturbance of 
thepiblic tranquillity at his hands 
Although the section speaks of the * subs- 
tance ol the information it does not mean 
the order should not be full It may not 
repeat the mfo-mation bodily but it must 
give proper notice of what moved the 
Magistrate to take the action This order 
IS the foundation of th- jurisdiction and 
the word substance means the essence or 
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tbe most important parts of the informa- 
tion. 

37 Next follow three sections — sections 
113-115. They deal with the person’s 
presence. Section 113 deals with the 
situation when the pei son is present in 
Court, then the oider shall be read over 
to him and if he so desires, the substance 
of it shall be explamed to him. This is 
not a mere foimality. The intemion is 
to explain to the person what the allega- 
tions agauist him are. The next section 
(section 1 14) , deals with a situation when 
the person is not present in Court. Thei e 
the option is two-fold Ordinarily, a 
summons must issue to him but in cases 
where the immediate arrest of the person 
is necessary a warrant foi his arrest may 
issue. This is however subject to the 
qualification that there must be a report 
of a Police Officer or other information m 
that behalf and the breach of the peace 
cannot otherwise be prevented. The 
Magistrate must not act on an oral infor- 
mation but must record the substance of 
It before issuing a warrant The section 
also envisages a situation in which the per- 
son is already in custody. In that case 
the Magistrate shall issue a warrant 
directing the Officer having the custody 
to produce that person. The provisions 
of this section are quite clearly reasonable 
in the three circumstances it deals with. 
If the presence of the person is to be 
secured, a summons to him is the normal 
course except in the other twm cases 

38. Section 115 then provides that such 
summons or warrant under section 1 14, 
ns the case may be, must be accompanied 
by the order under section 112 and the 
person serving or executing the summons 
or ts'arrant must serve the order on the 
person. There is enabling power m 
section 116 under which the Magistrate 
may dispense with the presence of the 
person m Court and allow' him to appear 
by a pleader. 

33. Then follow's section 117. That 
section (omitting the proviso to tlie third 
sub-section and omitting sub-sections (4} 

(5) which do not concern us) may 
be read here ; 

117. Inqui'v as to truth of informa- 
tion — 

I m ^ order under section 

1 2 has been read or explained tmder 


section 113 to a person piesent m 
Court, or tvhen any person appears or 
is brought before a Magistrate m com- 
pliance with or in execution of, a 
summons or tvarrant issued under 
section 114, the Magistrate shall pro- 
ceed to inquire into the truth of the 
information upon W'hich action has 
been taken, and to take such evidence 
as may appear necessar)' 

(2) Such inquiry shall be made, 
as neaily as may be practicable, in 
the manner hereinafter prescribed for 
conducting trials and recording evi- 
dence in summons cases 


(3) Pending the completion of the 
inquiry under sub-section (1), the 
Magistrate, if he considers that imme- 
diate measures are necessary for the 
prevention of a breach of the peace oi 
disturbance of the public tranquillity oi 
the commission of any offence oi for t e 
public safety, may, for reasons to be 
lecoided in writing, direct the person 
in respect of w'hom the order under 
section 1 12 has been made to execute a 
bond, with or without sureties, tor 
keeping the peace or maintaining good 
behaviour until the conclusion of the 
inquiry, and may detain him in custody 
unul such bond is executed or, in default 
of execution, until the enquiry is 
concluded.” 

0 The first sub-section read with the 
•cond requires the Magistrate to proceed 
;“„^.irel«oU.e,ru.hof.h.inro— 
'he third sub- section ‘J^„nduig 

rate to ask for an interim pend g 

be completion that 

'his is ‘=o""'‘“°"‘=‘l,.^ljeceLryforthe 
nmediate measures are ^ or 

be commission ^ This is 

reservation of pu .^on is not m 

pplicable wlicic die p .^^ithout a 

ustody PuWic safety etc- 

ond may end - g his action 

'he Magistrate^! ^ w-riting. 

f tliT person fails f°. MihStc 

Aether an interim Imnd- 
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High Courts Some learned Judges arc 
of opinion that this action can be taken 
as soon as the person appears because 
then the Magistrate may be said to have 
entered upon the inqutrv Other learn- 
ed Judg-s are of the opinion that sub- 
sections (I) and (2) envisage that the 
Magistrate must proceed to inquire into 
the truth of the information and only after 
pnma faae satisfying himself about the 
truth and after recording his reasons m 
writing can the interim bond be asked for 
Some of the cases on the previous view 
are — Emperor \ Jfahtbtix & ethers^, 
Dulal Chandra Aftmdal \ Slate*, Gant 
Ganai and olhtrs v Stale* and Laxtmlal \ 
Sherulal* Those representing the other 
View arc — Ir re Afullusvfimi*, In re Ven 
katasubba Reddy* Jagdish Prasad V Slate*, 
Jalaludin Kunju \ State*, Skraean Kumar 
Gupta V Superintendent Dislnetjasl 
Mathura and others* Jangir Singh \ The 
StaU^*, Rama Goiada & others \ Slate of 
Mysore^* and RatilalJasrajv TTie Stale** 


42 In our opinion the words of the 
section are quite clear As said by 
Straight, J in Emperor \ Babua**, the 
order under secuon 112 is on hearsay 
but the inquiry under section 117 is to 
Ascettam the truth of the necessary 
infonnation Subsection (1) contem- 
plates an immediate inquiry into the 
truth of the infoimation It is pending 
the completion of the inquiry that an 
intenm bond can be asked for if imme- 
diate mi-asurcs are necessarv, and in 
default It is necessary to put the person 
in custody Therefore, as the liberty of a 
person IS involved and that person is 
being proceeded i^ainst on information 
and suspicion, it is neccssar> to put a 
stnet construction upon the powers of 
Magistrate The facts must be of defi- 
nite character In JVa/ar Chandra Pal v 
The King Emperor**, there was only a 


\ A-TR.W2Sia<l 86 

2 A.1R. 1933 Cal 238 

3 A.IR.1959J &K.125 

4 A.IR. 1938 Raj 349 
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6 A.1 R. 1935 Andh Pra 96 

7 A.IR. 1957 Pat 106 

8 A.1 R. 1932 Trav &Co 262 

9 A.IJt. 1957 All 189 

10 A.I R. I960 Puni 225 

11 AJR,J960Mys 259 

12 A.IR. 1956 Bom 385 

13 (1884)LL.R.6AU 132 
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petition and a report and these were not 
found sufficient material In some of 
Ae cases before us no effirtwas made by 
the Magistrate to inquire into the truthof 
the allegation The Magistrate adjourned 
the case from day to day and yet 
asked for an intenm bond This makes 
the proceedings entirely one sided It 
cannot be described as an inquiry within 
an inquiry as has been said insom»* cases 
Some inquiry has to be made before 
the bond can be ordered We therefore, 
approve of those cases in which it has 
h«n laid down that some inquiry should 
be made before action is taken to ask 
for an interim bond or placing the p<*rson 
in Custody in default In an old case 
reported m A D Dunn V Hemekandro*, 
a Full Bench of the Calcutta High Court 
went into the matter The case arose 
before the present Code of Criminal 
Procedure and, therefore, there tvas no 
prov ision for an interim bond But what 
Sir Barnes Peacock, C J said applies to 
the changed law also not only with regard 
to the ultimate order but also to the 
interim order for a bond The section 
even as it is drafted today is hedged w 
with proper safeguards and it would be 
moving too far away from the guarantee 
of freedom, if the view were allowed to 
prevail that without any inquiry into the 
truth of the information suffi''icnt to make 
out a pnma fane case a person is to be 
put m jeopardy of detention A definite 
finding is required that immediate steps 
arc necessary The order must be one 
which can be made into a final order 
unless something to the contrary « 
established Therefore it is not open 
to a hfagistrate to adjourn the case and 
in the mterv al to send a person to jail ifhe 
fails to furnish a bond If this were the 
law a bond could always be insisted upon 
before even the inquiry began and thaUS 
neither the sense of the law nor the word 
mg or arrangement of the sections already 
noticed 


43 The powcrwhich is conferred under 
this Chapter is distinguished from thepo"'* 
er of detention by executiv c action under 
Article 22 of the Constitution Although 
the order to execute abend, issued before 
offence is commuted, has the appearance 
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of an administrative order, in reality it is 
iudicial in character. Preliminarily the 
provision enables the Magistrate to 
'require the execution of a bond and not to 
detain the person. Detention results only 
on default of execution of such bond. 

It is, therefore, not apposite to charac- 
terise the provision as a law for detention 
contemplated by Article 22. safe- 

guards are tlierefore different. The per- 
son sought" to be hound over has ri^ts 
which the trial of summons case conters 
on an accused . The order is also capable 
of being questioned in superior Courts. 

For this reason, at eveiy step the law 
.requires the Magistrate to state his 
Reasons in Writing. It would make his 
action purely administrative if he 
pass the order for an interim bond wi 
out entering upon tire inquiry and at least 
pnma facie inquiring into the tmth 
information on which the ordei ca i g 
upon the person to show cause is h^'Se . 
Neither the scheme of the chapter nor e 
scheme of section 117 can bear sue an 
interpretation. We accordingly, ho m 
the case of Madhu Limaye — {Madhu 
& Another v. Ved Murti & others) \ that as 
the case was simply adjourned frorn i e 
to time and there was no inqui^ be o 
remanding'him to custody his detention 
was illegal. We may now briefly notice 
the remaining sections of the Chapter. 

U. Section 118 then lays down tliat if 
upon inquiry it is proved that tlm 
be called upon to execute a bon 
keeping the peace or maintaining S® 
behaviour the Magistrate may call up 
him to execute a bond. The ^ 

must not be more than that stated m 
order under section 112, 

Under section 119 the Magis 
may discharge the person or 
him from custody if the necessi y 
keeping him bound over is not pro 

45. The last Division numbered C relates 
to proceedings subsequent to section 
Section 120 fixes the terminus a q 
the period for which security 
Section 121 gives the contents ot ® „ 

and the conditions under which tlwi 
breach of the bond. Section 
powers the Magistrate to reject su 
but only after inquny and lecorcb g 


evidence and his reasons for rejection- 
Section 123 gives power to commit a 
person to prison or to be detained in 
prison if already there for Ae duration 

mentioned in the bond. If the period 
is more than a year then the proceeding 
have to be submitted to a superior Court. 
It also provides for ancillary “aj^ters. 
Section 124 empotrers the District Magis- 
late or a cLf Presidency Magistrate to 
release a person so detained when diem 
IS no longer any hazard to 
munity or to any other person. J^me are 
other provisions for reducing security , 
°v„I, Jh,ch ™ are not 
tion 125 enables the same Magistrates to 

'■ire. any "d 

dLharleT Section . 126 -A deals wuh 


46 The 

vention of crimes and 

poblrc ,0 prove o^rt 

£ although |f overt ac« 

place they will is not based! 

The action being l^ntial danger 

on overt >« are that 

to be averted. These p interest of 

essentially conceive m by us. 

public order m ^^.^f^'est of the general 

They are also in the inter • and 

pjblic. If dLtSnce ofj 

Leaches of peace and Jstur^^ ,be 

public tranquilh y am ^ com-' 

maintenance of doubt that; 

munity life, *erc “ bhc order.J 

they are m the inures r | 

As we haveshown above ^ 

San elastic expression which 

it various mcani g existence of 

context of die law ^ |£g%ower was 

'StXodTo r over 400 years H 


is not someiu.a.6 -- jonial enipuv..t. 
for administration is as groat 

nodiing ‘='?‘/f/Lcaiise the hnnts «f ! 

explaLed by us to be cons ] 

SSonally valid. 

47 .- Before ,bat dicre is no 
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room for invocation of other provisions 
jof th'’ Code, such as section 55 or 91 
^In some of the cases of the High Courts, 
to which rcfer*Jice is not necessary, re- 
course has been taken to these provisions 
m aid of Chapter VIII Apart from the 
fact (whichwehavesuffiaenth emphasis- 
ed above) that section 55 deals with spe- 
cial cases of arrest and cannot be made 
applicable, section 107 itself speaks that 
the procedure of Chapter VIII should be 
followed, where sections 112, 113 and 
1 14 of the Code prescribe their osvn pro- 
cedures Simihrl), section 91 ma> be 
a\ atlable till th** order under section 1 12 
IS drawn up After it is drawn up the 
Mapistrate has to act under sections 
II3andI17(l) Then theie is no room 
for secticn 91 The reasoning m some 
of the cases of wrhich VasuJeo Ojka and 
others \ State of Uttar Pradfsh\ is an 
example, is fallacious 

■48 There is also no question of bail 
to the p-rson because if instead of an 
interim bond, bail for appearance was 
admissible Chapter VIII would un- 
doubtedly ha\e said so Further bail is 
only for the continued appearance of a 
person and not to pr«N<“ni him from 
commuting certain acts To release a per- 
son being proceeded against under sec 
tions IO7/II2 oftheCode isto frustrate 
the very purpose of the proceedings 
unless his good behaviour is ensured by 
taking a bond in that behalf 


43 We hate said in our earlier order 
that we hold the provisions of section 144 
and Chapter VIII, as interpreted by us, 
to be valid We have shown above how 
these provisions hate to be understood 
applied So read, we are of opinion 
that they do not offend the provisions of 
Article 19 (1) («), (5) («) and (d) 


Bhirgaoa, J — I ^rec with the judg- 
ment of mv Lord the Chief Justice, with 
the exception that I am unable to subs- 
cnbe to the View that in proce dings 
parted under section 107 of the Code ol 
Crimuial Procedure, the Magistrate can 
direct the person m respect of whom 
^ order under section 112 has been 
made, to execute a bond withorwithoul 
sureties, for keeping the peace pending 
c ompletion of the enqu iry and m dciault 
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detain hun m custody until such bond u 
executed, only after he has entered upon 
the enquiry under section II7 (1) and 
has found a prima facie case satisfying 
himself about the truth of the informa 
tionon the basis of which the proceedings 
were started This interpretation, in 
mv opinion, svill completely defeat the 
purpose of section 117 (3) 

51 It has to be noticed that, when 
proceedings are contemplated under sec 
tion 107, the Magistrate takes action 
when he is infonned that any person 
is likely to commit a breach of the peace 
or disturb the public tranquillity only 
after forming an opinion that there is 
sufficient gxiund for proceeding agimst 
him The Magistrate cannot start the 
proceedings merely because cf the infor 
mation received by him Pursuant to the 
information, the Magistrate was to 
form his opinion that there is suffi'nent 
ground for proceeding This opinion 
can be Ibrmed on the basis of the mfor 
mation supplied to him if he finds that 
the infotmation is given in suffi lent 
detail and is reliable enough to justify his 
acting on its basis In cases where the 
uifbrmatton given is not of such nature, 
u will be the duty of the Magistrate to 
hold further inquiry and satisfy hiflirflf 
that It IS a fit case where action should he 
taken because sufficient grounds exist 
There ma> be cases where the infonna 
tion may be received from the Police m 
which case the Magistrate mav examine 
all the police papers and satisfy htm5elf 
that there do exist sufficient grounds for 
him to take the procecdmg» as requested 
by the Police There may be cases 
where the proceedings may be instituted 
at ih^ inst4ncc rf a private complainant 
who may be apprehendmg brea'^h of die 
peace by the person complained against 
In such cases the Magistrate is bound 
either to hold some inquiry himaclf by 
examining witnesses on oath or to have 
an inquiry maJe through the Police, so 
that he may be able to form a correct 
opinion as to the existence of sufH'ncnt 
grounds for proceeding It is after the 
Magistrate has taken these steps that he 
can proceed to make the order under 
section 112 ^\^^en making that order 

he has to record m writing the subs- 
tance of the information received which 
necessarily means the part of the informa- 
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tion which was th<' r ? • 

that sufficient grinds 

the proceeding! Xtis^l^;^ initatmg 

stage that the MagisS 

exist for the Durnncf^r-^*'^'^? 

“gs againsf th^ oPimtiatmg proceed- 
eaidL^'JT ''*ois to be 
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appears in the Courr ok • T 

a'srsiTf '' ‘“p^Sir b 

.!« ?i“ -“"‘y -•» w- fo, '.ill 

E*" ™U ?PPear ia ae c™,’t of S, 
M^istrate will always remain uncertain. 
Some t me wril have to be taken m serv- 
mg Ae swoons and, depending on the 
I accessibility of the place 
where the persons happens to be, the time 
taken in seivmg the summons will vary, 
hven in cases where a warrant is issued 
under the proviso to section 1 14, the 
person may not be produced in Court im- 
mediately because of the place of his 
ariest wbirh TY^fair Kii *^. 1 ..- r* .T. . 


has section 112 

adopted is procedure to be 

113 and iiA Tf otained in sections 


113 and 114 Iff 

in Court, the nr-d« ™ P^'^^^^nt 

has to be read wder section 112 

desires, the substari 
fxplained to hi£ Tf 
“1 Court, the Ma'gistraVe T P''“sent 

.^ons requirdnl S ^ “edia 

^vhen such person he miles away from the 

directmg the officer in Magistrate. The Legisla- 

to bring him before the Cn h® is ture could not have contemplated that, in 

Alternative procedurri, such contingencies, witnesses must be kept 

where it appears n th Court of the Magistrate 

rhat there is reason tn fi=.a awaitmg the appearance of die person 

Sion of a breach of the neao^ commis- concerned, so that the Magistrate can 

breach of the peace cfnn f start the mqmry immediately. Further, 

otherwise than bv ^ j. Prevented the inquiry under section 117 (l)isdirect- 
•of such person ih ™"^«diate arrest fd m the manner prescribed for conduct- 
trate can issue a Alagis- mg trials in summons cases. The result 

•oy that person It arrest of the inquiry can be that the person con- 

dure that the Dersnn t Pmee- cerned can be asked to execute bonds and 

l^efore the Court brought givesuretiesforkeepmgthepeaceand,ifhe 

"taken thereafter "ar i ^ P^tieedings to be commits default in doing so, he can be dc- 
^17(1) which rer., down in section tamed in prison losing his personal libe 

^rdcr undel soon as the 

?r exits S T 

l^ourt under c • person present in 

"'-bo ^ the person 

'^tate under ^^oght before a Magis- 

*“>oX« 5 ‘ r 4' M.gi«rV 

^i'tbe informal-^ enquire mto the truth 
been taken a tipon which action has 
dence ai; mav further evi- 

under I k This m- 

bas to be of section II 7 

b>r conductiM manner prescribed 

■dence in ^ ^^^als and recording evi- 
oases. Snh -5;prtinn 


. ^^t)-section (1) 
diicction n,, contains in mandatory 

oecdi.npsor- *be bJagistrate to start pro- 
respect ""s the person, 

^12 has h? tbe order under section 

Alagistrat.» ^^c^^de, appears before tlie 
tw % 1^7 (1) makes it 

inquiry institute 

ThJe^ ''^ithout any unnecessary de- 
provision cannot, however, be 


utiauii 111 uoiiig so, ne can oe uc- 
tained in prison losing his personal liberty. 
In such cases, the person concerned has a 
right to be represented by a lawyer in the 
inquiry Consequently, when he ap- 
pears before the Magistrate, he can legiti- 
mately ask for a seasonable adjournment 
to enable him to engage a laivyer of his 
choice and, thus, at his own request, he 
can ensure that the inquiry does not begin 
immediately. The proper interpretation 
of sub-section (1) of section 117, in my 
opinion, is that the inquiry must be begun 
as soon as practicable and a Magistrate 
would be committing a breach of the 
direction contained in this sub-section ifhc 
postpones the inquiry ^rithout sufficient 
reasons. 


53 . It is in the light of titese principles 
tliat, in my opinion, the power granted 
to the Magistrate under section 1 17 (3) 
should be interpreted. That pou'cr is 
given for cases svhere immediate measures 
are necessary for the prevention of a 
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bre jch of the peace In such a Situation^ 
the Magistrate can direct the person, in 
respect of svhom the order under section 
112 has been made, to execute a bond, 
with or without sureties, for keeping the 
peace pending completion of the inquiry 
under section U? (1) and, if he fails to 
the Magistrate can 
direct his detention until the inquiry is 
included This power to be wcercised 
D> the Magistrate in emergent cases has 
been conferred in the backgraund of the 
P'ocednre which he has to adopt rnider 
section J07 of forming an opmion, after 
receipt of infomiation, that there do 
exist sufflcient grounds for taking pro- 
c^ingr At the 6rst stage, when foVm- 
ingsuch opinion, the Magistrate natiirallv 
S'"* *”*’ ■"formation 

mpphed to him or other information ob- 
’’ a™ "fthe person 
tfLn P^'crfings are » be 

thm of >hat oput.on 

Magistrate proceeds to male the 
^CTmder section USandisempowered 
wen to is.ue awarrant of arrest under the 

section 117 to be invoked 

earholta?'” j '■f»8'”rate has. at an 
TO Vim 'warrant under the 

P^vtso to section 114 This ts so be- 

Sh of ftf "I*"' 

Smife SL'U" Pimcnted 

•breach of"L ■raeT'”!*'’" 

m mTh'raS'tn" “ ¥ 

ieepmj £ '»"•!> f-r 

b£aeh 5 ,hT ‘^■'8'" »f 

measuiye „ peace and immediate 

ThT^£7s°SJeT"r\'''“n“T 

earlier opinion fonnc?b?5,^ xV* 

"bder section lo/" grf^Sr^f 
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Course, when the mquiry is held 
under section U7 (1), the correctness 
of the information and the tentatnc 
opimon formed ex parU under section 
117 s»fill be properly tested after 
going through the judicial procedure 
prescribed for the tnal of summons cases 
and, thereupon, if it is found that there 
was no justification, the order svould be 
revoked In my opmion, the grant of such 

a power to a Magistrate is a very tea- 
sonable restriction on the personal hbert) 
of a Citizen It vs needed for prevention 
of crimes and it can only be eff^^ctive if its 
exercise is permitted on the basis of 
opinion formed by a competent authority 
that immediate measures are requited 
It IS true that, under section II7 (3) a 
person can be detained in jad even prior 
to a Court arriving at a judicial finding 
against him , but such a procedure is 
not only reasonable, but essential 

54 In this respect, the power of a 
Magistrate in regard to a person accuted 
of a cogiuzable cffence is comparable 
If a Magistrate has sufficiently reliable 
information to form an opinion that a 
person has commuted a cognizable offence 
the Magistrate can order his detention as 
an under trial prisoner At that stage, 
the law deems that person still to be in- 
nocent and, yet, his detention in pnsoa 
IS considered reasonable in order to 
ensure that a proper trial can be held 
and there is no repetition of the offence 
of which that person is accused Hus 
detention as an vmder-tnal prisoner is 
also based on the ex parte opmion form'd^ 
by the Magistrate before the actual trial 
rhe power granted under section II7 (3) 

similar and is intended to ensure 
that the person, from whom breach of the 
peace is apprehended is not at liberty 
to commit breach of the peace and thus 
defcat the purpose of the proceedings 
being aUo^ved to remain at liberty 
Without any undertaking during the 
pendency of the inquiry 

55 In this connection, it was urged by 
Air GartT-that if section II7 (3) is inter 
preted as permuting a Magistrate to 
weet furnishing of bonds for keeping 

to order detention jn 
aelaidt without any evidence being ob- 
mined m the course of the inquiry, the 
Aiagijtratg may keep on adjourning 
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the hearing of the inquiry under section 
117 (1) andj thus, keep the person in 
detention for long periods without giving 
him die opportunity' of showing that 
there is no justification for orders being 
made agamst him. In my opinion, the 
validity of a provision of tliis nature is 
not to be judged from the likelihood ot 
the abuse of the powei by the Magistrate. 
If the Magistrate, after making orders 
under section 117 (3), unnecespvily post- 
pones the inquny, he would, in my opi- 
nion, be not only abusing his poweis 
but will be acting contrary to the mandate 
of the law contained in section 117 fl) 
itself which, as I have indicated abov^ 
requires that the Magistrate must proceed 
to enquire in the truth of the information 
without unnecessary delay. In cases 
where the power is abused and the 
ing IS unnecessarily delayed, the. proceed- 
ings would be liable to be quashed and 
the nn tlic crroiincl 
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Present ;-J. C Si-h, G-K.mikr, K S 
Higde, A. TV. Grover and A. K. RV', JJ* 

ObintaLingam and others . Petitioners* 


. woulu uu iiauici 

the person set at liberty on the ground 
that the Magistrate has not 
'Mth the requirements of section 117 tO* 
On the other hand, if the Magistr^e 
does comply with section 117 (1) yV 
continuing the proceedings of ii^uuy 
ixpeditiously and without any delay, 

I do not think it can be said that the 
detention of the person, against whom 
the proceedings are being taken, is not a 
reasonable restriction on his persoiml 
liberties when the Magistrate has already 
found that immediate measures are neces- 
sary for prevention of breach of the 
and the person concerned has defaulte 
in furnishing bonds to keep the peace 
during the pendency of the inquiry 

These are the reasons why, in my 
opinion, the powers under sectiori 1 _ 7 
(3) can be exercised without the Magis- 
trate recording evidence and finding_ a 
pnma facie case after starting the inquiiy 
under ii't on tins 
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“borders were 3 (6) 

ofParliament as leq tow 

nf the Act. It has no mere 


ciar.. instruction ^ ^ „ac(- within 


luttc utisc auer suntiatg 

miaer section 117 (1)- Even on tliis 
interpretation, section 117 (3) is valid 
and tc o U1., ,..>cp.-if'tinn under 


-.i.v,n,ici.auon, secuon ii; , 

and is a reasonable restriction i^oer 
Article 19 (2), (3), (4) and (5) of the 
Constitution. 
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— Order accordingly^ 
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It IS implicit m the recital m th'- Goitrol 
orders that th^^y were being made 
under section 3 of th** Act tha» th» 
Central Go\emin'*nt had foTH'd th** 
requisite opinion within sub-section (1) 
of that secuon 6 ] 

It is common ground that th'* officers 
authonsed to grant permits a^e the District 
^^^ctor and th^ Deputy Commissioner 
of Civil Supplies These offirers cannot 
but be regarded as fairly high rank who 
are expected to discharge th^ir duties in a 
i^ponsiblc and reasonable manner 
J^ere is a presumption that public 
Officials would discharge their duties 
honesfiy and m accordance with rules of 
law and abuse of power could not be 
■easily assumed ^ ] 

There is no bar to any of the aggrieved 
prties approaching the State Government 
by means of a representation for a hnal 
decision even if the matter has been 
dwlt with by the District Collector or 
me Deputy Commissioner of Civil 
Supphes in the first instance and the 
pemu has been refused or wrongly wuh. 
held by those officers In these cir* 
^ 8 ^c« the absence of a provision 
for appeal or revision can be of no conse- 
quence At any rate it has been pointed 

Snpreme that when ihs power 

has to be oMcised by one of the highest 

pmvided for is a nutter of no momrnt 
[Para 7 J 

(B) Essential CorrmoJUus Act (X of 
«.!«» 3 (2) idy~UM,!y 

HI sS'Jr’'"”? section 3 (2) 

gltiS. ,7 r",®' of ““»'r delei 
gauon IS no longer at hw j„ 

of thl Staune effectuating the policy 

Petition xinder ArticU 32 nf ti, r«^ 


O.der dated, the 16th April, 1968, of 
the Andhra Pradesh High Court in \Vnt 
Petitions Nos 3657 and 3658 of 1967 
and 8 and 48 of 1968 
Mrs Shyamla Pappti, Miss Bindra Thabo 
and Vinmt Rmar, Advocates, for Pcti 
tioners appellants 

yagaJtsh .Pcosfu^ Solicitor-General of 
India (/J yf Sachtkey, Advocate, with 
him) for Respondent No 1 {In a!! 
the matters] 

Ram Reddy, Senior Advocate (A VV Jfrr, 
Advocate, with him), for Respondents 
Nos 2 and 3 (In G A No 1802 of 1969) 
Respondent No 2 (In C As Nos 1803 
and 1804 of 1969) and Respondents 
Nos 2 to 4 (In C A No 1805 of I9G9) 
The Judgment of the Court was delivered , 
by 

Grover, JT — The points involved m the 
wnt petition and the appeals by Spena! 
Leave relate to the constitutionality and . 
validity of the provisions of three Cirntro! 
orders issued under section 3 (2) 
of the Essential Comraodmes Act, 19 m 
(A ct X of 1935), hereinafter called the 
“Act’ The Validity of section 3 (2) (0 
of the Act Itself has also been assailed < 

2 The Control orders vfhich v.ere 
promulgated under section 3 (2) (fl 
of the Act were the following 

(0 ’The Rice (Southern Zone) •, 
Movi^mcnt Control Order, 1937, ^ 

(n) The Southern States (Regulation 
of Exports of Rice) Order, 1964 , and 
(m) The Andhra Pradesh Rice and 
Paddy (Restriction of Movement) Order, 
1965 

3 In the appeals the appellants had 
moved the High Court of Andhra Pradesh 
under Article 226 of the Constitution 
There the petitioners were dealers m nee 
and ncc products such as puffed, parched 
and beaten rice (beaten ncc is knov'H as 
powa while, parched and puffed ncc » 
known a* Nlurmura’) Some of the : 
petitioners had applied for permits to 
^port powa, murmura and idlirava 
from the State of Andhra Pradesh to 
other States while others had applied for 
permits to transport one or other of the 
ncc products to some places vnthiu 
Andhra Pradesh The applications for 
permits were either rejected or were not 
disposed of by the authorities concemed- 
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In the writ petitions the High Court 
examined ail the contentions raised ex- 
haustively and repelled the attack on the 
constitutionality of section 3 (2) {d) of 
the Act as also the relevant clauses of 
the Control orders. 


4 . Section 3 of the Act piovides ; 

“ (1) If the Central Government is of 
opinion that it is necessary or expedient 
so to do for maintaining or increasing 
supplies^ of any essential commodity or 
for securing their equitable distribution 
and availability at fair prices or for secu- 
rmg any essential commodity for the 
defence of India or the efficient 
conduct of military operations it 
_ by order^ provide for 
regulating or prohibiting the pro- 
ductionj supply and distribution there- 
commerce therein. 
{<) Without prejudice to the gene- 
rality of the powers conferred by sub- 
section (1) an order made thereunder 
^ay provide — • 

(«) 

( 6 ) 

{^) - 

(d) for regulating by licences, permits 
Or othcnvise, the storage, transport, 
stnbution, disposal, acquisition, use 
or TOnsumption of, any essential com- 
niodity 


•Cf,? ^°^trol Order extends to the 

j ^ Andhra Pradesh, Kerala, 
1 ^ Mysore and Pondicherry which 
A-_ called the Southern Zone 

PY,. Ming to clause 3 (1) no person can 
exn ^'■Mnapt to export or abet the 

art'll j Zone except under and in 
Stat'''^^^^ ''’ith a permit issued by the 
fMvermnent concerned or any 
cr authorised in this behalf by that 
subject to the condition that 
ancp ®I^M1 be regulated in accor- 

Cenfr-'^ o export quotas fixed by the 
orde ^vernment. Now this Control 

Zonl ^ division into Southern 

rice ’legions in the matter of export of 
South ^ Control Order of 1964 the 
divid rf”- regions svere further 

Stato^*^ four specified areas i.e., 

Andhra Pradesh, Kerala, 
order * Mysore. Clause 3 of this 
prohibited the export by an.y 


person of rice from any place within a 
specified area to a place outside that 
area except under and in accordance 
with the permit issued by the State 
Government or an officer authorised by 
that Government in that behalf. * Rice’ 
svas defined by clause 2 (6) to in- 
clude broken lice and paddy as also 
broken rice and paddy products other 
than bran or husk. The Control Order 
of 1965 imposed further restrictions on 
the movement of rice and paddy. By 
clause 3 restrictions were placed on the 
movement of these commodities from 
any place in any block to any place out- 
side that block even within the State of 
Andhra Pradesh. 


5 . Mrs. Shyamala Pappu on behalf of 
the writ petitioners and the appellants 
before us made an attempt to rai^ the 
following contentions in respect of the 
Control orders : — • 


All the tliree Control orders offended 
rticle 303 of the Constitution. They 
ffered from the vice of discrimination 
;t%veen one State and another and ot 
•efeience to one State over anothei. 

These orders were ^ the nature of 
:ecutive instructions and did not tail 
ithin the meaning of subordinate legis- 
tion. 

Even if the Control orders could be 
garded as 

tereby. 

The requisite opinion 
overnment widnn section 3 (1) of he 

ct was not to be found m any 
The Control die 

' p“io» <■» r 

^“llclaics tliat subject to 
institution declaie 

c other oic tliroughout the 

mmerce be free- Under 

lirliament may by Jaw 
•tide 302 -^.jjojis on freedom ot 

Sreoiewe or i„ten»ur-.c Iscn.can 
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one State and another or within anj 
part of the lemtor> of India as may DC 
required in the public interest Article 
303 reads — 


withm section 3 (1) of the Act in th^ 
CkmtTol orders It is implicit m tM 
recital m the Control orders that thjT^ 
were being made under section 3 of thj 
Act that the Central Government had 


' fn Notwithstanding anything m formed the requisite opinion wi^m sul 
. V rt/nei . T). -I. . . . /«\ _f ThlS dl 


Article 302, neither Parliament nor the section (1) of that section This dis- 
Legislature of a State shall have power pojcj of the 6rst four contentions 
to make any law giving or authonsmg 


itegiW of “y »“ LJ^„"!”t.'S^^nrbe'Uned'^ 


State over anolher or mating, or vrorthy that the permit Is to be isined Dy 
Sorre the mSiing of any diten- the Sute Government concert.^ » »y 


authorise the making oi, any msen- ouiic . behalf bv that 

minationbetiieenoneStatcandanother ^cer authonsed in tteta l^ym 
by virtue of any entry relating to trade Govenment SbiJ 

Sid eommeree m an, of the L.tts m *e offieere JD 

the SevenUi Schedule J 

(^2) Nothing m clause (1) shall prevent cfEccrs cannot but be 

Parliament from making any law giving f^jr^ high rank who are expected toj 
or aulhonsuig the giv mg of, any pre- ^jj^harge their duties in a responsible 
ference or making or authorising the reasonable manner In 

making of, any discrunmation if it is j)u,ar)-a Prasad Laxmt Xaram v 
declared by such law that ii is ncces- and 2 o'Aers', m whtch me 

sary to do so for the purpose of dealing Provisions of clause 4 (3) of the Utut 
with a situation ansing from scarcity pr^desh Coal Control Order, ISoJ 
ofgoodsinanypartoftbetemloryof licensing authority 

India’ to grant or refuse 

INow the Control orders were made V®” ®l™?ln'Sl«a"rhumrr^ 

unde- section 3 of the Act The object that a law which u 

essentially was to regulate the export "Jade or busin«» 

[and movement of rice and of nee and matter of regulatm^^ 

paddy products from the Southern States m normally available co There 

iThese Control orders were laid before be held ^*?*!^Wanvt>cHon 

both Houses of Parliament as required tltepower»uldbe«erCis«^ 
by subsection (6) of section 3 of the to whom the State p)al Co ^ 

[Act It has not been shown how this choose to delegate the sarM 

[form of legislation would be mere execu which has been stressed ° provision 

Ittve instruction and would not constitute generally to the absence o 


Haw made by Parliament v ithm the relating to _5®yi*^?^fwiJector 

Imcaninc of section 302 iSo foundation Control Orders if the Distn j 

' ■■ 


s laid ux the pleadmgs cither before 


Ithe High Court or m the vmt petition Supplies refuses to grant 
Ibeforc us as to how the restrictions which clauseSofthe order made 

the delegation could 


[were imposed by the Control orders Were coir* the delegation couiQ 
[not in the public interest It is signih to ^my one which was certamiv ^^^^^ 
[cant that e%en on the point of preference factor m judging the reaso ^ 
ito one State over another or discrimination the impugied provision 

between one State and another State cases before us the permits is to l^y 

[there is complete absence of pleading either by the State Gowrnm 
lin th- writ petition filed before us The responsible officers of Com* 

'High Court adverted to th*" matter but District Collector or the 
Iwe ha\e not been shown that any proper mwsioner of Civil Supplies ^ jli3t 
lor finn foundation was laid m the writ Mrs Pappu quite properly ag 
petition before the High Court on the if the State Government alone . 
[question of preference or discrimination power to issue the permits the ffhe 
Iwithm \rticle 303 (1) No ai^mnent on the ground of unreasonably 
jth'^refore can be entertained on these restrictions would not be a vatia 

Imattcrs I\ e are unable to sec the neces- — ' ■■ — ggj 

jsity of reciting th- requisite trillion i (195t) S CJ 238 S 
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We consider that there is no bat to any of 
the aggrieved parties approaching the State 
Government by means of a representa- 
tion for a final decision even if the matter 
has been dealt with by the District 
Collector or the Deputy Commissioner of 
Civil Supplies in the first instance and the 
permit has been refused or wrongly With- 
held by those officers. In these cir- 
cumstances the absence of a provision 
for appeal or revision can be of no conse- 
quence. At any rate it has been pointed 
out in more than one decision of tins 
Court that when the power has to be 
exercised by one of the highest officers 
the fact that no appeal has been provided 
for IS a matter of no moment ; {See K.L. 
Gupta V. The Bombay Municipal Corporation 
und others^). It may also be remembered 
that emphasis was laid in Pannalal Binjrajv. 
Union of India”, on the power being vested 
not in any minor official but in top- 
ranking authority. It was said tliat 
though the power was discretionary but 
It Was not necessarily discriminatory and 
abuse of power could not be easily assu- 
®ed There was moreover a presump- 
tion that public officials would dis- 
charge their duties honestly and in 
accordance with rules of law. 

8. Lastly an effort was made to agitate 
the point that section 3 (2) (d) of the 
Act suffers from the vice of excessive 
delegation. This question is no longer 
nt large. In The Union of India and others 
i' Mjs. Bhana Mai Galzari Mai and others^, 
die attack on section 3 of the Essential 
Supplies (Temporary Powers) Actj 1946, 
which was similar in terms to section 3 of 
*he Act on the ground of excessive delega- 
hon was repelled. It was held that the 
Central Government had been given 
Sufficient and proper guidance for exer- 
cising Its powers in effectuating the policy 
01 the statute. 

^ In the result the writ petition and the 
appeals fail and they are dismissed with 
oosts. One set of hearing fee. 

^ — petition and appeals 

dismissed. 


f^968)lSCR..274at 237; 70 Bom.LJl 
337 : (1969)1 SCI. 392 
1 ■R- 233 at 257 : 31 I-T 565. 

1 SCR. 627 . (1960) SCJ. 584 
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A) Constitution of India (1950), Article 
32 m—Certficate under— Grant of by 
'ttgle judge of High Court — Propriety. 

V single Judge of the High Court may in 
ppropnate cases certify under Article 
32 fl) that the case involves a_ sub- 
tantial question of law as to the mter- 
, rotation of the Constitution But such 
. certificate is intended to be g'^en m 
■ery exceptional cases where a direct 
ppeal is necessary and in view of the 
JJve importance of the case e^ly 
iecision of the case must m the larger 
n ter Jst of the public or similar reasons be 
cached The present case, challenging 
eacnea. President of India, as to 

m order of the Presibwir^^ 

ippeallaytoa i^ Letters Patent and no 
lourt under the moving the 

eason was suggested for not ® ^ 

iigil Court. 

fudge — Decision oy consultation 

oith Chief Jusiice ^ hearing 


,tion P°'^Yu£e of ffic High Court 

21if January, 1971. 
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and not by the President The Presideat 
acted on the ad\ice of the Chief JusUce 
and did not surrender his judgment to the 
Chief Justice Tlie order of the Piesident 
IS therefore not open to challenge on the 
ground that he did not reach his own 
conclusion [Parar 18 19] 

Because the President was assisted b\ the 
machinery of the Ministry of Horn*" 
Affairs m scrvirg notices and receiving 
communications it cannot be inferred 
that he was guided by that Mmtstrv 

[Para 21 ] 

Any irrcgulantv m the procedure followed 
by the Secretary to the President and the 
Secretary Ministry of Home Affairs, in 
sending th*" pap^s through the Minister 
of Home Affairs and th^ Primr ^flnlste^ 
as if the matter dealt with was executive 
m character, does not affect the validity 
of the order made by the President or 
Vitiate It on the ground that he was guided 
by the Minister for Home Affairs or by 
the Prune Mmistcr [Para 22 1 

The argument that m the instant case 
there was no consultation between the 
Chief Justice of India and the President 
is also without substance Consultation 
contemplated by the Constitution is not a 
dialogue Under Article 217 (3) the 
President is required to consult the Chief 
Justice of India before determining the 
question as to the age of a Judge of the 
High Court The President must before 
deciding the age of a Judge under Article 
217 (3) obtain the advice of the Cluef 
Justice of India For obtaining that 
advice the President undoubtedly must 
make available all the evidence in hi5“ 
possession lo the Clbjr/ JuAfjre The 
Chief Justice has to submit his advice to 
the President on that evidence It is not 
a condition of th* validity of th** decision 
by the President that the President and 
the Chief Justice should meet and dis- 
cuss across a table the Pros and eons of the 
propwsed action, or the value to be 
attached to anv piece of evidence laid 
before the President and made available to 
the Chief Justice The procedure follow-’ 
ed in the present case of sending to the 
Chief Justice the file of papers relating to 
thi“ evidence against the judge concerned 
and in Jus favour and of obtaining fus ad 
vice fully complied with the constitutional 
requirements as to consultation with the 


Chief Justice of India when he rendered 
his advice to the President 

IPara 23] 

There is nothing in clause (3) of Article 
217 which requires that the Judge whose 
age IS m dispute, should be given a per 
sona! h'*anng by the President The 
President may in appropriate cases m th' 
exercise of his discretion give to the Judge 
concerned an oral hearing but he is not 
bound to do so An order made by the 
President which is declared final by clause 
(3) of Article 217 is not invalid merelv 
because no oral hearing v as given by the 
President to the Judge concerned As 
opportunity to make representation to the 
Jui^e after apprising him of thcevidcnce 

which was likely to be used against bin 
and consideration of the representation 
and the evidence comply with the require- 
ments of Article 217 (3) 

[Para 24] 

In a proceeding of a judicial nature the 
basic rules ofnaturaljusticemust be folloii- 
ed But it IS not necessarily an mcidenl 
of the rules of natural justice that persona! 
hearing must be given to a party likely to 
be affected by the order ^cqit in pro- 
ceeding in Courts, amere denial ofoppor- 
tunity of making an oral representation 
will not, without more vitiate the pro- 
ceeding A party likely to be affected bv 
a decision is entitled to know the evidence 
agamst him and to have an opportunity 
of making a representation He how 
ever cannot claim that an order made 
Without affording him an opportunity ol 
a personal hearing is invalid The Pre- 
sident IS performing a judicial function 
when he determines a dispute as to the age 
ofaj'udge, but he is not constituted by ^ 
Constitution a Court yShether m agnen 
case the President should give a personal 
hcanng is for him to decide This ques- 
tion 18 left to the discretion of the Prest 
dent [Para 25 J 

It IS true that a likelihood of prejudice is 
sufficient to vitiate the proceedings But 
in the present case there v\ as no likelihood 
of bias or of prejudice All evidence 
which the President had to consider had 
been placed before the Judge concerned 
[Para 29] 

Though the Court upheld the validity 
of the order of the President under Article 



UNION OF INDIA V. JYOTI PRAKASH MITTER (SMt, C J.). 


50J 




217 (3)j it made tlie following obsenm- 
tions : 


“IVe iccommend that even in the matter 
ofsemng notice and asking for represen- 
tation fiom a Judge of the High Court 
ivhere a question as to his age is raised, 
the Piesident’s Secretariat should ordina- 
rily be the channel, that the President 
should have consultation with the Chief 
Justice of India, and that there must be no 
interposition of any other body or autho- 
rity, in the consultation between the Presi- 
dent and the Chief Justice of India. Again 
IV e are of the view that normally an oppoi- 
tunity for an oral heanng should be given 
to the Judge whose age is in question and 
the question should be decided by the 
President on consideration of such mate- 
rials as may be plaeed by the Judge con- 
cerned and evidence against him after 
the same is disclosed to him. The Presi- 
dent acting under Article 217 ( 3 ) performs 
a judicial function of grave importance 
under the scheme of our constitution. He 
cannot act on the advice of his Ministers. 
Notwithstanding the declared finality of 
the order of the President the Court has 
Jurisdiction m appropriate cases to set 
uside the order, if it appears that it was 
passed on collateral considerations or the 
rules of natural justice were not observed 
Or that the President’s jud.gment was co- 
loured by the advice or representation 
uiade by the executive or it was founded 
On no evidence Appreciation of eviden- 
ce is entirely left to the President and it is 
^ot for the Courts to hold that on the evi- 
drace placed before the President on 
I'hich the conclusion is founded, if they 
upon to decide the case they 
lould have reached some other conclu- 
sion. 


[Para. 30 ] 

^Ppeal from the Judgment and Order 
«ated the yth/Sth August, 1967 of the 

l 7 Qo'^^Jfr Court in Civil Rule No. 
^'98 (W) of 1966. 

Sioartip^ Solicitor-General of India 
aH Ponjiami and S P. Kayar, 
cates. With him), for Appellant. 

espondent m person. 

Judgment of the Court was deliveied 

Prakash Mitter — herein 
lulled the respondent’ — ^was a candi- 


date for the Matriculation ceitificate exa- 
mination of the Bihar University, held in 
April, 1918. In the Bihar Government 
Gazette declaring him successful the age 
of the 1 espondent was shown to be 16 years 
3 months in April, 1918 The respondent 
offered himself as a candidate for admis- 
sion to the Indian Civil Service at an exa- 
mination held in 1923, by the United 
Kingdom Civil Service Commission On 
that oecasion he declared that his date 
of birth was27th,Decemberl901. The res- 
pondent joined the High Court Bar at 
Calcutta in May, 1931 On 11th February 
1949, the respondent wras appointed an 
Additional Judge and on 26tb, December 
1949 he ivtas recommended for appoint- 
ment as a permanent Judge He then 
declaied that he was 45 years of age. 


> In 1956, the Government of India 
lollected information relating to the edu- 
lational and other qualifications of the 
[udges of the High Courts and. their res- 
pective dates of birth The declaration 
nade by the respondent that his date of 
pirth was 27 th, December 1904 was accept- 
;d The Government of India having 
•eceived information that the true date of 
pirth of the respondent was 27 th Decem^r 
1901 commenced an enquiry On 
17 th April, 1959, the Chief Justice 
)f the High Court of Calcutta asked the 
-espondent to make a formal statement re- 
nting to his date of birth On 27th May 

1959 the respondent wrote to the Ghiel 

[Sice of the"^ High Court, Calcutta that 
us ao-e entered m the Matriculation certi- 
Ste tvas incorrect, and that he was 
hown to be three years oldci than he 
ictually was, because a dcckratio 
)f his age would have prevented him trom 
ippearing for t«a^^^^ 
rr-in fffidavrit of^one Panchakari 

vh^was in'igil the Chief Justice of the 
digh Court of Calcutta 

5 A suggesuon made^^hyj^j^^^^^ 

VEinister of ^^^t S 

pondent may agr of India, on the 

L of the Glue J of birth was not 
on of his true ^te ot mrt 


,tion of his true 

niyJrferhMdmMayJSSI,* 



504 


THE SUPREME COTOT JOURNAL 


[1971 


President of India on th'“ recommenda- 
tion of the Minister of Home Affairs 
directed that the age of the respondent be 
determined on the basis of the date of 
birth declared m the Matriculation certi- 
ficate 

4 The respondent then mo\ ed a petition 
in the High Court of Punjab at Delhi for a 
declaration that he was entitled to hold 
•office till 27 th December 1964 and for a 
writ of m'iniimus restraining the Union 
of India from giving eff ct to th'- order of 
the President The petition was dismissed 
The respondent then filed a petition on 
2nd January 1962 in the High Court of 
Calcutta impleading the Chief Justice of 
the High Court of Calcutta as 1 pa-ty 
respondent praying for an order directing 
the Chief Justice to treat him as continu 
ingin office till 27th December 1964, and 
** to assign judicial work ’ to him He 
urged that th<“ decision of the Government 
of India in pursuance of which the Chief 
Justice of the High Court had acted was 
‘illegal arbitrary and unconstitutional” 
and that the Chiei Justice had nojunsdic- 
tion to act upon that decision ITiat 

f etition was dismissed tn hmine But a 
pecial Bench of the High Court m appeal 
filed by the ro-pondent directed that 
Tule ntfi be issued This Court dismissed 
an appeal agamst the order of the High 
Court Hin bU Mr Hmantu Kumar Bose, 
Chd High Court, Calculla and another 

V Jyoh Prakash Mitler'^ A Special Bench 
of fis c judges of the Calcutta High Court 
then heard the petition The petition filed 
by the respondent was ordered to be dis- 
missed and the rule was discharged 
This Court in appeal agamst th^ order 
ofthe High Court Jyoli Prakash Mitkrv 
Honbte Mr Justice Hmansu Kumar hose, 
€hrej Justice, HighCourt, Calcutta and another^, 
ga\e certam directions To appreciate 
the reasons for making tho e directions it 
IS necessary to take into account certain 
developments 

5 4Vhen the appeal was pending in 
this Court, Article 217 of the Constitu- 
tion was amended by the Constitution 
(Tiftcenth Amendment) Act, 1963 and 
clause (3) w as added thereto the following 
-effect with retrospective effect 
If any question arises as to the 
ofaJudgeofaHtgh Court, the question 


shall be decided by the President afte: 
consultation with the Chief Justice 0 ! 
India and the decision of the Presidcni 
shall be final ’ 

Clause (1) of Article 217 was also amended 
by the Constitution (Fifteenth Amend 
ment) Act 1963, with effect from 5th 
October, 1963 and the age ofsimerannua 
tion of Judges of the High Court was 
fixed at sixty-two years 

6 This Court held that clause (3) of 
Article 217 having retrospective operation, 
validity of the order passed by the Prcsi 
dent must be adjudged in the light ol 
clause (3) of Article 217 and since the 
Ministry of Home Affairs had placed the 
file before the President m accordana 
With the rules of business, the proccditre 
could not be assimilated to the require 
ments of Article 21/ (3) The Court 
observed 

“The question concerning the age of 
the ap;^llant (respondent herein) on 
wluch a decision was reached by the 
President on 15th May, 1961, smects 
the appellant in a very serious matmet , 
and so, we think considerations of 
natural justice and fair play require that 
before this question is determined hy 
the President, the appellant should be 
given a chance to adduce his evidence 
Thai is why we think that, on the whole, 
it would not be possible to accept the 
Attorney General s contention that tl« 
order passed by the President on 15ta 
May, 1961, can be treated as a decision 
Within the meaning of Article 217(3) 
We ought to make it clear that in 
dealing with the grievance ofthe ap^f 
lant that his evidence was not before 
the President at the relevant tune, we 
arc not prepared to hold that his failure 
or refusal to produce evidence at that 
stage should ^ judged in the light 01 
the retrospective operation of •Arti^ 
217 (3) , such a consideration would be 
totally inconsistent with the concept ol 
foir-play and natural justice v<hicn 
ought to govern the enquiry contem 
plated by Article 217 (3),” 

and that 


‘ The appellant has contended before 
Us that if we hold that the impugnco 
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decision of the President does not amount 
to a decision under Article 217 ( 3 ), 
he is entitled to have a formal decision 
of the President in terms of the said 
provision. The Attorney-General has 
conceded that this contention of the 
appellant is well founded. He^ there- 
fore, stated to us on behalf of the 
Union of India, that in case our 
decision on the main point is 
rendered against the Union of 
India, the Union of India will place 
the matter before the Piesident -within a 
fortnight after the pronouncement of 
our judgment inviting him to decide 
the question about the appellant’s age 
under Article 217 (3). Both parties 
have agreed before us that in case the 
decision of the President is in favour 
of the appellant, the appellant -will be 
entitled to claim that he has continued 
to be a Judge notwithstanding the 
order passed by the Chief Justice of 
the Calcutta High Court and 'vill 
continue to be a Judge until he attains 
the age of superannuation.” 

7 . Thereafter the President of India 
directed the Secretary, Ministry of Home 
^airs, to call upon the respondent to 
“make such representation as he may 
wish to make in the matter and produce 
such evidence as he may desire to produce 
iu support of his claim that his correct 
age should be determined on the basis 
of his date of birth being taken as 27th 
December, 1904”, and after consulting 
the Chief Justice of India by order dated 
89th September, 1965, determined the 
^te of birth of the respondent as 27th 

December, igoi. 

8. The legality of the procedure follow 
cd by the President in making the order 

by the respondent. It is, 
merefore, necessary to set out in some 
detail the various steps taken before 
passing that order. On 17th November, 
^964 the Secretary of the Ministry _ of 
Home^ Affairs drew up a note tracing 
me history of the litigation upto the 
decision of this Court, and in-vitcd the 
President to deteimine the age of the 
respondent under Article 217 fs)- 'rhe 
note of the Secretary was submitted to the 
.^*dcnt through the Minister of Home 
Anairs and the Prime Minister. On 21st 
November, 1964 the President signed an 
otucr calling upon the respondent to make 
S c J — 64 


such representation as he may wish to 
make in the matter and to produce such 
evidence as he may desire. The respon- 
dent submitted his representation on 
7th December, 1964 ^tid annexed there- 
with photostat copies of two docunwn^ 
an almanac and a horoscope on whmh 
he relied and certain affidavits. By his 
forwarding letter the respondent prayed 
for an oral hearing before the President 
to enable him “ to adduce his evidence 
and to produce in original the documpts 
in the Annexures and to make submissions 
in support of his case.” The respondent 

repea'&his ^ 

letter addressed to the Secretary to the 
President on the same day. On gth 
December, 1964 t^^,„S“reta^ to he 
Ministry of Home Affairs wiote to the 
respondent asking him to send the origina 

documentscopiesqfwhiGhwere im^^g 

,0 repre^X” “C wd“ 

PrShiem. On the same 

copy of the Preside receiving the 

November, 19 4 " letter dated loth 

copies the responde by additional 

December, ^ 9 ®^i”rhe ^ same date theres- 

representation. On the sam 

A&im, documents in original 
stryofHomeAttairs, representation.' 

relied upon by toRa the respondent 

On ^ 4 th ^S 5 ^;£^^reta 5 to the 
addressed a letter t ^ 

President, request that 


esentation togeffiCT wu 

"'ShSS.c ai£. I* '.““l 

Mmistry -ad be placed 

from ‘on ^st December, 

re the president. O 
^ the Secreta^,^^^^ directing 
irs sent a ^ all the evidence 

respondent !^"^onandinforrmng 
he^dcsired to re .witnesses 

that no respondent being free 

he received, ^e rc P Rcfcr- 

ibmit affidavits of ^al hearing it 
to his .roqnest ^ President 

stated m the the evidence 

decide after 0° ^dent whether any 
luced by the r P necessary, and 
onal hearing wou W should 

» should he dcci informed 

icard in person, you 
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in due course” On 31st December, 
1964 the originals of the horoscope and 
the almanac submitted by the respondent 
Avere sent to the Director of the Central 
Forensic Institute, Calcutta by the Minis- 
try of Home Affairs with the request that 
the horoscope and the entry m ink in the 
aaargm of the almanac be examined with 
a view to determine its g<.numenfss with 
particular reference to the ag.. of the 
paper on which the horoscope had been 
prepared , the age of the ink used , 
and the age of the svritmg with a 
similar report as to the genuineness of 
the entry in ink in the almanac On 4th 
January, 1565 the rtspondent submitted 
-four ad^ttonal affidavits mcludinghi^ own 
affidavit affirming that the writing on the 
margin of the almanac agamst the date 12 
Paus, 131 1 B iS , was that of his maternal 
uncle Jadunath Bose, isho had died 
when he the lespondent was a student of 
Oxford By his letter dated 3rd Febiuary, 
1963 addressed to the Secretary, Ministry 
of Home Afburs, the respondent protested 
against the reference of the documents 
to the expert, contending that the docu- 
ments svere obtained from him on the 
TepresentatiOB that th*y “were requited 
to be placed before the Prcsidnet ” 
Ine res^ndent demanded that he be 
aupplied a copy of the o’dcr of the Pre- 
eid^t by which such reference to the expert 
hero made and also copies of the 
correspondence betiv'een the Home 
•Ministry and the forensic expert He 
rfso requested that the onginaU of the 
documents be returned to him so that 
he might have them exammed by an 
independent expert, who would after his 
exa min ation gi\e evidence as to his 
opinion, by affidavit or otherwise In 
r^ly to that letter, the Secretary, htmisty 
of Home Afi'airs, wrote that the procedure 
^ be followed and the opportunities to 
be given to the respondent depended 
ratircly upon the discretion of the Presi- 
dent and the question of returning the 
documents produced by the respondent 
belorc determination of the matter, p nd 
ing^fo'e the President id not arise 
at that stag!- The respondent was also 
intori^d that thi- qu«^tion whether he 
shomd have an opp5rtunit> of filing expert 
evidmce will b* coasidcn-d in due course 
He w^ also informed that the respondent 
^1 be given an opportunity to put 
toi^rd his case about the evidentiary 
value of the documents produced by him 


[1971 

and any decision thereon would be amvxd 
at by the President after affbrdmg him 
reasonable opportimities in that bdialf 

9 There w^s some coTTe«pondence 
between the Dietctor of the Central 
Forensic Institute, Calcutta and the 
Ministry of Horn* Affairs The Com 
mandant of the Institute opmed that it was 
‘ extremely difficult to solve datmg pro- 
blems in a completely satisfactory 
mimner” He initially sought instructions 
whether he was at liberty to deface or 
mutilate the documents, because the “test 
required could not be made without 
extracting parts of thi* docum nts, but 
later wrote that the mutilation of docu 
ments by the chemical test was not desira 
bfc and moreov er that by such application 
It would not be possible to give an absolute 
date to the document Thereafter the 
Director reported on a “ limited examma 
non” that could be earned out that it 
was not possible to give any opinion 
relating to the age of the ink wTiting on 
the almanac’ , but in his view the horos 
cope could not have been written earlier 
than 1909 because the paper on which U 
was written contained bamboo pulpsvfnch 
was not b-ougbt into the use by the 
Titaghur Mills in the manu&cture of 
paper before 1912 The Director said 
nothing about the age of the ink m which 
the horoscope had been written 

10 After consultations betv'ren the 
Ministry of Home Affairs and the Ministry 
of Law, the Home Ministry sent certain 
old writings of the year 1904, 1949, 19 jO 
and 1939 and requested the Director to 
determine the age of the writing of the 
disputed horoscope and margmal note rn 
the almanac by comparison The Director 
on 17th April, 1965 wrote that it “was 
impossible to give any definite opinion 
by such comparisons particularly whffl 
the comparison writing were not made 
with the same ink on similar paper and 
not stored under the same conditions m 
the documents imder examination”, and 
that It ‘ will not be poisible for a docu 
m^t expert, however reputed he might 
be anywhere in the world to give any 
d’fimte opinion on the probable date of 
the ho^ cope and thi- ink writing m the 
ma’gin of the almanac 

11 After receiving the second report 
from tlip Director, the Ministry of 1^''^ 
raised the question about the opportunity 
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to be given to the respondent before the 
President in the enquiry for determining 
the age of the respondent under Article 
217 (3)* It was then decided to refer the 
question to the Gliief Justice of India for 
his advice. On 24th July, 1965 the 
Chief Justice of India advised the President 
about the procedure to be adopted in the 
detemunation of the age of the respondent. 
Thereafter pursuant to a suggestion made 
by the Law Minister the Ministry of 
Home Affau smote to the respondent on 
31st July, 1965 requiring him to 
state the date or year of the horoscope. 
The respondent by his letter dated 4th 
August, 1965, stated that it tvas not passi- 
ble for him to give definitely the date or 
year of the horoscope but he asserted 
that it was at least in existence in tlie 
year igai when it was consulted on the 
occasion of his marriage. On 23rd 
February, 1965 the respondent addressed 
a telegram to the President requesting 
Aat an early decision of the question of 
his age may be reached. On 15th March, 
^^5 te addressed another telegram to 
the President requesting leave to produce 
other documentary evidence which he 
claimed may be available in East Pakistan, 
but sometime thereafter he informed the 
Secretary, Ministry of Home Affairs, that 
owing to lack of co-operation on the 
part of the people in East Pakistan it was 
not possible to get the evidence which 
^as mentioned in his letter to the Presi- 
dent and that he must content himself 
With the evidence he had already pro- 
.nnd which in his view was “ over- 
whelming ”, He further stated ; 

You can, therefore, take it that I 
have no further evidence to produce 
on the subject of my age, unless I am 
. i^on to call an expert or experts as 
wdicated by me in my letter to you, 
dated 3rd February, 1965”. 

^ i3fh August, 1965, copies of the 
^orts of the Director of the Forensic 
ciei^ Laboratory were forwarded by 
® Unnie Secretary to the respondent 
^ ^ forwarding letter by which 
spondent was informed that if he_ had 
y comments to make on the opinion 
by the Director they may be 
j pnhed and that if the respondent 
be rnay also adduce evidence 
bi the form of expert opinion 
Pported by proper affidavit, and_ that 
comments, evidence and affidavits, if 


any, may be sent within one month of the 
letter. On receipt of the letter of the 
Home Secretaiy the respondent sent a 
telegram addressed to the Home Secretary 
on 1st September, 1965, praying that the 
President may call for all papers and docu- 
ments, if not already sent for and grant 
him an audience, “ if at all necessary”. 
The respondent also wrote a letter on that 
day submitting that the evidence tendered 
by him was “ conclusive” and there was 
no qu-stion of adducing any further evi- 
dence or any evidence in rebuttal. He 
also submitted that the entry in the Bihar 
and Orissa, Gazette _ (declaring him 
successful at the matriculation examnm- 
tion) ivas erroneous and concluded the 
letter that all relevant documents be 
placed before the President, and that the 
President “ may be graciously pleased to 
grant ‘ him’ an audience for the purpose 
of deciding the question of his age . 

12 The file of the respondent’s case 
was then submitted to the Pfsidmt. On 
16th September, 1965 * 

referred the matter to the Ch'^.^ 
of India asking bim lor his advice. On 
28th September, 1965 the 
recommended that the age of the repoj- 
dMt be decided on A' ‘‘J.,,*; 

rfxinondent was bom on 27th Decemoer, 
fqoi The Cliief Justice set out m 
detail all the evidence mcluding ffie 
be nf Dr Ivengar, Director of the 

S„lJSron&« 

the question ivhich the Presi 

for tPe Indian Cml 

tion, IS ^ ’ n whether it is 

naturally turn up ^ 
shoivn that ^ ^ ,5,0,, 4 ng that 

margrn of the am December, 

Mr. Mitterimsbo^on ^ 

1904, ^"^%f”‘an?gcdbyhim. 'nie 

and IS correct as g Mittcr relics 

horoscope on wbi^^j^^ b,rth; 

lefers to the date t ^ 

but that ” e if is obviously 

& r” irlnSb ^SndSn 
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10 the almanac I have carefully con- 
sidered the reports made by Dr lytn^t 

the comments on them made by 
hir Mitter, the affidavits on svhich 
Mr hfitter relies, and the almanac and 
the horoscope on svhich he bases bu, 
case I base also taken into account 
all the other relevant facts relating to 
the past history of his dispute, the con 
duct of Mr Mitter, the grounds on 
which he challenged the earlier Orders 
passed m this matter, and I have come 
to the conclusion that it is not shosvn 
satisfactorily that the entry m ink on the 
margm of the almanac was made con- 
temporaneously and is correct as alleged 
by Mr Mitter I am therefore, unable 
to accept his case that the date of his 
birth which svas shown at the time when 
he appeared for the Matriculation 
Examination as well as for the 1 C S 
Exanunation 'wias exaggerated' 

I would, therefore, advise th** Piesident 
to hold that Mr hiilter has faded to 
show that be svasborn on 27th D».cem 
ber, 1904 and not on 27th December, 
1901 , and that the question about his 
age should be decided on (he basis that 
he was bom on 27tb December, 1901’ 
The file containing the advice was then 
returned to the President It appears 
however that after the file was received 
10 the President’s Secretariat it was sent 
to the Secretary, Ministry of Home Affairs 
for puttmg It up before the Home 
Mmisfer b fore submittuig it to th- Prcsi- 
dent 'The Home Secretary on 29th 
S<*ptanber, 1965 put up the matter before 
the Home hfinistcr with the following 
endorsement 

“ A summary of the case will be found 
at slip The Chief Justice of India 
has offered his advice in his minute 
after going into the lelevant matcriaJ 
H M ^ome Minister) may rccom 
mend to the President that the age of 
Sri J P Mitter may be determined in 
accordance with the advice of the 
Chief Justice of India ” 

The Home Minister and the Prune 
hfinister counter signed that endorsement 
The file was then placed before the pi^- 
dent on the same day, 1 e , 29th Septem- 
ber, 1965 The President recorded his 
decision that he accepted “the advice 
tendered by the Chief Justice of India 
yd ‘ decided’ that the age of Sii Jyoti 
»T^hash Mitter should be detcrtuncd on 


the basis that he was bom on the twenty 
seventh December, nmeteen hundred and 
one” 

13 The Secretary, Ministry of Home 
Affairs, communicated the decision of 
the President to the respondent On 
15th October, 1965 the respondent 
addressed a letter to the President prayi^ 
that the decision which had been made 
without affording him an audi^w 
should be reopened and that he should he 
granted an audience in the presence 01 
the Chief Justice of India and a repe 
sentative of the Home Ministiy Jne 
Home Secretary informed the lespondcnt 
that the President’s decision was final and 
could not be reopened He also 

out that though the respondent was offerm 
the i^portunitv of commenting on the 
opinion of the Government expert, he“ 
the respondent — had by his letter of ist 
September, 1965 declin'd that offer 

14 On 3td August, 1966, ft' lusponto 
moved the petition out of which tnis 
appeal arises claiming a writ m the natuie 
of iMTtdamnf commanduig the Uoi^ w 
India (0 to act and proceed m accordant 
with law, (11) to reicmd, recall and wnn 
draw the purported d-cision of tM 
Presidentconveyed to him by tbeSecrewy 
to tbe Government of India iJ^bisIette 
dated )3th October 1965, and 0 «M 
forbear uom giving effect or further « e 
to the purported decision of the 
dent 

15 The petition was heard by D D 

Basu J After an elaborate discussion 01 
the Instory of the dispute and decision* o 
the Courts in India and abroad, im 
diverse beads, the learned Judge con 
eluded . 

that “ the impugned ord« of 

the President, the purport of wh^ 
was communicated to the 
(respondent) by the letter of the H 
Serretary, dated 13th October, 

IS not a ‘decision of the President 
term of Article ai? ( 3 )> because— 

(A) \Vhcthei the function is 
judicial or admuiistrativ’C he actc 
recommended by the Home RIuus^ 
and the Prime Minuter, who »« 
extraneous to the function unon 

Article 217 (3). . 

(B) The function being quasi J«dici^ 
(i) the President was not given s^ 
eient tune and opportimify to cxero» 
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hb independent judgment on the ques- 
tion before him; 

(ii) the petitioner ivas not given a 
personal hearing before the President, 
as called for by the circumstances of the 
case. 


(C) The jurisdiction of this Court to 
interfere on the above grounds is not 
baned by the finality clause imder 
Article 217 (3)”. 

Ifc directed the Union of India not to 
give effect to the order of the President 
as communicated by the letter of the 
Home Secretary' dated 13th October, 
1965. The learned Judge observed that 
the Union of India, may, if so advised, 
plare the matter before the President 
again, wthin two months from the date 
of the judgment, inviting him to decide the 
2ge of the respondent in accordance 
wth Article 217 (3). 

16 - On behalf of the Union of India a 
pia.yer for a certificate imder Article 132 
Constitution was made. 
Observing that the case involved a 
substantial question of law as to the inter- 
pretation of Article q 1 7 (3) of the Consti- 
tution, D. D, Basu, J. granted the certi- 
pte prayed for under Article 132 (i) 
fii j ^ Constitution. This appeal is 
M pursuant to that certificate. 


Under Article 132 (1) of the Gonsti- 
^on an appeal lies to the Supreme 
from any judgment, decree or 
pal order of a High Court, whether 
If th criminal or other proceedings, 
in 7 ™Sh Court certifies that the case 
a substantial question of law as 
me interpretation of the Constitution. 
^ smgle Judge of the High Court may in 
cases certify that the case, 
to ^ substantial question of law as 
Bui ^^^^’pmtation of the Constitution, 
gfr ^ certificate is intended to be 
dir^^ ^ exceptional cases where a 
c appeal is necessary and in vieiv of 
g, 1 Bmve importance of the case an 
u.J decision of the case must in the 
rp,, mterest of the public or similar 
m‘~?'!\'>ereached. This case was not one 
asVnric ^ certificate should have been 
of til” 1 granted . Against the decision 
an appeal lay to a 
jj^'Tsion Bench of the High Court under 
■Otters Patent and no reason was 


suggested for not moving the High Court? 
The order of the President was made in 
1961. The respondent could not on the 
date of the order be reinstated because 
he was even on his case more than 62 
years of age. Since, however, a certi- 
ficate was asked for on behalf of the Union 
of India and has been given, we have not 
thought it necessary to vacate the certi- 
ficate and to ask the Union to have resort 
to the normal remedy of an appeal to 
the High Court. 


18 . Article 217 (3) incorporated by the 
Fifteenth Amendment Act in the Consti- 
tution vras given retrospective effect from 
26th January, 1950. On that account all 
questions arising as to the age of a Judge 
of the High Court had to be decided by 
the President after consultation with the 
Chief Justice of India. A dispute rela- 
ting to the age of the respondent who was 
a Judge of a High Court in India was 
raised and the President of todia after 
consultation with the CHiief Justice of^dia 
decided that question. Normally judicial 
power must be exeicised 
in whom that poiver is vested. But imdj 

Article 217 Cs) iS S' 

tion as to the age of a Judge of the rboh 

Ciourt has to be e.xercised 

tion with the Chief Justice of India. 

19 There is no substance in the cnntra- 

tion of the respondent, who 

case pemonaUy that decision was m 

truth rendered by the « S The 

India and not by the that he 

resident ft <lc 

that the ag respondent 

mined on the ba jj^cember, 1901. 

ivas bom on th / advice of the 

The President f his 

Chief Tustice. The order 

judgment to the J challenge 

o^v^ condition. 

T that in rendering 

20. H is-as, then consultation 

his decision *ere Clucf 

betiveen the jj g Constitution; 

Justice as required ^i c 

Jhat.the Pre^d^t ,,y 

Minister of Home President did 

Prime Minister, tna cv’idcncc m 
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President to grant to the respondent an 
oral hearing and since he did not do so 
the order %S 4 S liable to be declared invalid, 
that in any case the respondent had 
requested on several occasions that an 
opportunity be given to him of an oral 
hearing before deciding the case and that 
the case vv’as otherwise one in which 
an oral hearing should have been given, 
that the executive was closely associated 
with the President m making the order, 
since the notice to the respondent v>ras 
issued through the Ministry of Home 
Affairs and the papers were sent by the 
Chief Justice of India to the President 
but were diverted by the Secretary to 
the President to the Ministry of Home 
Affairs and after they ivere received VMth 
the advice of the Chief Justice of India 
they were considered by the Minister of 
Home Affairs and the Prime Minister and 
It was only after they assented to the 
advice of the Chief Justice of India that 
the papers were submitted to the Presi- 
dent and that the part plajed ‘ by the 
Chief Justice of India was contrary to 
all principles of natural justice ” 


21 We do not propose to deal with those 
contentions in the sequence in which 
they were urg^d before us for many of 
those contentions overlap It is true 
that the notice requiring the respondent 
to show cause was issued pursuant to the 
papers being submitted to the President 
and the notice was in fact sent by the 
Secretary to the Ministry of Horn- Affairs 
But we do not think that because the 
Presidrat was assisted by the machinery 
of the Ministry of Home Affairs m serving 
notices, and receiving communications 
addressed by him it can be inferred that 
he was guided by that Ministry 
Apparently no rules have been framed 
r^irdmg the enquiry to be made by 
J \ of India under Article aiy 

v3) w'us the first case which arose 

in which the question of age of a Judge 
decide 

Ihe President has no secrcUnal facilities 
lor serving notices and for taking other 
stepj in regard to enquiries to be made 
under Article 217 ( 3 ) 

Chief Justice of India sent 
K advice to the 

President, the papers were not icunedi-r 

St'S bM were 

stnt to the Miniitry of Home AHiirj 


The Secretary recorded a note request 
mg the Minister of Home Affairs to 
recommend to the President that the a^ 
of the respondent may be determined ui 
accordance with the advice of the Chief 
Justice of India The Minister for Home 
Affairs and then the Prime Munster placed 
their initials below the note There is 
nothing in the order that the Minister for 
Home Affairs acted upon the request 
made by the Secretary, he merely counter 
signed the papers and sent them to the 
Pnme Minister who also counter signed 
the note The argument that the Home 
Minister and the Pnme Minister signified 
their assent and thereafter the President 
acted as if he was exercising the executive 
authority on the advice of his Ministers 
has no force There is no reason to think 
that the Minister for Home Affairs or the 
Pnme Minister acted m pursuance of the 
request made by the Secretary There is 
again nothing m the order of the President 
which may suggest that he was swa>ed by 
anything which the Secretary to the 
Ministry of Home Affairs had noted or 
by the signatures of the Minister for 
Home Affairs or the Pnme Munster 
The terms of the order of the President 
are clear they show that the Presided 
was acting on the advice of the Chief 
Justice of India and that he decided the 
age of the respondent on that basis 
Any irregularity m the procedure follovicd 
by the Secretary to the President and the 
Secretary, Ministry of Home Affairs, 
in sending the papers through the Muiistci 
of Home Affairs and the Prime Minister 
as if the matter dealt with was executive 
in character, does not, in our judgment, 
aHect the validity of the order made by 
the President or vitiate it on the ground 
that he was guided by the Minister for 
Home Affairs or by the Pnme Munster 

23 The argument that there was iW 
consultation between the Chief Justice! 
of India and the President is also withimtj 
substance Consultation contemplated TO 
the Constitution is not a dialogue Vndm 
Article 217 ( 3 ) the President isrcqui«“j 
to consult the Chief Justice of India) 
before determining the question as tot 
the age of a Judge of the High Court | 
Tbc President must before deciding yiej 
age of a Judge under Article 217 
obtain the advice of the Chief 
of India For obtaining that advice tnq 
President undoubtedly must make availq 



ni 


UNION OF INDiA V. JYOTi PRAEASH MITTER (Shah, C.J.). 


511 


able all the evidence in his possession to 
the Chief Justice of India. TIte Chief 
Justice has to submit his advice to the 
President on that evidence. It is not a 
condition of the validity of the decision 
by the President that the President and 
the Chief Justice should meet and discuss 
across a table the pros and cons of the 
proposed action, or the value to be 
attached to any piece of evidence laid 
before the President and made available 
to the Chief Justice. Tltc proccduie 
followed in the present case of sending 
to the Chief Justice of India the file of 
papers relating to the evidence against 
the respondent and in his favour, and of 
obtaining his advice fully complied with 
the constitutional requirements as to 
consultation with the Chief Justice of India 
when he rendered his advice to the 
President. 


24 , The President had given ample 
opportunities at diverse stages to the 
respondent to make his representation. 
All evidence placed before the President 
when he considered the question as to 
the age' of the respondent was disclosed 
to him and he — respondent — ^^vas given 
an opportunity to make his representa- 
tion thereon. There is nothing in clause 
t 3 ) °f Article 217 which requires that the 
y^dge whose age is in dispute, should 
given a personal hearing by the Presi- 
uent. The President may in appro- 
priate cases in the exercise of his dis- 
give to the Judge concerned an 
oral hearing but he is not bound to do so. 
An Order made by the President which is 
j eclared final by clause (3) of Article 2 1 7 
11^ not invalid merely because no oral 
1 caring was given by the President to 
ne Judge concerned. An opportunity 
to make representation to the Judge, 
i or apprising him of the evidence which 
nly to be used against him and 
oration of the representation and 
r'^5''*.‘ionce comply with the requirement 
. j^jole 217 (3). The respondent it is 
, Jn make requests that the President 
n give him an oral hearing. The 
P°*^“Ont claims that his request was 
nnd he remained under an 
_ , that he would be given an 

out ®nd the order made with- 

Q , noting him an opportunity of an 
ml '■'^P^oscn.tation was contrary to the 
spnft*- justice. By his repre- 

tion dated 7th December, 1964, 


the respondent had requested that he be 
given an oral hearing before the President 
and an opportunity to adduce his evi- 
dence and to produce in original the 
documents, viz. an almanac and a horos- 
cope, and to make submission in support 
of his case. He repeated that request in 
the letter addressed to the Secretary to 
the President also on the same day. In 
reply thereto by letter dated 21st Decem- 
ber, 1964. the Secretary to the Ministry 
of Home Affairs informed the respondent 
that no oral evidence of witnesses would 
be received but the respondent was free 
to snbmit the affidavits of witnesses as 
he relied upon. Regarding his request 
for the personal hearing the respondent 
was informed that the President will 
decide after considering the evidence 
whether any personal hearing was neces- 
sary He was also informed that should 
the President decide that the respondent 
should be heard in person, he will be 
informed in due course. Again in reply 
to the letter written by the respondent on 
4th January, 1965, the Secretary to the 
Ministry of Home Affairs informed the 
respondent that the Procedure to be 
followed and the opportunities « he given 
to the respondent were entirely to aepend 
upon the direction of the President and 
the respondent will be given an oppoftu- 
nitv to put fonvard his case about the 

Ministry Home ^airs, * evidence to 
stated that he had 1^0 furtner ev 

produce on ^he su J produced, 

the evidence he ist ^September, 

TsponJent requesfed ,the 

1965, the resp - and 

-President to send JorJbe^^p^P^^^^ 

documents, if no «jf at all 

to g-ant, him an^ addressed 

necessary. B Ministry of Home 

to the Secretary stated that all 

Aff..rs on 'Ko f before fc 

?r:Jer.nr|./«^s,Tr.;,c 

;;:;?^oFdfc»,«c,,ionofh,e 

. -i or V M docs not guarantee 
25 . Article 217 131 . jn a pro- 
a right of personal hearing. 
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ceeding of a judicial nature, the b^c 

rulesofnaturaljusticemust ^ follotved 

The respondent ^vas on that account 
entitled to make a representation But 
It is not necessarily an incident of tne 
rules of natural justice that pe«o“al 
hearing must be guen to a party likely 
to be affected by the order Except in 
proceeding, m Courts, a mere denial ot 
opportunity of making an oral represen 
tation will not, without more, vitiate the 
proceeding A party likely to U affect^ 
by a decision is entitled to know the 
evidence against him, and to have an 
opportunity of making a representation 
He however cannot claim that an order 
made without affording him an opportu- 
nity of a personal hearing is invalid 
The President is performing a judicial 
function when he dctennincs a dispute 
as to the age of a Judge but he is not 
constituted by the Constitution a Court 
[Whether in a given case the President 
should give a personal hearing is for him 
[to decide The question is left to the 
discretion of the President to decide 
Iwhelher an oral hearing should be given 
Ito the Judge concerned The record 
amply supports the view that the Presi* 
sident did not deem it necessary to give 
an oral hearing There were no compli- 
cated questions to be decided by the 
President On the one hand there was 
the evidence of the matriculation certifi- 
cate and the rcp-cscntation made by the 
respondent before the Board of Commis- 
sioners m the United Kingdom when 
the respondent submitted himself for 
being admitted to the Indian Civil Service 
Examination On the other hand there 
was the evidence of the assertion made by 
the Tespondeat that he was bom on 
a7th December, 1904 which was sought 
to be supported by the almanac with an 
entry m the margin, a horoscope, an 
affidavit of Panchkan Bancijec, Secretary 
to the then Chief Justice Sir Arthur 
Trevor Harries in which it was stated 
that the question about the age of the 
respondent was dwcussed with the Chief 
Justice The truth of the statements 
made by the respondent had to be judged 
m thi“ light of his conduct that Iw gave 
no evidence of the date of his birth when 
he was appointed poimancnt Judge of 
the High Qjurt nor when m i960 oppor- 
tunity was given to him to furnish matenal 
m support of hu contention regarding his 
age If upon this evidence the President 


was of the view that the disputed question 
may be decided without giving an oppor 
tunity of personal hearing, this Court 
cannot set aside the order on the ground 
that the order was made without following 
the rules, of natural justice 


26 It was urgvd that the President left 
India in the afternoon of 29th September, 
lofi'.onalourorEastEuropean countries 
and that he had not sufficient tuM to 
consider the advice tendered by the 
Tusticeof India and of going through all 
ihc evidence which was placed before him 
and of giving any judicial consideration to 
the matter before him Having regard 
to the “strict time table which 
required to be observed, it was urged that 
the President treated the matter as fo^k 
and guided by the advice oj 
MmiMcr and thn Pnmn ^ 

mcchamtally accepted the 
CJucf Jnst.cc of India and sunendorf j^ 
own judgment to the judgment of the 
Ctact JuSico of India 
of the case there 15 no reliable 
No »uch ground was raised m the 
Court In this Court m 'J' 4 
reply filed by the 

Feb^ry, 1067, in answer toiheadditi^ 

affidavi 7 of the Union 

dent stated two nevv grounib (0 

the Chief Justice of Indm had 

advised the Ministry of Home 

to the conduct of the enquiry or wf^ 

under Article 217 (S) of 

and he was on that account dmmttl^ 

to tender advice to, or ^ b® co 
by, the Prcsid^t «nder Article 2«7J3)^ 
and that the “part played W 
Justice of India relative to the ref 
was against all bii 

justice and fair play and « j^idcnt 
oym purported advice to th ^ 

as well as the purported 
President rendering the .‘the 

Sion a nullity”, ^d (2) 

President of India left New D g -a 

after noon on agth ^^Ptember, 9 5^^ 
a tour of East Euro^an coi^n« 
Ethiopia and that , preference 

departure a relative to the jigaaturc 
was placed before hun ® “ as to 

in token of his purported rccom" 

*the respondents age ^"^prandtb- 
m^adation of the Prime M' of 

Horn- Mmister to determine the 
the respondent m arcordan » 

advice of the Chief Justice of m 
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He annexed thereto a copy of the daily 
edition of the Statesman dated 30th 
September, 1965, evidencing the depar- 
ture of the President as aforesaid and his 
purported decision as to the question of 
the age of the respondent before his 
departure for Europe. But no attempt 
was made to have the matter investi- 
gated in the High Court as to when the 
papers were submitted to the President 
and^ what consideration he gave to the 
advice, whether he made only a mechani- 
cal approach believing that he was 
^und to accept the advice of his Ministers. 
These are matters which cannot be can- 
vassed for the first time in "this Court. 

the Chief Justice of 
India had improperly adviced the 
Minister of Home Affairs as to the con- 
duct of enquiry and the leference, and 
-on that account he had disentitled himself 
to tender any advice to the President also 
aio allegation was made in the petition 
^d no argument was raised in the High 
'Court. There is no evidence that beside 
•tendering advice to the President in 
anattcrs of procedure and the final deci- 
•sion, the Chief Justice of India had given 
•arty advice to the Ministry of Home 
Affairs privately or othenvise. The argu- 
ment that the Chief Justice of India in 
tendering the advice was rinfliienced by 
•extraneous considerations is not founded 
^on any mateiials placed before this 
Court and must be rejected. '■ 


charge, amounted to a failure to afford 
the appellant Kanda "a reasonable 
opportunity of being heard”, in ansiver to 
the charge within the meaning of Article 
135 (2) of the Constitution of Malaya and 
to a. denial of natural justice Lord 
Denning who delivered the judgment of 
the Judicial Committee considered the 
question whether the hearing by the 
adjudicating officer was vitiated because 
that officer was furnished with the repoi t 
without Inspector Kanda being given any 
opportunity of collecting or contradicting 
It. Before the High Court of Malaya 
the question posed was whether there was 
a real likelihood of bias, that is “an 
operative prejudice, whether conscious 
or unconscious” on the part of the adjudi- 
cating officer. The Court of Appeal 
held that there was no likelihood of bias. 
In the opinion of Lord Denning however 
the proper approach to the case ivas 
different. “The rule against bias is one 
thing. The right to be heard is another 
point. Those tivo rules ate the •essential 
characteristics of what is' often called 
natural justice. They are the twin pillars 
supporting it * # * * But they 

are separate, concepts and are governed 
by separate consideiations In the 
present case Inspector Kanda complained 
of a breach of the second. He said that 
his constitutional right had been infringed. 
He had been dismissed without being 
given a reasonable opportunity of being 
heard'. • 


28 . Tlie respondent invited our atten- 
tion to a judgment of the Judicial Com- 
mittee in JS. Surinder Singh Kanda v. 

ovemment of the Federation oj Malaya^. 
Ty Commissioner of Police, 

lalaya -passed an order dismissing one 
^anda, an Inspector of Police, on the 
d that at - an inquiry before an 
^ judicating officer Kanda was found 
guilty of failing to disclose evidence 
nt a criminal' trial. Kanda contended 
after the coming into force of the 
institution of Malaya 'that power was 
niy in the .Police Service Commission, 
o which the Commissioner was a subor- 
mate authority and that failure to 
^ copy of the report, of the 
h: M ^fioiry whicli contained, matters 
gniy prejudicial to him and which Had 
^cn sent to and read by the adjudicating 
before he sat to inquire' into the 

L L.R.(i 9 g 2 ) A.C.- 322 . - ~ -'KI 


28 -A. If the n^it to be heard is to be a 
real fight -which is worth anything, it 
must carity with it a right in tlie accused 
man to know the case ivhicli is made 
against him He must know' what evi- 
dence has been given and i\hat statements 
have been made affecting him and then 
he must be:given a fair opportunity to 
correct or contradict tlicm. - 

It follows, of course; that the Judge or 
whoever has to adjudicate must not 
hear evidence or. receive •fcprcscntations 

from one side behind the back of the 
other The Court will not inquire whe- 
ther the evidence or representations did 
work to his .prejudice. Sufficient that 
they might do so. The Court will not 
eo "into the likelihood of prejudice. 

risk of it is enough. No one AVho has 
lost -a case Mil believe ha has been 
fairly treated if the other side lias had 
access to the Judge without his knowng. 


scj—dS 
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respondent conten^d that a like i institutions are to take root in our countr>, 

, of prejudice IS sufficient to vitiate the suspicion or appearance 

.proceedings . nf ofmtsuseofthat power should be a\oided 

eTi5!£’£“rS* 


the President had to considei had been 
placed before him at diverse stages 
When the notice to show cause was issued, 
the President had prtma faeie material 
before him Thereafter certain other 
evidence was collected and that was also 
placed before the President It is not 
sugg>.sted that any evidence against the 
respondent was not disclosed to him 


IS likely w uc —r ^ 

recommend that even in the matter of 
serving notice and asking for representa- 
tion from Judge oftheHighCourtwhCTt 
a question as to his age is raised, tto 
Pr«ident’s Secretariat should ordmanlj 
be the channel, that the J^^^Jent should 
have consultation with the Ouef Justice 
of India as required by the Constitution 
and that there must be no interposition of] 
- - • — •- the con- 


The p-incipal argum*nt raised by the 

respondent was that the President himself _ — 

did not determine the question relati^ Aeam we are 

to the age of the respondent b<^:ause he Chief Justice of Ind -^^ftnoortunit}' 
surreud^d his judgment to the Chief f view ‘hat no^% an^pi«n^^^^ 
Justice of India or that he was persuaded for an oral Scaring sho 
to reach his conclusion only became the judge who« a^ k decided by th‘ 
the Home Minister and the Prime t^ question should T» dc«dM^ 
Minuter had countersigned the noution President on 

b, of .he • g 

deuce aflei the same is il'*;'"'? (j 
President acting under Article 21^5 
performs a jutli'’*' f’'”'/’™, '.fill 
Importance under the scheme 


of Horn* Affairs We do not 
that the President had heard any evidence 
or received any rep'esentation from one 
side behind the back of the other If 
he had done so the question whether any 
rep dentation was made which worked 
to the prejudice of the respondent would 
arise The Court will not then consider 
the question whether the representation 
had in fact worked to his prejudice 
A reasonable possibility may be sufficient 
In the present case no evidence was placed 
before the President or considered by him 
which was not disclosed to the respondent 
The principle in B 5 anndrr Sin^k Kanda s 
case^ has therefore no application 
30 It IS necessary to observe that the 
President in whose name all executive 
functions of the Union are performed is 
by Article 217 (3) invested with judicial 
power of great significance which has 
bearing on the independence of thejudges 
ofthe hi^erCourts The President is by 
Article 74 of the Gomtitution the constw 
tutional head who acts on the advice of 
the Council of Ministers in the exercise of 
his functions Havmg regard to the very 
grave consequences resulting from even 


Constitution He cannot 
advice of his Ministers Notwithstw 

the declared finality ofthe ^ 

President the Court ha! J>y“dictiM d 
appropriate cases to set aside 
If It appears that it was f 3 

tcral considerations or the reles ^ 

justice were not observed, or jl 

Resident’s judgment was 
the advice or representation jLccI 

executive or it was founded on n ^ a 

But this Court will not sit m api^ 
the judgment of the ’t,, whiii 

the Courts detcnnmc the wc S 
should be attached to left 

Appreciation of evidence is . coujta 

to Ac President and it is not J" 
to hold that on the evidence p , 0j 
the President on which tej 

founded, if they were 
decide the case they would nave 
some other conclusion 


fu — -----I—- — 1. *Y“* The appeal is of 

the initiation of an enquiry relating to „gard how^^to the circumst^^ 
Ac age of a Judge, our Constitution, tte case we Arect that there will 
makers have Aought it necessary to order as to costs 

1 LJL (1952) AjC. 322. L 1 - V K ’ 
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THE SUPREME COURT OF IKDIA. The Order of the Court was made by 


(Original Jurisdiction.) 

Present Hidayatullah, C.J., J. M. 
SheJat, G. K. Mitter, C. A. Vaidtalingam 
and A. N. Ray, JJ. 

Madhn Ijimaye and another Petitiouers* 

V. 

Ved Mnrti and others... Respondents. 

Criminal Procedure Code (V of 1898), 
sections 107, 112, 113 and 117 — ■Interpre- 
tation-Petitioners brought to the Court 
under arrest and read over an order under 
section 112 — Without inquiring into the 
truth of ' the information. Magistrate 
U could ask the petitioners to give an 
interim bond for good conduct. 

The petitioners were arrested and brought 
before the Magistrate. They were read over 
an order under section 112 of the Criminal 
Procedure Code . Having the petitioners 
before him and having read to them the 
order under_ section 112, it was the duty 
of the Magistrate either to release them 
unconditionally or to ask them to give 
an interim bond for good conduct but 
only after he has started inquiring into 
the truth of the information. The Magis- 
trate could only ask for an interim bond 
if he could not complete the enquiry and 
during the completion of the enquiry’ 
postulates a commencement of the en- 
qui^, which means commencing of a 
according to the summons pro- 
cedure. It was not given to him to 
^stpone the case and yet ask the peti- 
tioners to furnish a bond for good con- 
duct. Hothing of this kind was done, 
therefore the proceedings for asking 
tor an interim bond was completely 
’ ®Sal. [Paras, n and Id 

Petition under Article 32 of the Consti- 
ftition of India. 

Madhu Limaye (in person) . 

f ^y^ldra Chaiidhiiry and Pratap Singh, 
lor Petitioner No. 2 . 

P ^'ughvi, Senior Advocate ((2. P. 

* W.P. No 307 of 1970. OZnd September/ 
2Sth October, 1970. 


Hidayatullah, C. /.-—Having heard the 
arguments in the case of Mr Madhu 
Limaye we are of opinion that his custody 
from 9th August, 1970, was illegal and 
he was therefore entitled to be released. 
As he IS no longer m custody, no order 
for his release is necessary. As regards 
his arrest under section 151 of the Code 
of Criminal Procedure, we shall express 
our opinion in our judgment to be 
delivered after the decision of the consti- 
tutional questions raised by him. Our 
reasons for this order will also appear 
then 

The same order is made in the case of 
Mr. Ram Adhar Gin who in co-petitioner 
with Mr. Madhu Limaye in this petition. 

2. Order.— This is a combined petition by 
Madhu Limaye, M P, a leader of the 
Samyukta Socialist Party oflndia and Ram 
Adhar Gin, Secretary of the same party 
in the District of Varanasi. This petition 
was heard along with Writ Petition No. 
77 of 1970, filed earlier by Madhu Limaye, 
because both these petitions challenge 
the constitutionality of section 144 and 
Chanter VIII of the Code of Criminal 
Procedure. By an Order* passed unani- 
mouslv by a Special Bench of 7 Judges 
fof which we were also members) on that 
part of the arguments, the petitioners 
stand concluded on the institutional 
points raised by them. The Special Bench 
holds that section 1^ and the provision 
Chapter VIII of the Code of Crumnal 
Procedure, when propery “nstroed 
are constitutional ^nd valid. Ap^ymg 
the construction which is elaborately 
indicated in that Order we proceed to 
examine this petition. 

-j Thp rase of the petitioner is that on 

3rd August, .1970, one onhem (Mr^dhu 

Ran. Adhar G,r, and 

X went there "e 

^rSri were arrested by the 

?rceaTaV"»r."'’“h^‘^c"y' 

S^.n|.oU.^Fh-ne,e.h^.aere™^ 

'SkirtS Varanari Police Station 
J/l'Zrds to the Cly Magstrale a 

rKrpone41n(l«')2S“‘'”' 
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Court On the way the Police OlScers 
showed them the report made by the 
Police to the Magistrate for taking action 
under sections 107/117 and 151 of the 
Criminal Procedure Code When they 
appeared before the Magistrate be read 
out a notice under section U2 of the 
Code calling upon them to furnish 
security m the sum of Rs 5 OOO with two 
sureties in the like amount for keeping 
the peace 'Narcndra Shastn was how 
ever discharged as it was not proved that 
be was the nght person The pelitioneis 
refused to accept the notice and theMagis 
trale thereupon adjourned the case to 
the following day and remanded them 
to Jail when the petitioners declined to 
offer bail 

4 On the following day (10th August, 
1970) the case was again adjourned to 
17th August, 1970 Since then the case 
has stood adjourned as the petition m 
this Court was pending and the petitioners 
were m the custody of this Court As 
theremandwasnot extended by the Magiv 
trate the petitioners became free from 
custody and we declared them to be so 
After the arguments concluded we held 
by an Order that detention of the peii* 
tioneisfrom 9th August 1970 was llegal 
and they were entitled to be free Since 
they were not longer in detention we 
were not required to make an order, we 
now give our reasons for the Order we 
made 

5 The petitioners were arrested by the 
Poll cewithout a warrant under section 151, 
Criminal Procedure Code for purposes 
of taking then before a Magistrate to 
be bound over under section 107 of the 
Code of Criminal Procedure The arrest 
of fie peftfronerf iemg one for action 
under section 107 of the Code the pro- 
visions of Chapter VfU applied The 
Special Bench has analysed those pro- 
visions critically and we need refer to 
them only briefly here The first sub 
section of the section arms certain Magis 
trates of specified classes with the power 
to require a person who is likely to com 
amt a breach of the peace or to disturb 
the public tranquillity or to do any wrong- 
ful act that may probably occasnm a 
breach of the peace or disturb the pubbe 
tranquillity to execute a bond and furmsh 
security for keeping the peace The sob- 

:section however lays down that the Magis- 
trate shall proceed “in the manner herem- 


afler provided ” The Chapter then con- 
tains elaborate provisions for the pro- 
cedure which the Magistrate must follow ’ 
Since the liberty of the person is mvoUed* 
not because of anything he has done but 
because of the likelihood of breach of 
the peace or disturbance of the public 
tranquillity by reason jf some act on his 
part the provisions roust obviously be 
strictly followed Since the action is 
taken on the mere opinion of the Magis 
trate the provisions of the Chapter 
naturally ensure that no case of harass 
raent arises 

6 The first requirement is that the Magis 
trate must pass an order in writing setting 
forth the substance of the information 
received, the amount of bond to beexecut 
ed the term for which is to be in force 
and the number character and class of 
sureties (if any) required under section 
112 This order may be passed in the pre 
scnce of the person to be bound over and 
even m his absence This is clear from the 
provisions of the two sections that follow 
Section 1 13 deals with the procedure when 
the person IS present in the Court Then 
the Magistrate must read over the Order 
to the person and if he so desires, the 
substance of it must be explained to hun 
When the person >s not present in Court, 
the next section applies The Magistrate 
shall then issue a summons to Jiim to 
appear and ifhe ism custody theMagis 
trate shall issue a wanant to the person 
who has his custody to produce him before 
the Court If there is need ofimmediaW 
arrest of the person, the Magistrate on 
the report of the Police Officer or upon 
other mformation (Ihesubstanceofwhi^ 
report or information is to be recorded 
in ivniu:^ by JjbeM^isirate) may issue a 
warrant for the arrest of the person 
This action can only be taken if theie is 
reason to fear that a breach of the peace 
cannot be prevented except by the arrest 
of the person (section 114) V/heaeftT 
a summons or a warrant is issued under 
section 114 a copy of the Order made, 
under section 112 must be sent aM 
delivered to the person (section 1»5/ 
The Magistrate is empowered to dispense 
with the personal appearance of the 1^°® 
and allow him to appear by a pleadef 
(section 

7 In all cases where the person is present 
in Court or is brought there by a wartan 
in the two cases mentioned or appear* 
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on summons and the Order under sec- 

VUE sent to 
oSam. ^ the warrant, the Magistrate 
over the person. 

hon n?" proceed under sec- 

uon 11 / This section is divided into 
several sub-sections but we are concerned 

UnLr''fj!^ sub-sections. 

tratfUSl ^ suh-section, the Magis- 
tm b of i ed to enquire into the 
h?.! ^Pon which he 

5pL ® ^^'^^otedand take such further evi- 
appear necessary. Under 
and section the enquiry is a trial 

aS ? procedure applicable to the trial 
and recording of evidence in summons 
sSo^ onjomed. Under the third sub- 
tbp M ’ \ power has been conferred on 
or for a bond with 

and ®oreties to keep the peace 

cnmni -pf^ood behaviour pending the 
IS ® enquiry This power 

imrnp,!- Magistrate considers that 

nrpvpt,r*^^ Measures are necessary for 
dKtiir>!'°" breach of the peace or 

tbp Pf ^he public tranquillity or 

tbp ^riy offence or for 

reaspnc safety. He does so for 
iftbp^^ recorded in writing and 

tbp ’^ot execute such bond, 

ne Magistrate is empowered to detain 
or ®^®*ody till the bond is executed 
of enquiry IS concluded. The rest 
of provisions of the section as also 
for +n ^fiapter need not be mentioned, 
never went beyond this 
g when the petitioner became free 
of the expiry of the remand 

said^?^ matter arose on two reports 
tratp ° made to the Magis- 

s/o '< 3 K one Brij Mohan, 
Hic" Ulhas Mistry of Lahirtara. 

Qtb A was made at 9.15 a. m, on 
has lo ^his report, ' he 

Social, * members of the Samyufcta 
Sabba Pnrty and Samajvadi Yuvjan 
and indulging in violent activities 

speeches, that their 
Werp Limaye and his companions 

heln in Varanasi and with their 


report was entered it is noted Brij Mohan 
went away The second report was 
made at 9 30 A m at the same Police 
Station by Sub-Inspector Vsd Murti Bhatt 
In this report also it is stated that the 
two parties above-mentioned were 
indulging in violent activities and had 
damaged and looted the Radio Station 
at Sarnath and the P T I Teleprinter, 
It IS stated that after their leaders Madhu 
Limaye, Ram Adhar Giri, Narendra 
Shastri and their companions reached 
Varanasi there would be destructive 
activities and looting in the Courts and 
other places m the City and grabbing 
of the lands of others There was there- 
fore apprehension of violent, destiuctive 
activities There was a fear m the general 
public and an imminent danger of breach 
of the peace. 

9. Between these two reports came the 
arrest by the police under section 151 of 
Criminal Procedure Code, without a 
warrant from the Magistrate In fact 
no proceedings under section 107 were 
drawn up before the arrest of the peti- 
tioners They were arrested first and 
then taken to the Court by the police 
with a view to being bound over. When 
the petitioners arrived in Court, the 
Magistrate drew up the Order under 
section 112 and read it over to the peti- 
tioners They were asked to sign the 
Order which they refused to do and 
Madhu Limaye and Ram Adhar Gin 
made a complaint. They were not state- 
ments on the merits of the case but a 
minute of what had happened to them 
after their arrival at Varanasi, liie 
notice under section 1 12 which was given 
to them stated briefly that a report w^ 
received from the Police Station Canton- 
ment Varanasi that the two petitioners 
were acting m such a manner “which gives 
Mpresiion that there is an apprehen- 
ZaS danger to the life and property 
of general public causing t^amage to 
public property and to occupy ^ 


Varanasi and with their grounds to take action. J 

loounS indulge m further f^^’^fJnoUce was read over and 

m Courts aud by ttepot.t, 


was 


other 7 ‘^csiruciion in courts ana 
vvac a result of which there 

genera property of 

jjj u, Pubhc. This report was entered 
raTite diary of Police Station 

tonment in Varanasi. After the 


tbp above notice was reauuvwi ...... 

Sase to which we shall refer presently. 
10 "Refore the action was taken, a 

itSo fo lho Maeistra.0 by Sh.v 
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Naram Saxena, m charge of the Police 
Station Cantonment m which it was 
stated as follows 
‘ Sir, 

It IS requested that there was immediate 
apprehensions of breach of peace from 
the aforesaid persons Therefore 
arrest was made under section 151, 
Criminal Procedure Code There is 
a likelihood of breach of peace by them 
m future Therefore it is requested 
that m order to maintain peace they 
should be bound down under section 
107/117 Criminal ProcedureCodc on 
furnishing suitable bail and muchalkas 

(Sd ) Shiv Narain Saxena 
SO 

9 8 70 ’ 

11 Under this report were names of 
SIX witnesses including Brij Mohan and 
fi\e Police officers 

12 The Magistrate recorded a short 
Order after the Public Prosecutor moved 
him by a request m writing for action 
under section 107 of the Code of Cnminal 
Procedure The Order was as follows 


tranquillity from O P No 3 Accor 
dingly I discharge him Fix on 
lOth August, 1970, for statement of 
O Ps Nos I and 2 

(Sd ) Mohmder Singh, 
City Magistrate 
Magistrate 1st Class Varanasi, 
9th August, 1970 ’ 

13 It will be noticed that before the 
Magistrate took action to call for an 
interim bond he did not make any efforts 
to enquire into the truth of the informa 
lion as IS required by section 117 (3) of 
the Code He only saw the Police report 
and was satisfied from it, without even 
questioning the Sub Inspector He did 
question him with regard to Narender 
Shasiri who is described m the Order as 
OP No 3 but not others It is also to be 
noticed that the case was fixed on the 
following day for statements of Madbu 
Limaye and RamAdhar Gin and there 
IS no mention that any witnesses were to 
be present In fact even on the next 
day the Magistrate was not going to try 
the case but only take statements from 
the petitioners On the following day 
there was a report by the Sub-Inspector 


‘Jhaveseen thepolicereport dated 9th 
August 1970 and I am satisfied that 
there is an apprehension of breach of 
peace and public tranquillity from the 
sideofOPs Nos 1 and2whoareactive 
members of S S P , engaged in land 
grab movement and wrongful acts to 
public property and m my opinion there 
are sufficient grounds for proceeding 
under section 107, Criminal Procedure 
Code, for the prevention of breach of 
peace and public tranquillity A notice 
under section 112 Criminal Procedure 
Code has been read over to O Ps Nos 
1 and 2 today calling upon them to 
show cause why they should not be 
ordered to execute a personal bond 
ofRs 5 000 with two reliable sureties 
^ch of like amount for keeping peace 
for a period of one year As regards 
O P No 3, theS O Cantt could not 
satisfy the Court when questioned 
orally as to who he was and what was 
his address In my opinion there is 
no necessity of taking any evidence on 
this point later on In view of this I 
am not satisfied that the'e is an appre- 
Jicniion of breach of peace and public 


which reads as follows 

‘It IS requested that Shn Madhu 
Limaye, M P , was sent to Jail on 9th 
August, 1970 under sections 151, 107/ 
1 17, Criminal Proc^ure Code, and his 
case is to come up for hearing m your 
Honourable Court today, the 10th 
August 1970 The programme of 
causing destruction and land grab- 
bing IS being carried out by the 
Samyukta Socialist Party in the City 
of Varanasi and its rural areas Force 
has been deployed on duty On 
account of the hearing of the case of 
Shn Madhu Limaye MP m the 
Court there is a likelihood of hmd 
ranee m theadmim^trativ e arrangement 
There is a great expectation of disturb 
ance of peace In these circumstances 
It IS requested that the Court proceedings 
may be held m Jail so that situation 
may remain under control Report is 
submitted 

(Sd ) Shiv Narain Saxena 
In-charge Police Station Cantt , 
Varanasi 
10th August, 1970 ” 
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M. The Magistrate ordered on this 
“ Kept on File.” 

That day the Magistrate passed the fol- 
pwing Order : 

“Let the case be registered. I have 
seen the Police report dated 10th August, 
1970, regarding holding of proceedings 
against 0. Ps Nos. 1 and 2 in District 
Jail instead of the Court. In the in- 
terest of peace and public tranquillity 
these proceedings will be taken in the 
District Jail itself. As I am too busy with 
the law and order duty in the city, it 
will not be possible to take up the pro- 
ceedings in District Jail today. Let it 
be fixed in the District Jail on I7th 
August, 1970. O Ps. were informed 
in Jail. 


(Sd). Mohinder Singh. 
lOth August, 1970.” 


15. Again theie was no order to keep 
the witnesses ready on the 17th. 

15. It appears therefore that the Magis- 
trate used the powers under section 1 17 
(3) without commencing to enquire into 
the truth of the information. No sworn 
l^tatement of any kind was obtained by 
him and he adjourned the cases for the 
examination of the petitioners without 
summoning the .witnesses in support 
et the information He however, asked 
he petitioners to furnish an interim bond 
go to Jail. ” 


Jt appears to us that the powe 
the Magistrate to ask for an interi 
ond were not properly exercised in tl 
consequently the order to t 
P utioners to furnish interim bond cou 
L oiade. That stage had not be 
ched Under the scheme of the Code 
Procedure The Magistrt 
coiila interim bond if 

‘di) complete the enquiry ai 

n- the completion of the enquii 

PDSlyjQteC n Ar^nlTM 



kivfin commons procedure. It was 
Magistrate to postpone 
g e and hear no body and yet ask 
End ^^'•nish a bond for g< 

imadc atl^’'^ Magistrate should h 
'men* r effort to get a sti 

(Bhaft Mohan or Ved M' 

or any of the witnesses named 


the challan. Nothing of this kind w'as 
done. Therefore the proceedings for 
asking for an interim bond were com- 
pletely illegal. 


18. Learned Counsel for the State 
attempted to put the matter under various 
sections of the Code of Criminal Pro- 
cedure, He relied on section 344 or 
in the alternative on secion 91 or in the 
alternative again on section 167 


19. He was groping for some support 
from another part of the Code Those 
sections have been dealt with fay the Special 
Bench and held inapplicable to the facts 
of a trial under Chapter VllI whmh 
contains its own elaborate procedure for 
trial of a suspected person. It is not 
possible to overlook those provisions, 
which the Legislature has with great 
emphasis specified foi the trial of such 
cases. In fact section 91 applies to a 
person who is present in Court and is 
free because it speaks of his being bound 
over, to appear on another day bemr 
Sie Court. That shows that the person 
must be a free agent whether to appear 
or not If the person is already under 
arrest and in custody as were the peti- 
tioners, their appearance depended not 
on their own violation, but on the voli 
tiort of the person who had their custoay. 

drals with the adjournment of a case, 
ft IS noT a substitute for section 17 3). 
ci ♦ 117 oresumes that unless the 

Section 1^ I' jje would be able 

person is bound ov , 

to perpetrate ^fV J breS of peace 
an apprehension of tb . ^ 

It IS not 3 ^ready m detention and 

a person who is air arises when 

jsnot released he is m 

the 01 ^ 1 ^ nrevent ins acting that 

custody It IS lo p . ^ jjj custody 

the bond is taken or he is K P 

Si he gives J'tTe ease and 

with ordinary ^^-l^admitted to bad or 
allows a person to Pe uo 5 . 

the Court to reinand b®^ here The 

tody. This under the process 

petitioners were br o over 

of Chapter and if interim 

an order ^»nder section ^lagis- 

hondsvvereieqnned ^red ap»" <'» 

trate ought to 
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enquiry and satisfied himself at least 
prima facie about the truth of the informa 
tion in relation to the alleged facts 
Without making any enquiry, neither 
Could the Magistrate order the petitioner^ 
to be detained in custody nor require 
them to execute a bond with or without 
Surety 

20 It IS quite clear that the Magistrate 
uas too much in hurry He did not 
read the law to inform himself about 
what he was to do Having the peti- 
tioners before him and having read to 
them the order under section 112 it 
v.as his duty either to release them un- 
conditionally or to ask them to give 
an interim bond for good conduct but 
only after he has started inquiring into 
the truth of the information It was for 
this reason that we held that the Magis 
irate did not act aecordmg to the law and 
his action after 9th August 1970 m de 
taming the petitioners m custody was 
Illegal As the petitioners had already 
become free by reason of the remand 
ha\ing expired, we declared them to be 
free 

V M K Petitioners released 


THE SUPREME COURT OF INDIA 
(Civil Appellate Jurisdiction ) 

Present — / C Shah and K S Begde,jj 
Naresh Chandra Saha Appellant* 


Union Territory of Tripora 

a»d others Reipoaknls 

WCcmUMm of (1950, 

m Constim,m of India (1950), A„,cle 
Jll Suspension end uismissal of a cinl 
strranikofdmsan officiating post- Rem 
statement ordered by Court-Accord, ngh 
reinstated butn- 
veried lohissubstantne post Hjth retros- 
pective effeet—Validity ^ 

servant who was holdme 
an officiating post and who was suspended 


• CA. No 2203 of 1966 6rh October 


and dismissed from service was reinstaie<l 
in accordance with the directions of th^ 
Court m a writ petition but was reverted / 
to his substantive post with retrospective 
effect from the date on which the officiating 
post which he was holding was filled by 
another officer approved by the U PSC 
Held, the civil servant cannot contend 
that he must be restored to the same office 
which he was holding at the date of ter 
mination of employment If he had not 
been suspended and dismissed Govern* 
ment could have reverted him to his 
substantive post on the filling up of the 
officiating post [Para 6 } 

Appeal by Special Leave from the Judg 
ment and Order, dated the 8th NovcmbCT 
1965 of the Judicial Commissioners 
Court Tripura m Writ Petition No 27 
of 1961 

Jtf K Pamamuriht Senior Advocate, 
(bfrs Shyomh Pappu, Advocate with 
him) for Appellant 

DrVA Seyid Muhammad Senior 
Advocate (5 P Noycrand B D Sharma 
Advocates, with him), for Respondents 

The Judgment of the Court was delivered 

by 

Shah 2— Theappellant joined thcTnpura 
Civil Service on 30th October, 1949, and 
was posted as a probationer Divisional 
Purchasing Officer, Dbannnagat I® 
1953, the Tripura Civil Service was split 
into two cadres— semor officers being 
absorbed as Sub-Dtvisional Officers 
and junior officers as Sub-Treasuiy 
Officers The appellant was absorbed 
as Sub-Treasury Officer with effect from 
1st Apnl, 1950 On lOth May 1954, 
the appellant was appointed officiating 
Sub Divisional Officer with effect from 
10th September 1953 By order, dated 
12th May, 1954 the appellnt was reverted 
to the post of Sub Treasury Officer with 
effect from 6th May, 1 954 The appella^ 
made several representations to the Chief 
Commissioner but without success ThJ 
appellant was suspended by order, dated 
6th May 1957 for failure to ob^ th® 
orders of the Additional District MagiS" 
trate and hewasdismissed withcffectfrom 
3rd July 1958, by the order of the Chie* 
Commissioner 

2 The appellant moved a petition ih 
the Court of the Judicial Commissioner 
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at Tripura challenging the orders of sus- 
pension and dismissal. On 19th Febraay, 
1964 the Court set aside the impugned 
orders By order dated 7th 'Moveraber, 
1960 the Chief Commissioner reinstated 
the appellant to the post of Superin- 
tendent of Surveys and by the same order 
reverted him to his substantive post _ot 
Sub-Treasuiy Officer with retrospective 
effect from 7th June, 1957. The appeal 
of the appellant to the President having 
been rejected, he moved a petition m the 
Court of the Judicial Commissioner for 
a writ quashing the orders dated 12th 
May, 1954, and 7th November, 1960, 
The appellant contended that an order 
of reversion cannot be made to have 
retrospective operation. 

3. The petition insofar as it relates to 
the first order was belated. Again there 
is no ground for holding that retrospective 
operation was m fact given to that 
'of reversion. By the order dated 12tn 
May, 1954, the appellant was reverted 
to the post of Sub-Treasury Officer, but 
the order did not state the date from 
which the order was to be effective. An 
summarising the averments made m 
the petition, the Judicial Commissioner 
stated that the petitioner had alleged that 
the order dated 12th May, 1954 , waste 
have efilect from 6th May, 1954. _ A copy 
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wi luai petition is not filed in this 
and we are unable to accept, especially 
having regard to the terms of the order, 
that any retrospective operation 
sought to be given. In any event the Judi- 
■'ial Commissioner was justified in refusing 
to entertain any contention as to the 
validity of the order of reversion made 
nearly seven years before the date on 
which the petition was filed. 


4. The second order dated 7th Novernher, 
i960, passed by the Chief Commissioner 

consists of two parts— (0 that the appel- 
lant be reinstated in the post of the Super- 
intendent of Surveys with effect un® 
ihe afternoon of 7th May, 1957 ; and fn; 
that the appellant be reverted 
substantive post of Sub-Treasury Officer 
retrospective effect from 7th Jnne» 
1957. The appellant, as already slated, 

^'■as suspended on 6th May, 1957. ih 
efder of suspension and the oxdei o 
Q'snussal which followed it were set 
aside by the Judicial Commissioner, and 

ihe Chief Commissioner, therefore rem- 

sci— 1,6 


stated the appellant with effect from th& 
afternoon of 7th May, 1957 to the post 
occupied by the appellant on the date on 
which he was suspended. B ut the appellan 
was not holding the of S^permt^dent 

of Surveys substantively, he was merely 
officiating m that post H® wa^^^ 
reverted with effect from 7th Juu^ ^ A 
to his substantive post. Th® o^m wa 
passed because the po^l ^a® S q 

LotherofficerapprovedbytheU P S O. 

5. Counsel for the appellant rehed upon 

irssrwS;™ V. of 

the Govemmen' the 

press or implied, or unde 

naht to reduce him to a lower p 

does not ™®^’^ or rank 

tionofa servant to be a 

cannot m a ^ 1 -^,. ^eier- 

punishment. in reduction m 

mining whether th p-jpish- 

cases .s or ^er *5 

ment is to find servant with 

reduction also ^'sits m ^ P 

any penal con q for the 

the order entai or p or 

forfeiture of o’®. his substantive 

the loss of his s®o'ori y ^jpopement 

ranker the of promotion, thea 

of his future oh^ces ol 

the servant to a lo employment 

fprms of the contract oi 

rindrr the thf 

Govera«»y“ „„<,fpeml‘y- 
employnteol as ana J 

These observations, in order 

;i forfeiture of his P ^ ^jjantive ran A 


aces of prom--* reliant urged that 

d. Co»nreIf"fo^f5t....d «f™” 

minated li®i!l!!l---— 


(1958) S.C.J. - 
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ofBcc which he was holding at the date 
of the tenninatioa of employment or 
suspension and must reccne salary up 
to the date of reinstatement which that 
office carried We find no warrant 
for the submission If the appellant 
had not been suspended, it was open 
to the Chief Commissioner still to revert 
him to his substantive post We see no 
reason for holding that the Chief Com 
missioner could not do so when he rein 
stated the appellant There is no ground 
for thinking that the order was made 

I maliciously The reason for reversion 
was that since 7th June, 1957 another 
officer was occupying the post of the 
Superintendent of Surveys The post 
having been already filled, the appellant 
cannot claim that when he was rein- 
stated he should have been paid emolu- 
ments attached to the office of Sub Di- 
visional Officer on the footing that 
he continued to occupy that office which 
be was holding man officiating capacity 

7 The appeal therefore fails and is 
dismissed Having regard to the cir- 
cumstances of the case theie wilt be no 
order as to costs 

VK — Appeal dismissed 

THE SUPREME COURT OF INDIa 
(C ivil Appellate Jurisdiction ) 


ministration or any particular description 
of traffic to any undue or unreasonable 
prejudice or disadvantage But even 
in a dispute relating to the matters set 
out in section 41 (I) (a) (d) and(r) where 
the Central Government has fixed by 
general or special order maximum and 
minimum range of rates for the whole 
or any part of a railway the complaint 
that the railway administration has con 
travened any order issued by the Cen 
iral Government may be determined by 
the Central Government and not by the- 
Tribunal Similarly the Central Govern 
ment has and the Tribunal has not the 
power to classify or reclassify any com 
roodity and to increase or reduce the 
level of class lates and other charge 
Subject to these restrictions the Tribunal 
has the powci to determine whether the 
Railway Administration has acted in 
contravention of the provisions of sec- 
tion 28 f e It has granted any undee 
or unieasonablc preference or advantage 
to or m favour of any particular person, 
or shown any undue orunreasonable pre 
judice 01 disadvantage to any person or 
railway administration or any particular 
description of traffic and was charging 
for the carnage of any commodity bet 
ween two stations a rate which was 
unreasonable or was levying any other 
charge which was unteasonable 

[Para 10 1 


Present -J C Shah and A N Grover JJ 
Union or India Appellw,!’ 


West Coast Paper Mills Ltd, 

Respondent 

{Ki ^Iwpys Act UX of 1890), stcUop! 
41 (1) 29 and 42 — Jurisdiction conferred 
on Railv.av Rates Tribunal under section 
‘^\~Scope 


The jurisdiction conferred upon the Rail 
vva>s Rates Tnbunal by section 41 and 
relating to matters set out in clauses (oI 
restricted by the terms of 
section 29 (3) and section 42 Section 28 
prohibits a railway admmistraUon from 
making undue piefcrence or subjectim» 
a ny particular person or railway ad - 

•CXA.No 1742ofl966 lAihOcfobcr 1970 


There is nothing in the rules framed by 
the Railway Board which even indirectly 
affects the jurisdiction of the Tribunal to 
determine whether the rates for carriage 
of certain specified commodities between 
two stations are unreasonable In the 
present case the Tribunal has merely 
declared that the chargeable rateof freight 
determined by multiplying by three the 
distance over which the goods are 
transported for specific commodities is in 
contravention of section 28 This relief 
granted by the Tiibutial is within its 
jurisdiction It is not necessary to decide 
whether the Tribunal has power to fiA 
rates m substitution of rates d'clared 
unreasonable in exercise of the jurisdic 
tion under section 4lfl)(5), because no 
such rates arc fixed by the Tribunal 

[Pur-j 12 UondU] 

(B) Constitution of India (1950) Article 
136 — Finding by Jicilwcy Rales Tribunal 
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.tht charge levied by railway adminis- 
tration is unreasonable and discriminatory 
—Firidmg cannot be challenged in 
appeal under Article 136. {Para. 11.] 

Appeal by Special Leave from the Judg- 
ment and Order dated the 18th April, 
1966 of the Railway Rates Tribunal at 
Madras in Complaint No. 4 of 1963. 


Jagadish Swamp, bolicitoi-Geneial of 
India, (A. S. Id'ambiar and S. P. Nayar, 
Advocates, with him), for Appellant. 

B R. Gokhale and M. K. Rumamurtlti, 
Senior Advocates (Mrs. Shyamla Pappti 
and B. J). Sharma, Advocates, with 
them), for Respondents. 

The Judgment of the Court was delivered 
by 

■Shah, /.—This is an appeal with Special 
wave against the order of Railway Rates 
fnbunal constituted under section 34 
of the Indian Railways Act IX of 1890. 

?• West Coast Paper Mills Ltd.— 
hereinafter called The .Company’— 
s a rnanufacturer of paper and paper 
products . It has set up a factory at 
on^rnagar in Dandeli at the terminus 
0 Alnawar— Dandeh branch line of the 
onthem Railway. This branch line 32 
„ tn length was a “ light railway’’ 
[, and opened for traffic by 

1910 ^°''®rnment of Bombay in 
trs^’ R^ttt^tpally for the purpose of 
.. °^P°tting forest produce collected in 
nrn, region. With the re- 

cA™^.^f‘on of the States under the 
of ih o -Act the ownership 

Q ^^dway passed to the Mysore 
tai- The Railway was finally 

with Government of India 

no” from 1st October, 1962. and 
2 part of the Indian Railways^ 

for f^onrpany used the branch line 

requ ‘^oal, limestone etc, 
hndak^ f manufacturing activities 

Prodiin? fransportingits manufactured 

lew,n„ V f°‘fially the Railways were 
“ com^ freight over this branch line at 
“ Wen,h*,°t ratps” for all commodities on 
by *• f^ri representations made 

°f *f^ branch line, the Indian 
IstPph substituted, with effect from 

classrat”*”^’ the standard telescopic 

iowevf.r!’t. charging the goods freight, 
line actual distance of the branch 

'vas multiplied by three. 


4 . The Company filed a complaint before 
the Railwa ^ Rate s Tribunal and challenged 
as “ unjust, unreasonable and discri- 
minatory ” the method of levy of freight 
on goods traffic. The Company claimed 
that the levy of rates offended the pro- 
visions of section 28 of the Indian 
Railways Act, 1890, and that the existing 
rates were per se unreasonable The 
Company claimed a declaration that the 
rate between the stations specified in 
the complaint were unreasonable and a 
direction to the Railway to levy with effect 
from the date of the complaint standard 
rates and charges for the traffic on the 
branch line without “inflating the 
distance ” 


The Union of India as representing 
le Southern Railway defended the 
,mpUint. They contended that the 
troduction of “ standard rates and 
res ” over the section “on a continuous 
stance basis with three times mf'^^ 
r the chargeable distance f°’^ 
as made on the authonU of the Centra 
as iuau^ yj „r,ripr ifs directivf and the 
overnmeni tinder its or „ 
ailwav Rates Tribunal is preciuaeo 

as adopted eitner o.c . j section 

,st of operation of the partm^^^^^^ 

: because of * L.cuiar system 

,sts involved on ^ P5f“=“asons; that 
r Railway and for similar reas^^ 

“ reason for mflat ^^ ^^j^^^^^ t 

ne was due to la g branch line 

,r the rehabilitation 

y the Central ^ -j-g^jous owners; 
:ken over from th purchased 

,at before the branch ^ ^ of 

was working at a 10. .yorkrng the 

jars and for,_e „ necessary to 



:ake o’ttensive ^pa relaying of 
including complete 
•ack, oonstraction o 

etc ; that the tiA 1^^ lakhs, 

and renewal introduction of 

hat even after times 

r rates and f^res 

on ’’ in distance, tl they 
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new rates The Union denied the charge ; 
of discrimination and undue preference 
and contended that the Tribunal had no 1 
jurisdiction to heat the complaint merely 
because the Company had selected cet 
tain commodities and certain sets of 
stations in support of its grievance under 
sfcuon 41 (1) (6) of the Indian Railways 
Act, 1890 

6 On the pleadings before the Tribunal, 

si\ issues were settled four of which 
are matenal 

(1) Is the complaint not maintainable 
against the respondent (Union of 
India) under section 41 (1) (A) of the 
Indian Railways Act 1890 (IX 
ol 1890) 

(2) Whether rates for the carnage of 
complainant s traffic have become on 
reasonable as a result of inflating the 
chargeable distance over the Alnawar 
Dandeli Section 

(3) Whether the impugned method of 
charging on inflated distance (at three 
times the actual distance over the 
Alnawar Daodeli Section to arrive at 
the distance for charge) is governed by 
anyorderof the Central Government 
and if so whether the complaint is not 
mamtainable for the same leason 7 

(4) Whether the respondent (Union 
of India) in charging the complainant s 
traffic over the Alnawar Dandeli Section 
at tariff rate on continuous distance 
basis but with three times the inflation 
in the chargeable distance over the 
section IS subjecting the complainant s 
traffic to the undue prejudice in contra 
vention of section 28 of the Indian 
Railways Act ? 


the chargeable distance over the Alnawar 
pandeli Section On Issue No (3) they 
held that the jurisdiction of the Tribunal 
to ermine the validity of the impugned 
method of charging the distance by 
a multiple of three of the actual distance 
over the section to arnve atthe distance 
for determining freight, though governed 
by the order of the Central Government 
was not excluded On Issue No (4) 
the Chairman observed 
‘ There is no doubt that the 

order in question (Exhibit rule 4) 
is one issued under section 29 (1) of 
the Act If the Tribunal were to give 
any relief which might have even in 
directly the effect of cancelling the 
said order it would amount to 
changing the maxima and minima, 
rates and the level of c^s 
rates applicable to Alnawar Dandelt 
Section which would not be within 
Its power or junsd'Ction Howbvct, 
if it declared only certain rates for 
specific commodities between 
pairs of stations to be unreasonable ana 
fixed new rates in lieu therof the lew 
of class rates as such would not ne 
affected If such rates are based on 
the actual distance they would also 
fall within the maxima and imauM 
under the inflated distance sanctioned 
I by Exhibit rule 4 I therefore, nnl 
i that though the method of charging 
i on inflated distance over the Alnawar 
1 Dandcli Section is governed by toe 
i order of Ihe Central Government 
: hibit R-4) this Tribunal does not lo« 

5 jurisdiction to decide on the 

ableness of rates arrived ‘hereoy 
1 and the complaint cannot be saio w 
«r.t Tnaintainahle fot that rCaSOH 


The Tribunal decided the case against Munshi agreed with that view In 

the Railway Administration In the his view charging the Company s tratnc 
view of the Chairman and Mr Munshi over the branch line at tariff 
(one of the members of the Tnbunal) continuous distance basis out at lhx« 
on Issue No (1) the complaint was times the chargeable distance o«r tnc 
maintainable against the Union of India branch line was ‘ unwarranted, un^ 
under section 41 (1) (A) of the Indian justified and therefore unreasonable 
Railways Act They observed that .t.-j 

though a class rate between two stations 7 Mr V K Rangaswami. the 
for a commodity would fall outside the member of the Tribunal, agreed witn 
scope of section 41 (I) (A) it was still Chairman and Mr Munshi on 
open totheCompanytomakea grievance of unreasonableness of the 
m respect of the selected few items for by multiplying the distant b/ 

the purpose of attack On Issue No He also agreed that the jurisdiction o 

(2) they held that the Railway had not Tribunal to entertain a 

made out any justification for inflating to levy of unreasonable charges betw 
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•specific stations was not 'excluded. ' But 
"he differed with the other members on 
the competence of the Tribunal to declare 
■invalid the method of levy of freight 
mid to fix new rates in lieu of rates 
declared unreasonable. In the opinion 
of the majority it was competent to the 
Tribunal to do so. Mr. Rangaswami 
"held that it was for the Railway Admini- 
stration to consider the matter and to 
■take action to cancel the inflated distance 
over the branch line generally, and to 
new rates. 

■8. The Tribunal by a unanimous Oider 
jmade the following directions : 

“ that the class rate with inflated 

distance applicable to the Alnawar- 
Dandeli Branch, subjects the complain- 
ant to an undue disadvantage in contra- 
vention of section 28 of the Indian 
Railways Act and also render un- 
reasonable per se the rates for the com- 
plainant’s traffic to and from Dandeli.’’ 

Against that order, this appeal has been 
•filed with Special Leave. 

•9. The relevant provisions of the Indian 
Railways Act IX of 1890 may be briefly 
set out ; 

Section IS. A railway administra- 
tion shall not make or give any undue 
or unreasonable preference or advan- 
tage to, or in favour of any particular 
person or railway administration, or 
any particular description of traffic, 
in any respect whatsoever, or subject 
any particular person or railway ad- 
.mihistration or any particular descrip- 
,tion of traffic to any undue or unrea- 
•sonable prejudice or disadvantage in 
.any respect whatsoever.” 

Section 29.— “(I) The Central Govem- 
' ment may by general or special order 
■fix maximum and minimum rates for 
the whole. or any part of a railway, 
.and prescribe, the conditions in which 
such rates will apply. 

i(2) * ■ * 

(3) Any complaint that a railway ad- 
- ministration is contravening any order 
1 issued by the Central Government under 
•sub-section (1) shall be determined by 
the Central Government.” 

-Section 41’. — “(1) Any complaint that 
'.railway administration— 


(fl) is contravening the provisions of 
section 28, or 

(b) is charging for the carriage of 
any commodity between two stations 
a rate which is unreasonable, or 

(c) * * i. 

may be made to the Tribunal, and the 
Tribunal shall hear and decide any 
such complaint in accordance with the 
provisions of this Chapter.” 

Section 42.— “The Central Government 
alone shall have power — ■ 

(a) to classify or reclassify any com- 
modity ; 

(b) to increase or reduce the level of 
class rates and other charges.” 

10 . The jurisdiction conferred upon the 
Tribunal by section 41 and relating to 
matters set out in clauses (a) to (c) thereof 
is restricted by the terms of section 29 (3) 
and section 42. Section 28 prohibits a 
railway administration from making 
undue preference or subjecting any parti- 
cular person or railway administration 
or any particular description of traffic 
to any undue or unreasonable prejudice 
or disadvantage. But even in a dispute 
relating to the matters set out in section 
41 (1) {a), (b) and (c), where the Central 
Government has fixed by general or 
special order maximum and minimum 
range of rates for the whole or any part 
of a railway the complaint that the 
railway administration has contravened 
any order issued by the Central Govern- 
ment may be determined by the Central 
Government and not by the Tribunal.| 
Similarly, the Central Government has 
and the Tribunal has not the power to! 
classify or reclassify any commodity and 
to increase of reduce the level of class 
rates and other charges. Subject to 
these restrictions, the Tribunal has the 
power to determine whether the Railway 
Administration has acted in contraven- 
tion of the provisions of section 28 i.e , 
it has granted any undue or unreasonable 
preference or advantage to, or in favour 
of any particular person, or shown any 
undue or unreasonable’ prejudice or 
disadvantage to any person or railway 
administration or any particular descrip- 
tion of traffic, and was charging for thei 
carriage of any commodity between two! 
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stations a rate which was unreasonable 
lor was levying any other charge which 
jwas unreasonable 

11 Tn the present case the maximum 
and minimum range of rates have been 
fixed by the Central Government a 
complaint that the railway admmtstra 
tion has acted m contravention of the 
order issued by the Central Government 
may be determined by the Central 
Gosemment and not by the Tribunal 
Again the Central Government atone 
has the power to classify or reclassify 
any commodity or to increase or reduce 
the level of class rates and other charges 
The Tribunal accepted these limitations 
upon the exercise of its powers The 
Tribunal however found that the charge 
made by the railway administration under 
the order of the railway Board levying 
tariff at the standard rates but on the 
footing that for each kilometer 

are transported the charge will be levied 
at three times the standard rate is un 
reasonable and discfimmatory The 
finding proceeds upon appreciation of 
evidence which has been exaimned in 
great detail The finding of the Tri- 
jbunal cannot be challenged m this appeal 
with Special Leave under Anicle 136 
the Constitution and no attempt has 
peen made to challenge before us that 
tfindmg 

12 On behalf of the Union it was urged 
by the Solicitor General that the im 
pugned rates were station to-station 
rates and relying upon certain rules 
framed by the ^ilway Board, Counsel 
contended that in respect of station to 
station rates the Tribunal had no juris- 
diction to give relief Rule 63 of Goods 
Tariff No 28 in force from 1st August 
1950 provided for the station to station 
rates as one of the types of rates char- 
geable Clause (7) provided that a “sta 
tion to station rate is a special rate for 
the total distance between two specific 
points {stations only) and clause (8) 
provided that 

Station to-stationratesare as follows— 
(0 those between two stations on the 
same Railway that is local station 
to-station rates , 

(ii) those between a station on one 
railway and a station on another rail 
way ’ f 


Similarly in Rule 67 of Goods Tariff 
No 29 m force from 1st June 1954, 
similar definition of station to station 
rates was given In Rule 67 of Goods 
Tariff No 29 effective from 1st October, 
1958, rates were divided into two types — 
(i) Class rates and (lO station to-station 
rates By clause (3) it was provided 
“ (») 'Station lo-station rate’ means a 
special reduced rate applicable to a 
specific Commodity booked from oac 
si^ified station to another specified 
station 

(>/) Station to-station rates may be 
quoted from and to stations on the 
same railway or from a station on one 
railway to a station on another railway ’ 
These rules have m our judgment, no 
relevance m determining the matter in 
disputein this appeal, formsection4I (1) 
(b) the expression used is not “station to- 
station rates , but a rate between two 
stations which is unreasonable There 
IS nothing in the rules which even in 
directly affects the jurisdiction of tbeTn 
bunal to determine whether the rates for 
carriage of certain specified commo6ties 
between two stations are unreasonable 
The Tribunal has expressly observed that 
the relief gtanled to the Company must 
be within the range of uales prescribed 
by the Central Government The Tn- 
tmnal has expressly observed that it is 
incompetent to grant relief which might 
even indirectly cancel the order of the 
Central Government under section 19 (1), 
for. It would amount to changing the 
range and level of class rates applicable 
to the branch line But if the Tribunal 
declared that only certain rates for specific 
commodities, between specified pairs of 
stations are unreasonable, the level of 
class rates is not affected The Tribunal 
IS invested with the authority subject to 
the limitations contained m section 29 (3) 
and section 42 to entertam a complaint 
and to give relief m respect of rates which 
are found to te unreasonable between 
two stations The complaint made by 
the Company did not seek intervention of 
the Tnbunal in matters which may be 
raised only for decision to the Central 
Goscmmenl by section 29 and section 42 
of the Act -and the Tribunal hasnot gircn 
any relief m contravention of those pro- 
visions The Tribunal has merely 
declared thati the chargeable rate oR 
freight detennmed by - multiplying byj 
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three the distance over which the goods 
are transported for specific commodities 
IS in contravention of section 28 of the 
Indian Railways Act, 1890. 

13. We do not see force in the opinion 
expressed by Mr. V. K. Rangaswami and 
even if the Tribunal holds that the rates 
between two stations in respect of a specific 
commodity are unreasonable, it cannot 
make a declaration to that effect. Such 
a view would deprive the Tribunal of its 
power to give formal shape to its view. 
We are not called upon to decide whether 
the Tribunal has power to fix rates in 
substitution of rates declaied unreasonable 
in exercise of the jurisdiction under sec- 
tion 41 (1) (6) because no such rates are 
fixed by order of the Tribunal 

14. The relief granted by the Tribunal 
is, in our judgment, within Us jurisdic- 
tion. 


15. The appeal fails, and is dismissed 
with costs. 

V.K Appeal dismissed. 

THE SUPREME COURT OF INDIA 

(Civil Appellate Jurisdiction ) 

Present J. a. Shah, G. K. Mitter, 
K S. Hegde, A. N. Grover and A . AT. Ray, JJ • 

Kakinada Annadana Samajam etc. 

... Appellants* 

V. 

The Commissioner of Hindu Religious 
and Charitable Endowments, Hyderabad 
and others etc. ... Respondents. 

I. V. Gopalarao Intervener. 

{A) Constitution of India {\ 9 SQi),Article 19 
(1) (fj and section "iX, Andhra Pradesh 
^^^ritable and Hindu Religious Institutions 
t^d Endowments Act {XVII of 1966), sec- 
Uon 2 (15)— Cyfice of Hereditary Trusteer 
ship — XVhether property within nwaning of 
Article 19 (l)(f) or Article 31. 

The hereditary trustees of the institutions 
have only claimed a bare right to manage 


Nos 1249 to 1251, 1271, 135 
1382, 1521, 1522, 1544, 1612, 166 
1879, 1880, 1912, 1973 and 1974 of 1970 
2nd Decembi 


and administer the secular estate of the 
institution or the endowment and in no 
case any hereditary trustee has claimed 
proprietary or beneficial interest either 
in the corpus or in the usufruct of the 
estate The position of a hereditary 
trustee does not appear be in anyway 
different from that of a dliarmakartha 
or a manager or custodian of an 
institution or endowment There is one 
exception only The hereditary trustee 
succeeds to the office as of right 
and in accordance with the rule 
governing succession But in all other 
respects his duties and obligations are 
the same as that of a dharmakarta a 
hereditary trustee cannot be equated to 
a shebait of religious instituion or a 
Mathadhipathi or the Mahant. The 
ingredients of both office and property 
of duties and personal interest are blended 
together in the rights of a Mahant as also 
& shebait sxiA a Mathadhiiathi The 
position of dliarmakartha, on the other 
hand is not that of a shebait of a religious 
institution or of the head of a 
These functionaries have a much higher 
right with larger power of disposal and 
administration and they have a personal in- 
terest of beneficial character. A bare right 
to manage an institution or an endowment 
cannot be treated as 
Article 1 9 (1 ) and Article 3 1 The office 
of hereditary trusteeship is not property 
within Article 19 (1) (/) or any other 
Article of the Constitution. 

[Paras. 10 to 12 and 7.} 


9641 1 S.CR 561 and ^ 9 p' 

foil AIR 1954 Mad 385 : I L R. 

to the contrary m (1970) 2 b k 


nhiter. 



US Endowments v - C^constitu- 

.9 (5). 

iition of India 

Bsaming 
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protected by A.tttcle 19 (5) as the restric- 
tions imposed on the hereditary trustees 
are reasonable and are m the interest of 
the general public [Paras 13 andlA 1 

Appeals from the Judgment and Order, 
dated the 31st December 1969 of the 
Andhra Pradesh High Court in Wnl 
Petitions Nos 2871 ot 1968 etc etc 

M Natesan Senior Advocate {A Sabba 
Jiao Advocate with him), for Appel- 
lants (InCAs Nos 1249 to 12S1, 1360 
1382. 1521 and 1522 of 1970) 

A Sabba Jiao Advocate for 
Appellants (In CAs Nos I3&I 1544 
1879 1880 1912, 1973 and 1974 of 1970) 

Mrs Shyamla Pappu, Bala 
jtarameshwari Raa and Vineet Kumar 
Advocates, for Appellant (In C A 
No 1271 of 1970) 

M Natesan Senior Advocate, {AW 
Note Advocate withhiral.for Appellant 
(InC A No 1358 of 1970) 

JC Ja}aram Advocate for Appellant 
<InCA No 1663 of 1970) 
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The Judgment of the Court was delivered 
by 

<;rorer J -These appeals by certificate 
Are from a co^on judgment of the 
Andhra Pradesh High Court and involve 


the question of the constitutionalitj of 
certain provisions of the Andhra Pradesh 
Cluintable and Hindu Relitjious Institu 
tions and Endowments Act 1966 
(XVII of 1966) hereinafter called the ‘Act’ 


2 A number of petitions under Article 
226 of the Constitution were filed before 
the High Court on behalf of the iflstitu 
lions or endowments some of which were 
public and some private m character 
A few institutions were societies roistered 
under the Societies Registration Act 
while others claimed to be religious en 
dowments or public bodies like nwnici 
palities which were managing the insti 
tutions Wemight.forthe sake of convent 
ence statcthefactsmCivilAppelNo 1360 
of 1970 In the affidavit of Natam Rama 
lingaiah it is stated that he is the hereditary 
trustee of the Nalam Choultry and Vys^a 
Seva Sadanam which are private trusts 
They were founded by his ancestor in the 
year 1879 and 1920 respectively He had 
been the managing trustee from 1943 
The Choultry was endowed with immov 
able property comprising an area of 453 
acresof land which by careful management 
was now fetching an income of Rs 40 000 
Besides feeding the poor and affording 
free lodguig facilities to pilgrims scholar 
ships were being given to deserving stu 
dents The Sevasadanam was endowed 
with huge properties wnich were fetching 
Rs 18,000 as income Theobjcctsofthis 
charity were (1) to import education and 
training m handicraftto women (2) h! 
fcedpoorgirls , (3) p ovide free shelter to 

women students and (4) run womens 
Sanskrit School At no time there had 
been any complaint about nusmanagcmwd 
oftheaforcsaid trust a numberofotfter 
Choultries were also mentioned which 
were being managed by the hereditary 
trustee or trustees Some of them w^ 
providing food and shelter to students and 
travellers of all castes and creeds including 
Muslims and Chnstians Among the 
objects of some of 'he Choultnes was 
included the performing of pujas m 
temples These Choultnes were founded 
in the last century and ever since thea 
inception the members of the familyo' 
founder or founders bad been jnanaS'®* 

them Atnotimctherchadbeeoanycoc^ 

lamt of any kind against the manageffl^ 

On the contrary thehercditaiy 
unproved the endowment properties an 
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vacant site — Permiss on given to lestec to 
build houses in any manner— 'Whetlicr lease 
is for purpose of business or trade — ^Ap- 
licabilitv of the Act . . 401 

Bombay Rents. Hotel and Lodging House Rates 
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stflrject matter of appeal u Special Leave peb 
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Companies Act (I of 1956) section 111 (5-A>— 
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Appeal under — Scope — ^Interference with 
Quantum of sentence in a criminal case — 
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for default committed by member— Association 
if entiled to amount remaining duo after satis- 
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nquinag into the truth of the tofonnatioa. 
Magistrate if could ask the petitioners to give an 
interim bond for good coiduct — SIS 
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based on untrue evidence — Evideutiarv 
value of . 432 

Factories Act (LXin of 1948), section 112 — 
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agreement ”, if mean an actual or completed 
reference made pursuant to an arbiltauon agree- 
ment or an arbitration agreement that has 
come mto existence as a result of a commercial 
contract— International Law to what extent 
overrides Municipal Law . . 184 

Foreign Exchange Regulation Act (VH of 1947), 
section 23-C (1)— Scope — Partner in charge of 
and responsible to the company deemed gmlty of 
contravention of the Act — Partner who was in 
Japan at the time of contravenuon, if deemed 
guilty . . 12 

Forward Contracts (Rcgulattou) Act (LXXIV 
of 1952), sections 11 and IS — East India and 
Hessain Exchange Ltd — Bye-law I (h). 15 
and 17 — Bye-law (1) (b) whether manda- 
tory — ^Effect of non-comphance ..418 

General Clauses Act (X of 1897), section 6— 

Scope aud applicability .. 307 

Gujarat Panchayat Act (VI of 1962), section 
307 — Saurashtra Terminal Tax and Octroi 
Ordinance (1949)— Nagar Panchapt constitu- 
ted under Gujarat Panchayat Act in place of 
former municipaiiiy constituted under its prede- 
cessor Act— Ri^t to col'oct octroi previously 
Vested in municipality — If enures to the benefit 
of Nagar Pancha^t 214 

Hindu Adoptions and Maintenance Act (LXXVin 
of 1956), section 23 (2) — Scope — Maintenance of 
wife and daughter — Quantum — Relevant consi- 
derations . . 270 

Hindu Law — Family arrangement — Require- 
ments . . 650 

Hindu Law — ^Lcgal necessity — ^Hindu widow com- 
petent to dispose of the whole estate in the property 
for legal necessity — Onus of proving legal necessity 
how dircharged by the alienee — Recitals in a deed 
of legal necessity how far relevant . . 550 

SCJ— 2 


Hindu Law — Minority and guardianship—’ 
Mother natural guardian after the lather — Father 
and mother fallen out and mother hvmg separately 
and managing the afiairs of her minor tUughter 
Itvmg under her care and proiecuon — Gram of 
leases ol the properues of the minor daughter fay 
the mother, it vaud m law . . 17 

Hindu Law — ^Zammdari estate — Wajib-ul- 
Arz — Interest of Zanundar — ^Whether hfo 
estate ... 432 

H ndu Law — ^Zaipindan (Impartible) — Suc- 
cession — Two or more claimants equally 
removed from common ancestor — Picfer- 
ence ... 431 

Hindu Law — Zammdan — ^\Vaiib-ul-Arz — 
Power of Governor to pass orders — ^Nature 
of — Whether quaSi-judicial . . 432 

Impartible Estate — Nature and incidents of— 
Impartible estate, if can be equated to an 

ancestral jomt family estate .. 168 

Imports and Exports (Control) Act (XSTII 
of 1947) (as amended m 1960) and Sea Cus- 
toms Act (VIII of 1878), Section 167 (8) — 
Breach of conduions of licence — Whether 
liable to be punished under section 5 as 
amended — Confiscation of goods — ^Whether 
can be ordered 415 

Income-tax Act (XI of 1922), sections 10 (1), 

10 (2) ixi), 10 (2) (av), 18 (3-B) and 18 (7>- 
Assessee-company — Supply of technical knowhow 
by a foreign company under an agreement — ^Pay- 
ment of retainer fee — ^Tax deductible at source 
on such payment — Payment by assossec in default 
— Foreign company refusing to reimburse pay- 
ment — Amount written off— Business considera- 
tions — Claim for deduction — Payment neither 
inci^ntal to business, nor a bad debt, nor business 
expenditure — Not allowable — ^Liability arising out 
of non-compIiancc with statute .. 547 

Income-tax Act (XI of 1922), sections 10 (2) (vii), 

24 (2)— Business income--Computation of — 

Allowances — Sale of colliery business — EBusiness , 
earned on by assessee during part of relevant 
accounting year — Agreement for sale — ^Assessee 
to carry on business on behalf of purchaser as 
on and from relevant accounting year — Closing 
down sale — Price less than book value — Assossec, 
whether entitled to balancing allowance . . 338 
Income-tax Act (XI of 1922), section 10 (2) (.tv) 

— EBusiness expenditure — Requirements to claim 
deduction — Retiring benefitsforcompany’s inanag- 
ing director — Arrangement to provide pension on 
retirement for hfo or to h'S wife in the event of his 
death before age of retirement — Tiustces to take 
out defoTTi-d annuity policy on life of managing 
director — Amounts paid to trustees — When be- 
comes admissible allowance .• 34 

Income-tax Act (XI of 1922). section 24 (2) — 
Same business — Loss — Carry fonvard and set- 
off— Two businesses — Intcr-conncclion — Inter- 
lacing — ^Intcr-depcndcnce — Unity — ^Tests — Com- 
mon management — Common business organisa- 
tion— Common administration — Common fund 
— Common place of business — ^Asscssec-com- 
pany ownmg a distillery, acquiring gur refining 
company, later — Purchase and sale of shares of 
lease company— Loss — Set-off against income of 
sugar business — Allowability . . 352 

Income-tax Act (XT of 1922), sections 24-B (3), 

34 (3) second proviso— Reassessment— Limita- 
tion— Asscssco dying after filing returns and 
producing documents but before assessment— 



■Wilt—Wifo appojatol executrix and son disinheri- 
ted— Nouce to son and asiessment made on 
esBteretresentedbyson widow andter children 
— ^Gsossment set aside on appeal py Son witb 
direction to make fresh assessment on ewuinx 

Presh assessment on executrix— \Vhether barred 

by limitation— Lack of notice to executt g 
before original assessment — Effect 329 

Income tax Act (XI of 1922) section 26-A and 
rule 2 of the rules made under section 59— 
Regislraiion of farm— Application — Receipt of 
application within relevant previous year— 
Appliaion for registration of firm under Partner 
ship Act filed within the relevant previous year 
but entry in the register of firms made after 
the end oftla previous year— Application under 
section 26-A whether effective 335 

Income ux Act (XI of 1922) section 26-A— 
U P Excise Rules rules 374 322—11 P Excise 
Manual Form FL II— Registration of firm— 
Partnership by brothers— Vending foreign Lipior 
— Licence issued to one brother — Pormof liceocc- 
boldcr not prohibited from entering into a 
partnership — Firm legal— Entitled to regisira 
lion 647 

Income-tax Act (XI of 1922) sections J4 (I) (n) 
and 10 (2) (tii) — Back assessment — Material facts 
— ^True and full disclosure— Duty on assessee— 
Sale of assets b> assessee-company— Deemed 
profits— Sate pneo— Excess over wntiea down 
v?)ue— Not s^wn in the re'urn— Reassessment 
proceedings— Part oi sale proceeds— Whether 
deemed profits— To b. decerm ned before decid 
mg on validity of reassessmmtproce^mgs 29 
Income tax Act (XI of 1922) section 54 (1) — 
Production of assessment orders by assessee or 
bis representative lO interest- Admtssibiliiy of 
evtdenct S31 

Income tax Act (X( of 1922) section 66— Fact 
or law— Reference— Tribunal— Assessment pro 
ceedmgs — Additions to the returned income- 


pioperty into impartible and gowned by the 
rule of primogeniture 586 

Labour Law — Gratuity — Qualifying period for 
gratuity — Distinction between cases of resigtia 
uon and leurement and cases of dismissal for 
misconduct m the matter of the qualifying period 
for gratuity, if could be sustained 139 

Labour Law— Termuiation of services— 

Onlcr of temuoaiion couched in terms of 
aa order of termination nm^/ieirer— Labour 
Court if can go behind the order and con 
Cider whether order was imposed by wav of 
penalty 457 

Liiniutian Act (IX of 1903) section 14 (1)— 
Applicability — Other cause of a fake nature — 
Moaning of . 117 

Dmitwon Act (IX of 1908) section 15— Inter 
pretauon — Prescribed meaning of— Tbo word 
prescribed if applied to limitation presenbed 
in section 43 of the Civil Procedure Code 55 
Ltmiiation Act (IX of 1908) section 15— Scope 
— Eucuuon Pfoceedmgs — Stay of the proce-duigs 
by injunction isiued by th* High Court — Decree- 
holder if could claim ih“ benefit of section 15 m 
lespect of the perod of stay of execution of the 
55 

Loss — Carry forward and set-off — CoILery 
business earned on dunng part of relevant as 
assessment year— Sale of business— Loss m 
kA»iaess in earlier years— Whe^r can bo set 
off agauist dividend from shares held as stock 
io trade 333 

Madras District Municipafaues Act (V of 1920) 
•ectios 82 (2)— Annual value of Buildings imdff 
—Determination of— Municipality if hu to look 
to a^ IS bound by fair rent payabb under the 
Rent Control Act 142 

Madras Estates (Abobtion and Conversion into 
Ryotwari) Act (XXVI of 1948) sections 45 46 
and 47— Scope —Right of ih^ junior members 
of the joint family to receive mamtenanee from 


Siotained by Tribunal In appeal-Peualiy pro- wmily to receive nBintenance from 

ctsdings-Penaliy reduced by’^ibunal in appeal 


-FinJiag io proof of'ionVaiiiis'it o“«?St! ’i*® date-Ri^t'bMed, on contract 

io9>me — Order of Tribunal declining to make 


reference justified- Fact and no question oflaw 
involved — Junsdiaion of Tribunal to reach a 
conclusion different from the one in assessment 
proceedings — Question outside the scope of the 
reference asked for ^ 64S 

IncomMax Act (XI of 1922) section 65 (1) — 
Refereocs — “ QusjUO'I of Uw arising out of such 
order "—Aspea o{ question not raised before 
Tribunal— Wheih-t can be urged before Hgfa 
Court 35 

Income tax Act (XLIII of 1961) section 154— 
Rectification— Mistake apparetu from record — 
What IS— Registered firm— Original assessments 
madv on slab rates prescribed under respective 
Finance Acts applicable to registered finss— 
Individual assessments of partners assesKd at 
maximum rates m the status of non residents— 
Whether assessments an be rectified to apply 
maximum rates 

Indian Regtstiation Art (XVI of 1908) sec- 
t-on 17— Registered lease deed— AKreenxmt 
10 vary rent— Rejastration, wheth-r es««n 


Jagns— Jomt famify property— Independent and 
sovereign Rnler ifpnild chang- the nature of the 


or family arrangement— Right if extinguished 
by the operation of sections 45 u> 47 168 

Madras Estates (Abolition and Conversion into 
Ryotwan) Act (XXVI of 1948) section fid- 
interpretation — Estate meaning of- Build 
lOgs foimmg part of impartibb estate but are 
outside the geographical limits of aniapartibb 
estate if ceased to be part of the estate on the 
abolition of estates 167 

Madras General Safes Tax Act (I of 1959) se<> 
(100 42 (3)— Validity 342 

Madras Inam Estates (Abolition and Con- 
version into Ryotwan) Act (XXVI of 1963)— 
Madras Leasehold s (Abolition and Convenioa 
into Ryotwari) Act (XXVn of 1963)— Madras 
Minor loams (Abolition and Conversion inio 
Ryotwan) Act (XXX of 1963)— Validity — Comtv 
|atioaofIndia(1950)ArticIes21 31(2)aDd31 A 32* 
Madhya Pradesh AbofaUon of Propne'arr 
Riahts (Estates Mahals Alienated La^ ) 
Act n oI 1951) Section 14— Score 
Junsdiction of Coinpensalion Offitcf to 
determine competing claims of persons to 
pwpnetaiv ngha to ptoperW 
Government— Jurisdiction of ovfl CouiL 432 

Bombay Tenancy and Agrcultuf^, 
(Vidarbha Region) Act (XCIX of 1958) 
sections 19 20 and 35 (1) and fl^Apo’ ca. 
bOity of section 19— viluntary celivery of 



possession by tenant to landlord— No sur- 
render of t e nan c y in wnting, and no verifi- 
cation of surrender by Tahsildar — Validity 
of landlord’s possession — ^Rieht of tenant for 
restoration of possession . . 441 

Madhya Pradesh Land Revenue and Tenancy 
Act (XXX of 1950), section 70 ( 8 ) — Scope and 
effect of — ^If bar to plea of part performance by 
purchaser — Contract — ^Implied terms .. 51 
Master and Servant — ^Railway administration and 
Stall-holder — Agreement between the railway 
administration and the stall-holder (a licensee) 
— ^Allotment of tea and refreshment stalls — To be 
run as per directions of the administration — 
Agreement providingtermination, without reasons 
on one month’s notice on either side — 

Termination of agreement — If effects valid dis- 
charge — Summary delivery under section 138 
Railways Act — If can be ordered . . 636 

Medicinal and Toilet Preparations (Excise Duties) 
Act (XVI of 1955), Sch^ule, Item 1 — Manufac- 
ture of medicinal preparation with the aid of 
tincture of which alcohol is a component — Pre- 
paration is liable to excise duty under Item 1.. 267 
Mines and Minerals (Regulation and Develop- 
ment) Act (LXVn of 1957), section 30 — Exercise 
of siio moto power under — Necessity to give 
person affected opportunity to show cause. . 320 
Mysore Elementary Education Act (VI of 1941), 
as amended by the Mysore Elementary Education 
(Amendment) Act of 1955, section 9 and 
Schedule — Levy of education cess on ‘shop rent' 
— ^Vahdity — Conditions of auction of license to 
vend toddy etc. — If creates liability . . 363 
Mysore University of Agricultural Sciences 
Act (XXll of 1963), section 7 (5)— Validity- 
Provision is ultra vires the State Legislature — 
LL.R. (1960) Punj. 781, Distinguished. .. 367 
Partnership, deed of— Partnership one at Will 
— All disputes arising during or afterwards 
between the partners touchmg the partnership 
agreement to be referred to arbitration — ^Truth 
of the alleged oral agreement to dissolve the 
partnership, if can be a subject-matter for 
Arbitration Act (X of 1940), section 33 . . 114 

Partnership Act (IX of 1932), sections 58 and 59 
—Application for registration of firm made before 
Registrar of Firms — Necessary entry made in 
the register of firms subsequently — Registra- 
tion effective from date of entry and not from 
date of application for registration . . 335 

Patna University Act (III of 1962), section 26 (2) 
— ^pc — Appointment of University Professor 
— Public Service Commission to have the assis- 
tance of two experts in the subject for which 
appointment was to be made — Experts not to 
have a nght to vote — “ Shall be associated ” 
with the Commission, if means tlioir physical 
presence at the time of interview — 61 

Patna University Act (HI of 1962), section 26 (4) 
— Scope — Appointment of University Professor — 
Syndicate not accepting the recommendation of 
the Commission — Vice-Chancellor's action in 
sending the matter to the Commission, if requires 
further sanction of the Syndicate . . 61 

Patna University Act (III of 1962), section 57 — 
Scope — Transitory provision enabhng the Vice- 
Cbancsl'or to discharge the funcuons of the 
University with the previous approval of the 
Chancellor— Appeintment of a University Pro- 
fessor — Unction obtained for direct appointment 
and also tor advertisement — ^Revision in tbs 
advertisement in terms of the statute if a conse- 


quenu'al step not requiring the further approval 
of the Chancellor * 60 

Penal Code (XLV of 1860), Section 97 — 
Plea of self-defence— Proof— Accused if cap 
rely on prosecution ewdence and material 
on record without letting in defence evi- 
dence 397 

Penal Code (XLV of 1860), sections 396, 411 
Md 412— Evidence Act a of 1872), section 114, 
Illustration (c)— Recovery of part of stolen goods 
from accused three days after the occurrence of 
a dacoity— Presumption as to nature of offence 
committed _ _ 359 

Penal Code (XLV of 1860), sections 415, 419 and 
109 — Offence of cheating— Ingredients — Oath 
Commissioner induced to attest and an affidavit 
by deception practiced by appellant m wron^y 
idenufying the person swearing to it — Convic- 
tion oI appellant under section 419 read with 

section 109 — Legahty .. 264 

Press and Registration of Books Act (XXV of 
1867), section 7 and Representation of Peo- 
ples Act (XLm of 1951), section 123 (4)— Pre- 
sumption under section 7 — Effect . . 466 

Press and Registration of Books Act (XXV of 
1867), section 19-D (b ) — ^Effect of annual report 
published by Press Registrar . . 466 

Prevention of Corruption Act (II of 1947), 
section 5 (1) ( 6 j— Interpretation ‘of himself’ 
— Sub-section, if encompass within its ambit any 
subordinate who is connected with thr official 
functions of the pubhc servant . . 592 

Punjab General Sales Tax Act (XLVI of 1948), 
as amended by the Punjab General Sales Tax 
(Amendment and Validation) Act (VH of 1967), 
section 5 (3) ( 1 ) and ( 11 ) and Central Sales Tax 
Act (LXXlV of 1956), section 15 — Interpretation 
— Stage of sales lax — The provisions specifying 
the stage as the last purchase or sale by a dealer 
hable to pay the lax— Provisions, if in conflict 
with section 15 of the Ceniral Act . . 134 

Punjab Pre-emption Act (I of 1913), section 8 
(2) — Notification by State Government under— 
Allegation that the notification svas issued mala 
fide— Oaiis of proof— Held on facts that notifica- 
tion m the instant case was issued mala fide. . 348 
Punjab Pre-emption Act (I of 1913), section 8 (2) 
— ^If infringes Article 14 of the Constitution of 
India (1950) — (Quaere) . . 349 


Punjab Pre-Emption Act (I of 1913), section 
15 (1) (a), Fourthly — Right if pre-emption 
of tenant — When available — Tenancy must 
tion of tenant after sale but oefore suit for 
subsist till date of decree — Decree for evic- 


pre-emption — Righ 


of pre-emption, if 


lost 

388 


Punjab Security of Land Tenures Act (1953), 
sections 14-A and 18— Scope of— Application 
for ciectmenl against tenant by landlord on 
grounds of arrears of rent— Tenant fikng 
application under section 18 for purchasing 
lands— Subsequent order for eiectnicnt — 
Right of tenant to purchase lands whether 
affected -■ 405 

Rai'ways Act (IX of 1890), sections 41 (1), 29 
and 42— lurisdiction conferred on Railway Rates 
Tnbunal under section 41 — Scope . . 522 

Redemption of Mongages (Punfab) Act 
(11 of 1913), section 12— Scope— Summary ortfcr 
by the Collector made conclusive — Section 12, if 
enlarges the penod of limitation fora redemption 

»tif —■ 8 



Representation of the Peopte Act (XUn of 19S1X 
seaions 8 (2) and 100 (1) (j>-Convictton for 
criminal offence of returned ondidat© before 
polling and declatauoa of result— Conviction set 
aside lU appeal during pendency of election poU 
tion— Election if liable to be set aside on the 
ground that the returned candidate was disquab 
lied under section 8 (2) 260 

Representation of the Peoples Act (XLIU of 
1951) sscuons 9) (1) an! 93— Corrupt practice 
— Ptrsoa not a pariy to p tuion— Procedure 465 
Revenue sale — ^«urity bonds in favour of 
Government— Power to sell only the properties 
secured— Secured as well as other properties 
sold— Wholesale is void 632 

Rej y«i/cafj— Plaint on the face of it barred by 
any law it is not op.n to the Court to decide all 
the issues— Final decision based on Courts 
decision on more than on- point each by itself 
snffiuent for tbs vlimaie decuion— Decision on 
each of th sc points if operates as rej judicata 
between ibe parties 555 

Rui yudicnru— Revival of the execution proceed 
mgs after the si y of ih m by an order of injunc 
tion issued b> ibt Hi^ Court— Judgment-debiot 
asking only for setting asid^ th./ sale— Judgment 
debtor if barrel irotn qtisstiotung the revival o( 
execution proceedings 55 

Reaeision, order of — Appellant reverted to 
h-s substantive post from the officiaiiog 
higher post— Form of the order if dirsiie — 
Letter of the Director of Panenayat Ra) 
directing that the appellants name be struck 
oS the list ot person el^le lot promo* 
tion, if proves mala fide of the au b-^niv 
409 

Rks (Southern Zone) Movement Control Order 
(1957>— Southern States (E^gulation of Exports of 
Rice) Order (1964) and Andhra Pr ' • - 


- confer arbitrary powers— Ab- 

sence of provision for app,jl or revision— Effect 
497 

Sea Customs Act (VOT of 1878) sections 169 
I70-A 171 A. 172, 173 and 182 and Indian Evi 
deace Act (I of 1872) secuon 25— Customs 
officer invested with the power to enquire loco 
frmgements of the Act for the purpose ol ad 
indicating forLituie and penalty but has 
no power to submit a report under section 173 
Criminal Procedure Code— Customs OSker >f 
a police officer 123 

Specific performance— Aptement for the pur 
chase of a plot— Eam-st money — Balance lo bo 
paid Within one month on the execution of tbo 
sale deed — Title of the vendor incomplete and 
sanmion remained to be obtained from the 
Rehabiliution Ministry— Extension of the penod 
for execution of th. sale deed (o obtain sanction 
— Subsequent cancellation of the agreement, if 
justified— Rcadyaad willing to perform— Test 619 
Suit for specific performance of agreement to 
sell — Alternative relief for reiund of part payment 
of pnee made and damig*s— Appeal against 
decree refusing specific performance bat directing 
refund pending — Execution of decree and deposit 
of the amount by the defaulting tender— Appeal 
if infructuous— Conduct of the pany lo bo consr* 




620 


Supcrannnatvosv— Fundamental rule 56 (d>— 
Assam Government Memoraadum issued on 
2Ist March, 1963— If cieatesany right in a 
Government servant- Paragraph 4 thereof if 
Violative of Article 14 of the CoDstituuon— 
Subsequent Memotaadum, dated 2ad ApnL 




State Roard Transport CofEoration— Succes- 
sor to Rarva Jranspoa Authority— A mm 
meat (0 take over all the employees of the 
Authority on its rolls on the date of uk 
ins over the functions thereof (l^t May 
1959) — Award of Labour Court m an indus- 
trial dispute that the discharse of an emplo- 
yee from service was illegal and be roust be 
deemed to be in service— Order for re usiate 
ment and payment of compensation by Or 
potation— Validity 457 

TransfftTnf Property Act (IV of 18821 section 51-A 
— Applicability— Onditioos for making defence 
of i^rt performance— Ac done by transferee m 
pursuance of contract of sale — If to be lodepen* 
dent o( the contrea— Readiness and wiUugaess 
of uansfuree to p rform tus part of the contract 
—Proof of— Sequence of obligations to be p-*r 
formed— Re!evaA*y — Contract of sale— Pron- 
sioas of Transfer t f Property Act— Applicability 
to tbs kw of contract 51 

Transfer oi Property Act (IV of 1832) section 
105 a^ Easam nts Act (V of 1832) section 52— I 
Lease and Licence — ^Difference b.lWeen— I 

Ingredients 583 I 

Ttavancorc Revenue Recovery Regulation (I of ' 

1068 ME) semion 32 (2)— Requisites under 
satisfied — Misdescnpuon of Survey No only of 
property— Idenuty of property known to con 
cerned parties — If no proclamation —No proof 
of sale for a very low and inadequate pneo— 

Sale If liable to Ik set aside 631 

Trust— Family idol and the woisbtppcts 
all along zneotbers of the family— Public has 
DO nght o( worship as of right — No inter 
tentioa by the pubi c at any staga— Trust, 
not a public trust under the Bihar Hmdu 
Religious Trust Act 1950 461 

United Provinces Agricultural IncorDe*tax Act, 

1948 (lU of 1949) seciioo 6 (2) (b) (iv)-Agiv 
culiurai ineome--Computatioa of— Dcductiotu 
— Exp.Qses lO raising the crop in makiqg if fit 
for market and iraosportaiion etc — ^Assessee 
canyiog on large-scale agricultural farming m 
sugar — Staff establishment- Housing facilities 
— R^in— Vehicles— Saff allowance— Pro vident 
fund— PenodKals— If and when allowabla 
deductioo 155 

Uttar Pradesh Indastnal Disputes Act (XXVHI 
of 1947) as amended by Act (I of 1957) srotioi 
6-A — -“Award — Meaning of — Should be libe- 
rally construed— lacludet within Its fold award of 
an adjudi^tor under U P Industrial Disputes 
Act 307 

Uttar Pradesh Industnal Disputes (Amendment 
and Miscettanoous Provisions) Act (I of 1950 
as amended by U P Industrial Disputes (Ai^d 
inent and Miscellaneous Provisions) Act (XXHI 
of 1957) section 16— “Section 6-A of ito Pnna* 
pal Act —Meaning of 307 

Ui»t Prid«h ladusiriaV Disputes (Anwodffl^t 
and Miscellaneous Provisions) Act (I of 195^ 
secuon J 7-— Scop* 507 

U P Muaicipaliues Act (II of 1916) section 128 

(1) (vfO and rul« framed under section 296 read 

With section 153 (c) of the Act— ta-erpreta*’®’^ 

— ToU on the vehicle en cnng the municipality—’ 

Toll, if could b- realised from the passen^s 
srried by the vehicle “'5 

Words and Phrases — ^’Business, ‘trade and 
premises 401 

Words and Phrases — ^‘Xocality” 427 

Words and Phrases — Stone srfiether forest 
produce , 439 
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RETIREMENT OF SRI K. SANKARANARAYANAN, EDITOR. 

After serving for nearly twenty years as Editor, Sri K. Sankara- 
narayanan is retiring from active service for reasons of health. 
Cataract, an affliction of age, spares few people, and possibly, in the 
case of Sri Sankaranarayanan, it was hastened by going over closely 
printed type matter. 

Quiet, unassuming, and even non-interfering, Sri K. Sankara- 
narayanan hardly ever threw his weight about. He concerned him- 
self only with his work, at which he was systematic and competent. 
He sought no limelight, nor the publicity which an Editorship of a 
premier Law Journal could have brought him. 

After taking the Law degree, he joined the office of 
SriS. Doraiswami Iyer, a leading lawyer of those times, and was one 
of his senior-juniors till Sri Doraiswami Iyer, giving up a lucrative 
practice, retired from the profession. While he was working in the 
office of Sri S. Doraiswami Iyer, he served as a Reporter of the 
Madras Law Journal for a number of years. He revised some of the 
Local Acts published by the M.L.J. Office. 

In July, 1952, he took over the Editorship on the passing away 
of Sri V. Subramania Iyer, and since then, has been editing the Madras 
Law Journal as well as the Supreme Court Journal and Madras Law 
Journal (Criminal) . He maintained, during his editorship, the high 
tradition the Journals had set up. 

Though his vision is partially restored, editing and reading of 
proofs would be too much of a strain and he seeks rest and relaxation. 

Our relationship had been most cordial and his service to the 
Journal has been abiding. 

We take this opportunity to wash him many happy years of 
restful and relaxed life. 


Publisher. 


sj— 3 
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PROFESSOR S VENKATARAMAN 
OUR NEW EDITOR. 

We are glad to inform our subscribers that Prof S Vcnkataraman has agreed 
to be the Editor of the Supreme Coutt Law Journal A profound scholar, \Mth a 
capacity to express himself succinaly. Prof S Veniataranian hardly needs 
any introduction to the members of the legal profession or to students of lavt 
Prof S Vcnkataraman has svon distinction as a Professor of I^w He was the 
Editor of the Madras Law Journal from 1940 to 1945 and during his tenure 
imparted considerable vitality to it 

He IS still active, physically aadinentall) and has been delivering lectures to 
students m various universities and during his retired life has edited and revised with 
distinction several legal commentaries 

He has kept up his close contactswith this Joumalj and even while ui service in 
Andhra he had been contributing to the pages of this Journal scholarly 
and inforinative articles on a variety of subjects His annual review of the trends 
of latv published to the Madras Law Journal has set a pattern m Indian Law 
reporting and has been greatly appr'^nated for its clarity, conciseness and 
complete co\ erage 

Under his expcneoccd and able Editorship the Publishers hope that the 
Journal would be of greater service to its readers id Ibe years to come 
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ERROR in PERSONAM 

(With special reference to Mistake Inter- 
presentes ; Legislative intervention 
A Desideratum] 

By 

Philip K. Thayil, 

Principal, Law College, Ernakulam. 

“ There is no branch of the law of con- 
tract ” says Professor A. L. Goodhart\ 
“ which is more uncertain and difficult 
than that which is concerned with the 
effect of mistakes on the formation of 
contract and of the various problems 
which have arisen here the most disputed 
seem to be those in which questions con- 
cerning the identity or the existence of the 
parties are in issue It was only sixteen 
years ago that C. J. Slade wrote his memo- 
rable article, ‘ The Myth of Mistake in 
the English law of Contract.’® “Mis- 
take as such” he declared, “ has no 
operative effect whatever at law 
This was, as J. C. Hall observed, good 
news for the student^, but in fact problems 
of error in personam are almost bafflingly 
frowning at the face of the student as there 
is a very lamentable lack of any successful 
key to unlock this problem of error in 
personam. 

The scope of this article is a brief survey 
of the various attempts by the most emi- 
nent English jurists and text book writers 
to rationalize the cases on this topic and 
to see how far rationality has been injected 
into this confused and difficult branch of 
the law. To throw light on certain 
inequities and defects in the existing law 
on this topic is one of the aims of this 
article. Desirable amendments in order 
to make this branch of the law conform 
to justice and equity and to plug the loop- 


1. Mistake As to the Identity in the Law of 
Contract, L.Q.R., Vol. 59, p. 228. 

2. L.Q.R. Vol. 70, p. 385. 

3. L Q.R. Vol. 70, p. 407. 

4. Cam.LJ. 1961, p. 86. 
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holes in the present law on this topic are 
also suggested in this article. 

Error in personam'. — Where the offeree is 
aware of the offeror’s true intention the 
sense of the offer must be judged subjec- 
tively i.e., how would a reasonable person 
with the offeree’s knowledge have inter- 
preted the offer. If he would have inter- 
preted it as confined to a person other 
than the offeree, then the offeree is depriv- 
ed of the right to insist that the defendant 
shall be bound by that which was only the 
apparent and not the real bargain. 

Thus in Gandy v. Lindsay^, the contract 
was void because the plaintiff’s offer to 
the knowledge of Blankarn, the offeree 
was addressed to Blankiron & Co . There- 
fore, the fraudulent Blankarn who pur- 
ported to accept it could not bind the 
offeror. Blankarn was acting here just in 
the same way as if he had forged the sig- 
nature of Blankiron & Co., the respect- 
able firm in the order for goods. Simi- 
larly in Lake v. 5mj«io/is®,the appellant 
thought that he was dealing with a differ- 
ent person, the wife of Vander Bergh, and 
it was on this footing alone that he part- 
ed with the goods. He never intended to 
contract with the woman in question. 

It was by deliberate fraud that she got 
possession. No doubt physically the 
woman entered the shop and pretended to 
bargain in a particular capacity but only 
on the footing of being a different person 
from what she really was. In Boulton v. 
Jones,’’ A, who had been in the habit of 
dealing with B sent a written order for 
goods directed to B. But O, who on the 
same day had bought B’s business 
executed the order without giving A any 
notice that the goods were not supplied 
by B. In this case O must have known 
that A intended to address his offer to B 
alone, because he had a set-off against 


5. 2 Q.BD. 96 (C.A.) 

6. 1927 A.C. 487. 

7. (1857)2H. &N.564. 
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him C failed m the actioa to recover 
the price of the goods The order was 
to B, le CTs predecessor m business 
and C accepted it knowing that it was 
intended for B 

It IS not enough for the mistaken party 
to allege more mistake as to the other s 
identity He must according to C J 
Slade show that his offer or acceptance on 
its true construction was not made to the 
world at large but was at least so confined 
in its range as to excludethe other party 
from accepting it and holding him to it • 
In King s Norton Meta! Co v Edridge 
Merret (3 Co* the mistaken plaintiff was 
unable to satisfy this requirement If it 
could have been shown that there was a 
separate entity called Hallam & Co 
and another entity called Wallis then the 
casemighthavecomewithm the decision 
in Qjndy v Z-indrcy**® Here there was a 
contract by the plaintiff with the person 
who wrote the letter by which property 
passed 

Similarly in P/»//fp5V Horndge 

J quoteni the American case of ri/niwidy 
V Merchant D spatch T Co * The 
minds of the parties met and agreed upon 
all the terms of thesale the thing sold, 
the price and time of payment the person 
selling and the p*rson baying The 
fact that the seller was induced to sell m 
fraud of the buyer made the sale only 
voidable but not void ’ 

In truth there are few cases of mistaken 
identity where the mistaken party could 
prove that his offer or acceptance was on 
its true construction confined in its scope 
except oy showing that he intended to 
address it to some other identifiable indi- 
vidual It is for this reason that Sowler v 


8 L.Q R VoL JO Th* Myth o f MaCake in 
Contract, p 394 

9 (1897) 147 L R 9S 'C A.) 

9-a 2QBD96(aA.) 

10 (1919)2K.B 243 

11 (1833) 135 Mass Rs? 233 


Potter‘d*, raises difficulties As Professor 
Goodbart has pointed out it was not 
possible to imply such a term in Sowler v 
Potter‘d* 

** Previous aitcmp s to rationalise the 
cases on this topic says J, F Wilson** 
(Lecturer in Law University College of 
Wales), “have equated mistake as to 
identity with a positive intention to make 
a contract with a person other than the 
one with whom the contract at issue 
apparently has been concluded “ Thus 
Mr Taylor has argued** as Professor 
Goodhart has opined in his article**, that 
an apparent contract with B is void not 
because >4 did not intend to deal with B 
but because he intended to deal with 0, 
a third identifiable party Similarly, 
Cheshire and Fifoot state that an 
agreement apparently concluded between 
A and B it & nullity on the ground of 
mistaken identity if it is proved — (i) that 
A did not intend to contract with B but 
with O and (li) that this fact was known 
either actually or identifiably to 5** 

To these accepted tests objection has 
been raised by J F Wilson “With 
all defeience to the learned writers ’ , 
says J F Wilson ‘ it is submitted that the 
app oach to the problem is wrong ’** 
First It confuses a method of proving mis 
takewjihthcfaotofmistakeitself Mis 
take does not he in proof of an intention 
to deal with O but rather m the absence 
of intention to deal with 5, ic .lack of the 
consent requisite to create the contractual 
tie The introduction of the third identi 
fiab!ep*rson,ismerelyusefuI asamethod 
of proving the fact of mistake, for it « 


12 (19W) 1 K.B 27J 

13 “Idsn Uty la Coatnet and Po tiier Fallacy " 
Mod LR.V0I 17 p 515 

14 IIMLR 257 260 “ 

15 57 L Q R 228 Misufce As to the Identity 
itt the Law of Contract 

16 3rd Ei. p I97 

17 Cit p 515 U ModL.R \ol 17 
p SIS 
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wrong to regard a method^ of proving a 
fact as the fact itself. Moreover this test 
imposes an artificial limit to the doctrine 
of mistake with the result that half the 
decided cases on the subject have to be 
rejected. Further this artificial test results 
in some curious anomalies. Thus if X 
consistently refuses to deal with 7 but F 
finally obtains from X the goods by the 
use of a false name on a mailed order the 
contract cannot be held void for mistake 
unless the false name represents a third 
identifiable person. To argue that if 
there is no identifiable third party (asm 
King's Norton Metal Co. v. Edridge Merret 
<S? Co. the contract is not void and that if 
there is an identifiable third person as in 
Gundy v. Lindsay^^ the contract is void— 
such a conclusion appears artificial and 
is merely reached by a self-imposed limi- 
tation as the doctrine of mistake. 

Cheshire and Fifoot (1969 Edition) suggest 
the following test; 

“ Suppose it IS alleged, that A intended 
to make an offer to B and to B only but 
that by mistake he addressed it to C 
and that C accepted it. If this allega- 
tion can be proved and if .d’s intention 
was known to C, at the time of accep-- 
tance there is logically no correspon- 
dence between offer and acceptance 
and .therefore there should be no con- 
tract. The presumption in this type 
of cases is that, despite the mistake, a 
contract has been concluded between 
the parties since the offer was accepted 
by the party to whom in fact it was 
addressed. The onus of rebutting the 
presumption lies upon the offeror. 

In order to succeed he must show (i) 
that at the time of making the offer he 
regarded the identity of the offeree as a 
matter of vital importance ; (li) that he 
intended to deal with some person other 


18. (1897) 147 L R. 98 (C A ) 

19. 2QB.D. 96(CA.) 
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than the acceptor ; (iii) that the latter 
was aware of the faot.”^® 

The new test proposed by 

Mr. J. F. Wilson is as follows : 

The question is not with whom did A 
intend to contract ? It should be did A 
intend to contract with G with whom he 
has apparently entered into legal lelation? 
A can hold such a contract void only if 
it is satisfied that A did not intend to make 
this contract with O and that G was 
aware of the fact. If the problem of 
mistake is viewed from this aspect the 
difficulties raised by such cases as Philips 
V. Brookes"^ and Sowler v. Potter”^, are 
not as great as they appear at first sight. 
The most obvious method of proving 
such mistake is to prove that O' was well 
aware that A intended to deal with B 
and with B only, for this effectually 
negatives an intention to deal with O. 
This seems to be the line adopted in 
Gundy v. Lindsay^^. Another method is 
to prove that A had no intention to con- 
tract with any one and therefore did not 
intend to deal with 6. “A third suggested 
method ” says Mr. Wilson, “is by pro- 
ving that A has expressly indicated to G 
that he will not deal with him and then 
subsequently appears to have entered into 
such a contract as the result of a trick 
e.g. Said V. B.itt.^* 

This new test can be effectively applied to 
the eleven cases-® decided within a period 
of ninety-five years e.g. Gundy v. Lindsay-^, 


20. 7thEdn ,p.214. 

21. (1919) 2 K.B 243. 

22. (1940) 1KB 271. 

23. 2QB.D.96(C.A.) 

24. (1920) 3 KB. 497. 

25 These eleven cases arc ; — (i) Boulton 
V. Jones, 00 Hardman v. Booth, (iiO Candy v. 
Lindsay, (iv) King's Norton Metal Co v. Edridge, 
(v) Baillie's Case, (vO Gorden v Street, (vh) 
Philips V, Brookes, (Viii) Lake v. Simons, («) 
Said V. Butt, (x) Sowler v. Potter and (xi) 
Dennant v. Skinner. 
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Baxdman v Bootk'^\ etc In each of 
these there appears the identifiahle thud 
person Yet according to Mr 'Wihonthc 
decisions turn on a lack of intention to 
deal with O rather than on a positive 
intention to deal with B In Boulton v 
Jones^, also it is worthwhile to note that 
there is no suggestion thtoughout the 
judgment that proof of an intention to 
deal with another identifiable person is 
the only method of estaolishmg a 
mistake 

To refute the ‘ third identifiable person 
approach to mistake, Wilson relies on 
two passages from the work of academic 
lawyers who support that method The 
second paragraph in the section dealing 
with mistake as to identity m Anson s 
Law of Contract^ supports Wilson’s 
thesis when it says we may start with the 
proposition that a person cannot coosti 
tute himself a contracting party with one 
he knows or ought to know has no 
intention of contracting with him”. 
Then Wilson quotes the following 
passage from an article written 
jn 1932 b> Prof Goodhart and 
Mr Hamsan — * It is an axiom that m a 
transaction between A and B A knows 
that B will not (from any motive) contract 
with him, but nevertheless attempted to 
steal B s consent to contract he cannot* 
having purported to steal B s consent 
pretend that there is a contract between 
himself and B on any view of a contract 
because neither is there consent, consent 
not being capable of being stolen nor has 
A any reasonable expecta’ion that con 
sent was given by B to that contract 
Wilson s submission is that once B has 
proved to the satisfaction of the Court 
that he did not intend to make his appa 
rent contract with A and that A was 
aware of the fact then the contract is 
void for mistake regardless of whether^ 


25-a (1863) 32LJ Ex. lOS 
1 (1857) 2 H & N 564 
1-a 22Bd Eda p 274 


intended to deal with a third identifiable 
person 

The cases of SoHhry Pn«er*,andfing’j 
Norton Metal Co v Edridge*, are coasi 
dered irreconcilable In both these there 
IS no third identifiable person ’ Yet 
the decision in the one is contrary to that 
in the other Philips v Brooke* is said,to 
be wrongly decided and the remaining 
cases in the eleven are censured since then 
judgments rely to a large degree upon 
Poihicr s test Mr J F Wilson con 
tends that all these cases can be reconaled 
if the suggested test for mistake is accepted 
Pothier s test what is its true nature — 
The lest is “does error with regard 
to the person 1 contract destroy the con 
sent and annul the agreement’ ? Ac 
cording to It mistakes as to identity 
Will not operate to annul an apparent 
contract imless the plaintiff can pro« 
that consideration of the person formed 
an element in the contract If it did form 
an element m the contract it is sold 
even without a third identifiable person 
Professor Goodhart has pointed out 
that the case of 5flid V deals with 

the position of an undisclosed principal 
rather than with the point of mistake 
But Me Cardie J treated the facts of 
this case as though A had disguised 
himself as O in order to obtain a ticket 
from B Two points m this judgment 
are important First Pothicr’s test is 
cited merely to prove that a reasonable 
man might expect B to be vitally m 
teresled in the identity of the purchaser 
of the ticket, for, if he was willing to 
sell to all comers how could he allec* 
that he did not intend to sell a ticket 
to *4 ? So per Me Cardie, J , A firs* 
night therefore is a special event with 
special characteristics As th e plaintiff 

2 (IWO) 1 K. B 271 

3 (1897) 147 UL 93 

4 0919) 2 K B 243 

5 For mote about Pothier s test see Mod 
UR Vol 20p 38 

6 (1920) 3KB 497 
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himself stated in evidence, the manage- 
ment only disposes of the first night 
ticket to those whom it selects. 

Secondly the judgment concentrated 
on proof of mistake, not on the fact 
that B intended to sell the ticket to C 
hut on the fact that he did not intend 
to sell it to A who was well aware of 
the fact. This satisfies Wilson’s condi- 
tion. The personal element was there 
strikingly present. 

A higher degree of care is needed in 
the case of mistake inter preseiUes. In 
the most controversial of these cases. 
Philips V. Brooks the plaintiff had to 
prove that he did not intend to deal with 
North. A third identifiable person was 
present in the person of Sir George 
Bullough, but the mere introduction of 
the name of Sir George does not render 
the contract ipso facto void for mistake, 
for a name is no more than an attribute. 
Consequently the trial Judge had to 
decide whether the jeweller intended to 
deal exclusively with Sir George Bullough 
or intended to deal with the customer 
before him though believing him to be 
Sir George Bullough. Only in the first 
case will the contract be void for mistake 
and Horridge, J., was not of the opinion 
that such an exclusive intention existed. 
His Lordship observes ; I have come 
to the conclusion that although he believed 
the person to whom he was handing 
the ring was Sir George Bullough he 
in fact contracted to sell and deliver it 
to the person who came into his shop 
and was not Sir George Bullough but 
a man of the name of North who obtained 
sale and delivery by means of the false 
pretence that he was Sir George Bullough. 
The same view of the judgment is taken 
by Lord Haldane in Lake v. Simmons^ 
where he states Horridge, J., found 
as a fact that though the jeweller 
believed the person to whom he handed 


7. (1919) 2 K.B. 243. 

8. (1927) A.C. 487. 


the jewel was the person he pretended 
to be, yet he intended to sell to the person 
whoever he was who came to the shop 
and paid the price and that the mis- 
representation was only as to pa 3 rment. 
There was therefore consensus with the 
person identified by sight and hearing.” 
Hence Mr J. F. Wilson submits that 
Philips V. Brooks^, can be esily recon- 
ciled with the decision in Hardman v. 
Booth ^0, where j 4 at the outset intended 
to deal with Gandel & Co. and never 
for a moment thought of dealing with 
the person before him except as a re- 
presentative of the firm. The mere 
fact that both transactions took place 
inter presentes does not mean that the 
decision in both cases should be iden- 
tical. They are distinguished m that in 
Philips V. Brooks^, the trial Judge found 
as a fact that the jeweller intended to 
deal with the person before him regardless 
of his identity, whereas in Hardman v. 
Bootb'^\ the Court found as a fact that 
the plaintiff did not intend to deal with 
the person before him. 

Philips V. Brooks^, is expressly followed 
in the recent case of Bennaiit v. Skinner^\ 
where Hallet, J , deals with the problem 
of mistake not by enquiring whether the 
plaintiff intended to deal with C but by 
discovering whether he had given any 
proof of an intention not to deal with B. 

It is well agreed that upon a sale by 
auction a contract is completed on the 
fall of the hammer. Up to that time 
Mr. Dennant had not inquired the name 
of the bidder. He had knocked down 
the van to the man who had bid, whatever 
the top bid was irrespective of the identity 
of that particular man. In Dennant v. 
Skinner''^^, “there was no mistake as to 
the contracting parties at the time of the 
contract of sale was made”. The bid for 
the sun was accepted before his repre- 
sentation. 

9. (1919) 2 KB. 243. 

10. (1863) 32 L.J. Ex. 105. 

11. (I948) 2K.B. 164. 
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In Lake v Simmo7is^\ A posed as the 
wifeof Jandbythis means obtained from 
a jeweller possession of two necklaces 
for the purpose of showing them to B and 
C for their approval In holding that no 
contract ensted between A and the 
jeweller both Lord Haldane and Vis 
count Sumner emphasise the fact that 
the jeweller did not intend to deal with 
A rather than the fact that he intended 
todealwithBandO Thus Lord Haldane 
observed The appellant thought that he 
was dealing with a different person the 
wife of Van der Bngh and it was on 
that footing alone that he parted with 
the goods He never intended to con 
tract with the woman m question Again 
Vis-ount Sumner said She was not 
thepersonwhowas to approte or return 
them thatwasMr VanderBcfghot Com 
mander Digby If there was entrusting 
It was to one of them It cannot be 
argued that the decision was only 
reached by proof of an intention to dea] 
with a third ideotihable person for it is 
interesting to note that Commander 
B gby was a figment of Miss EUison s 
((As^ imagination and had no existence 
m fact. Lake v Sm/nortJ ** the one 
House of Lords authority m the field 
of error in personam has according to 
Dvvlm L J left the question in mter 
presentes open for consideration by 
the House 

The decision in SoMler v Pofter^^ raises 
difficulties To establish a pl»a of miv 
takemthiscaseth-plamtiffhadto prove 
that she did not intend to lease th** pre 
mtses to the defendant and that the de 
fendant was aware of the fact The Trial 
Judge Tucker J employed Fothiers 
test not to decide whether mistake exists 
but merely as a pTehminary b fore al 
lowing th“ plaintiff to prove any mistake 
with regard to identity He said I 
thmk that this case of landlord and tenant 
IS clearly one where considerations of 
IZ (WT) A.C 487 
13 (IWO) 1 K.B 271 


the person with whom the contract was 
made was a vital element in the con 
tract and that therefore if there was any 
mistake on the part of the plaintiff with 
regard to the identity of the person with 
whom she was contracting the contract 
IS void Tucket J bad then to dec dc 
whether in this particular case mistake 
existed (re) whether the plaintiff had 
showfia definite intention not to deal with 
the defendant A defimte intention not to 
deal with is necessary The final dea 
sioo on this point must be on the facts 
of each particular case The evidence 
showed that the agent thought that 
the person with whom he was contract ng 
was not Mrs Ann Robinson who bad 
been convicted of an offence a short lim* 
beforehand She never intended to deal 
with this identifiable person of who'e 
existcDCC she was aware 'Whether or not 
Tucker J was correct in reaching th s 
conclusion on the fact may b* doubted 
but there can be no doubt that hev,3S 
persoonlly satisfied that the plaintiff did 
not intend to make the contract with the 
def ndant and based his decision on that 
ground So any error on his part J F 
Wilson says would not be one on 
principle but one of applying principle t3 
facts Waal is important to be noted is 
that criticism based on absence of third 
identifiable person appears to be un 
justified 

SotvJer v Potter^* has attracted almost 
■umvcssal ttvlimsm ond ttin decissoQ la 
has been frequently suggested to be irtc 
concilable with that in King s Norion 
Metal Co V Edridge and on that 
groundaloneit hasbeenheld that 
V Potter^* IS wrongly decided A bnef 
glanoe at the facts of the former case 
Will show that the suggestion is 
leading In the opinion of the Court of 
Appeal thecontmton th?t tbs Plaintiff 
did not intend to deal with Walhs failed 

14 (IMO) 1 K.B 271 ’ 

15 0897) 147 LJX 98 

tS (1940) 1 K.B 271 
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because “the question was with whom 
upon this evidence which was all oneway 
did the plaintiff contract to sell the 
goods ? Clearly with the writer of the 
letter.” 

The plaintiff could not establish an 
intention not to deal with "Wallis by 
proving an exclusive intention to deal 
with Hallam & Co., for the two were 
identical. The evidence in fact proves 
the opposite, for the facts show that there 
had been previous dealings between the 
parties and consequently the Court would 
either have to hold that the plaintiff 
never intended to make any of the con- 
tracts with Wallis, or that he intended 
to make them all. For if the previous 
contracts were good the plaintiff m this 
case obviously intended to deal with the 
person who had made the other contracts. 
According to A. L Smith, L J., this was 
nothing more than a long term fraud The 
plaintiff failed because the facts proved 
conclusively that he intended to deal 
with Wallis whereas in Sowler v. Potter^’’ 
the trial Judge was satisfied that the 
plaintiff in that case did not intend to 
deal with Mrs Robinson. So it is wrong 
to suggest that S'oir/erv. Potter^ is irre- 
conciliable with Kings Norton Metal Co. 
V. Edrigde^^, though in both cases the 
fraudulent party assumed ficitious names. 

A diflScult problem arises where A in- 
tending to make an offer to B makes 
it to C by mistake No single answer 
can be given because the result depends 
on whether or not C knew of the mistake 
when he accepted the offer. In the first 
case there is no contract because C knows 
that A does not intend to make the offer 
to him. There is no question of per- 
sonality here. The offer cannot be 
accepted by the named offeree because 
he knows that it is not meant for him. 
The parties to a contract are specific per- 
sons and not merely names. But if C 

17. Ibid. 

18. (1897) 147 L.R. 98. 


does not know of A’s mistake when he 
accepts the offer, then A is bound unless 
C might, as a reasonable man have 
known that the offer was not meant for 
him. If A so expresses himself that 
G reasonbly believes that the offer is 
intended for him then A is bound even 
though he (A) can prove that he had 
made a mistake. If Thomas by mistake 
makes an offer of marriage to Theresa 
when he intends to make the offer to 
Mary he is bound if Theresa reasonably 
believes that his offer is addressed to her 
and hence accepts the offer. 

Professor Goodhart points out that a 
statement made by Pothier concerning 
French Law has been cited with approval 
by English Judges with the result that the 
clarity and simplicity of English Law on 
the point has been maned. 

“ If that statement could be buried ”, 
says Professor Goodhart ‘ ‘ Once and for all 
the chief source of confusion would dis- 
appear.” The impugned statement of 
Pothier is as follows. “ Whenever the 
consideration of the person with whom 
I am willing to contract enters as an 
element into the contract which I am 
willing to make, error with regard to 
the person destroys my consent and con- 
sequently annuls the contract.” It is 
also stated by Pothier that when such 
consideration does not enter at all into 
the contract, the contract ought to stand. 
Professor Goodhart observes that this 
statement is untrue in English Law, for 
it substitutes for the English test, “How 
ought he to have interpreted the promise;” 
the entirely different one “ what did the 
promisor intend when he made his pro- 
mise.” Pothier’s statement is quoted 
for the first time by Fry, J., in Bniftli v. 
Wheat croft Here the plaintiff had 
entered into a contract for purchasing 
the defendant’s land as agent for an 
undisclosed principal, Butler Colliery 
Co. The defendant raised the point that 

19. (1863) J H.&C. 803. 
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the plaintiff when he made the contract 
knew that the defendant was unwiUing 
to sell the land to the Colliery Co , Fry, J 
found that the defendant had not shown 
that any personal consideration entered 
into the contract The citation of Pothier 
here, says Professor Goodhart, had 
three defects (1) it was unnecessary, (2) 
he was dealing with the question of 
an undisclosed principal m other 
than contract , and (3) the statement 
was wrong 

The most dif&cult problem in error in 
personam arises when the person con 
trading is present Philips v Brooks**, 
theleading case on this point has given rise 
to a conflict of opinion A man entered 
the plaintiff’s shop selected pearls and 
rings, wrote out a cheque saying I am 
Sir G Bullough The plaintiff knew 
that there was such a person as Sit G 
Bullough and believing that the pur* 
chaser spoke the truth permitted him 
to take the jewels Fraudulent purchaser 
North pledged the ring with the defend 
ant Homdge J held that the sale 
was Vo dahle but not sotd because the 
seller intended to contract with the person 
present The learned Judge seems to 
have taken the view that there can be no 
operative mistake as to identity Inter 
presentes Professor Goodhart says that 
mere presence by itself cannot have so 
remarkable an effect Hardman \ Booih*\ 
IS a strong authority against such a view 
and Professor Goodhart observes m his 
article ‘ Mistake as to identity m the law 
of Contract that Philips v Brooks ** is 
incorrectly decided But according to 
the test of j F Wilson as we have seen 
above Phillips v Brooks it is subnutted 
with due deference, does not present a 
great difficulty 

Suppose A makes an offer to B m the 
belief that B is not B and B knows the 
error Here A is willing to contract 

20 (1919) 2KB 243 

21 (1863) 32 LJ Ex. 105 

22 (1919) 2 Ki 243 


With anybody except B At first sight 
the situation seems to be similar to that 
where A makes an offer to B in the belief 
that BiiO and B is aware of the mistake 
There is a fundamental difference between 
the two In the latter case there is no 
contract because /I’s offer is really made 
to O and B knows this The situation 
IS iherefore nothing more than that in 
Boulton V Jones**, otOundyv Lmdsay*^, 
where B attempted to accept an offer 
made to 0 On the other hand in the first 
case the offer is made to B although A is 
mistaken in his belief that B is not B 
Therefore if there are no other circums 
tances in the case B can accept the 
offer and there is a binding contract 
Thereis adifference betweennot knowing 
who the person IS with whom one intends 
to contract and making a mistake as to 
the identity of a third person Professor 
Goodhart makes the distinction clear by 
two illustrations (1>J? knows that .4 does 
not wish to enter into contract with him 
Therefore B disguises himself to look 
like C and enters into a contract with A 
The contract is void as A’s offer was 
intended for C and B cannot accept it. 
(2) B knows that A does not wish to 
entermto a contract withhim Thereupon 
B disguises himself with a false beard 
so that A does not recognise him and 
enters into a contract with.^ In this case 
as A intended to deal with the person 
who was present, although he would not 
have done so if he had known that he 
was 5 The Contract IS not void although 
It may be voidable on the ground of fraud 
Here there is no term in the contract 
that B IS not B Anson holds**-® that 
this contract is valid and binding How- 
ever if the offer made by A expressly or 
impliedly contains a stipulation that B is 
not B the position is that in Said v 
Butt ** Here the plaintiff wished to 


23 (1857) 2 H & N 5M 

24 2 Q3 D 96 (CJL) 

24-a English Law of Contract 22nd Edn 280 
25 (1920) 3 K.B 497 
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attend the first night perfonhance of a 
play. He knew from past experience 
including an express refusal that if he 
himself applied' for a ticket it would he 
refused to him. He therefore got a friend 
to buy a ticket without disclosing that he 
was buying it for the plaintiff. He was, 
nevertheless not admitted to the theatre 
and sued for breach of contract. It was 
held that no contract had come into 
existence. The plaintiff knew that the 
theatre would not contract with him as 
there was already an express refusal by 
the theatre authorities. 

It is not necessary to consider whether 
the assumption of an alias for the purpose 
of concealing one’s identity constitutes 
fraud in the case of Sowler v. Potter^, 
because the defendant did commit a clear 
fraud when she gave the plaintiff a frau- 
dulent reference as to character. It is 
unfortunate as Professor Goodhart points 
out that in the report in the Law Reports 
the point has been omitted because it was 
the most important element in the case 
and explains the result. This is also 
the reason why Piofessor Goodhart obser- 
ves that the law of mistaken identity has 
been sufficiently confused by Philips v. 
Brooks." We can only hope that Sowler 
V. Potter^, will not add to our troubles. 
Professor Goodhart strongly advocates 
the burial of Pothier’s statement. 
“Mistake as such” C. 3., Slade declared 
“has no operative effect whatever at law”. 
This reassurance has now been disturbed 
by the recent case of Ingram v. Little^, 
which reminds that the offer and 
acceptance test of C I., Slade is no magic 
formula acting as a ready panacea for 
all the ills caused by error in personam. 
The facts of the case lie in a short com- 
pass. The ladies who wished to sell 
their car were offered an acceptable 
price by a stranger but they made it 
plain that they would not accept pay- 

1. (1940) 1K.B. 271 ‘ 

2. (1919) 2 K B. 243. 

3. (1961) 1 QB. 31. 

S J— 4 


ment by cheque. He then pretended to 
them that he was a certain P. G. M. 
Hutchinson and quoted an address which 
the ladies found to be one shown in the 
telephone directory. Mistakenly satisfied 
that they were dealing with P. G. M. 
Hutchinson (and believing that he was 
a man of substance) the ladies agreed 
to sell their car in return for a cheque 
and handed over possession. By the time 
the fraud was discovered, the defendant 
had bought the car in good faith. The 
ladies sued him for conversion arguing 
that their contract with the rogue was 
void and that consequently no property in 
the car had ever passed. The judgment 
of Slade, J. was for the plaintiff. The 
Court of Appeal makes it clear that 
Slade, J., founded himself on Professor 
Goodhart’s article ‘ Mistake as to identity 
in the Law of Contract ” and asked the 
question there suggested, namely, how 
ought the promisee to have interpreted the 
promise. He treated the ladies as having 
made an offer to sell, but an offer which 

it was intended (and known to be 

intended) only for the real P. G M. 
Hutchinson, Thus it could have been 
accepted by him alone and no contract 
resulted. 

J. C Hall in his “ New Developments in 
the law of Mistake of Identity”^, has 
considered Ingram v. Little^, in a 
few -aspects. They are briefly as follows : 
(1) Knowledge of the person named 
English Law has never decided whether 
I must know the person with whom 
(rather than the rogue) I claim I meant to 
contract. A has already refused to deal 
with B. B then telephones A and makes 
the same proposal but disguises his voice 
and says he is Lord G. In fact there is 
no Lord G. A is impressed and enters 
into an agreement with the speaker. Is 
the contract void ? On the authority of 
King's N. Metal Co. v. Edridge^, it is not, 

4. (1961) Cam.L J. p. 86. 

5. (1961) 1 Q.B. 31. 

6. (1897) 147 LJt. 98. 
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for there js no other entity with whom 
A intended to contract 
Admittedly Sowler v Potter^, could be 
cited in support of a contrary conclusion, 
but that decision is heavily criticised by 
Professor Goodhart and disapproved by 
Denning L J in So\]e v Satchst^ So 
the person named C must actually CTist 
in order to make the contract void , but 
see the test of J F Wilson above where 
he says the c'sistcnce of a thud identifiable 
person and the proof of intention to 
contract with him is unnecessary to make 
the contract void for mistake as to iden 
tity Personal know ledge of the third 
identifiable person is not a necessary 
feature to make the contract void ac 
cording to J C Hall It will be void 
if A has some knowledge of the third 
identificable party s existence That 
was the position m irtgrem v Zjuh^ 
Adoption of an ahas will not reader the 
contract void if the name is that of a person 
quite unknown 

(2) Lesson from Zealand —The 
rerent New Zealand case of Foucef v 
Star Car Sales Ltd *, was not found 
helpful in Ingram v Little* There B 
standing before^ with a motor car which 
B wished to sell to A pretended (I) that 
she was C whose name was on the 
ceitificate of registration and (2) that 
she owned the car having sold it to some 
one who authorised 5 to sell The New 
Zealand CJourt held that the contract was 
not void According to J C Hall, 
even in Ingram v Luth*-^ the more 
satisfactory solution would be to hold 
that a contract arose despite the mistake 
of identity as m the New Zealand case 

(3) Practical difficulties tu the apph~ 
cation of the offer and acceptance test — 
J C Hall suggests that for convenience 
the mistaken party may be treated as the 
offeror even though m fact he was the 

7 (1940) 1 KB 271 

8 (1950) 1 K.B 671 (C A ) 

9 (1960) NXLJl. 406 (CA) 


offeree So in Ingram v LtUk*^, Iti 
Jadies were treated as offerors Seller 
J , m Ingram v Little* a did not agrei 
with Professor Goodhart that Philip. 
V SrooJis**, was wrongly decided Hi 
said it was a border line case decided 
on tts own particular facts The parti 
cuiar difficulty experienced in appljuj 
the offer and acceptance test in the faa 
to face situation stems therefore fron 
the inescapable fact that the only aefna' 
intention at the time was to make a 
agreement with the person present cieii 
though there would have been no sucl 
iDlcnlion had the truth been known 

(4) A Ifew solution — Devhn, L J 
said there must be a piesumplion that s 
person is intending to contract witl 
the person to whom he is actual!) 
addressing the word of contract 
this presumption is rebuttable , considei 
the case where A on being approached 
by B refuses to deal with him and B Istn 
returns disguised as C and A then make! 
the very agreement he at first refused 
to make Surely here the above prt 
sumption IS rebutted The apphcatioi 
of the presumption certainly cuts througi 
the initial difficulty in the ettoi inter prt 
semes situation, but it does not by itself 
solve the problem 

la Candy v Iindsay**, andiatc v Sim 
mons**, because the apparent contract 
between the dealer and the rogue is de 
cided to be void the bona fide purchaser 
suffers for no fault of his On the other 
hand if the contract between the dealer 
aod ihe rogue was found to be voidable 
asm Phillips V Brooks**, or Kings Norton 
Metal Co v Edridge**, the bona fide 
purchaser as he purchases before the 
voidable contract is rescinded gets a good 
title 


9-a (1961)1 QB 31 

10 (1919) 2 ICB 243 

11 2QB 96 

U (1927) A C 457 

13 (1919) 2 K.B 243 

14 (1897) 147 L,R 98 



JJ] 


THE SUPREStE COURT JOURNAL 


25 




The true spirit of common law is to over- 
ride the fheoreticat distinctions bet- 
ween void and voidable contracts when 
they stand in the way of doing practical 
justice. The question should not be 
whether the contract was void or voi- 
dable but which of the two innocent parties 
should suffer. To that question the 
"plain answer is that the loss should be 
divided between them in such proportion 
as is just in all the circumstances ” If 
It is pure misfortune the loss should be 
borne equally ; if the fault or impudence 
of either party has caused or contri- 
buted to the loss It should be borne by 
that party in the whole or in the greater 
part. If the proposal is confined to a 
situation where the owner has deliberately 
handed over his goods under an apparent 
sale the case for implementing it by legis- 
lation seems well nigh overwhelming. 

But until legislation intervenes, are the 
Courts to apply vigorously the settled 
and well known rules of law as Lord 
Cairns pointed out in Gundy v Lindsay'^^-a. 
Should the rigours of the orthodox rules 
not be mitigated m appropriate circum- 
stances by the doctrine of estoppel ? If 
an owner has carelessly handed over 
goods with the ostensible intention of 
passing the property should he not be 
estopped from relying on his mistake 
as against a third party who has pur- 
chased them in good faith ? 

The majority decisions in the Court of 
Appeal in Central Newbury Car Auction 
Ltd. v. Unity Finance Ltd seem to stand 
in the way of the application of estoppel 
in these circumstances. There the owner 
who carelessly handed over the car and 
its registration book to a rogue and who 
was held not to be estopped from denying 
the rogue’s right to sell it to the defen- 
dant had never intended to transfer 
the property to the rogue himself (but 
to a finance corporation from whom the 


14-a. 2QB.96 

15. (1957) 1 Q.B. 37. 


rogue was to hire it). The judgment 
of Morris, L. J., (one of the majority) 
shows that the operation of estoppel is 
now so restricted that it would not even 
apply normally where the owner had 
through negligence ostensibly trans- 
ferred the property to the rogue himself, 
for the element of negligence involved 
a duty to take care, viz., Candler v. 
Crane Christmas Go.'^^, according to which 
damages cannot be recovered for negli- 
gent misrepresentation 
But Candler v. Crane'^'’, is given a de- 
cent burial by Hedley Byrne & Go , Ltd. 
V. Heller & partners^^. The rule in 
Hedley Byrne^^, gives a man in the street 
a remedy if he has relied on negligent 
misstatement even if he has not bargained. 
The duty to take care, it is submitted, 
has become more extensive than it was 
before Hedley Byrne case^^. "Hedley 
Byrne^^, might even be held to cover 
situations now discussed under the rubric 
of quasi-estoppel.” It cannot be that 
ownership is lost on the basis of enduring 
punishment for carelessness The possibi- 
lity of estoppel was not even mentioned 
in the case of Ingrain v Little.^^ 

The Judges in Ingrain v. Little seem to 
have taken no notice of the salutary view 
propounded by Denning, L J., that the 
common law rules of mistake have been 
superseded by equity. If other judges 
are not paying attention to this very 
valuable and novel suggestion of Denn- 
ing, L. J., it is for the Legislature to 
enact laws m consonance with equity.* 


16 . (1951) K B. 164. 

17. (1951) All E R. 426. 

18. (1963)2AUE.R.575- 

19. (1961) 1 Q.B 31. 

• Impondorablo indeed is the indebtedness of 
this wnler to very eminent jurists like Prof. 
Goodhart, J. F. Wilson, Cheshire and Fifoot 
Anson, J C. Halt, C.J, Slade and a few others. 
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ECONOMC JUSTICE AND THE 
INDIAN CONSTTIUTION 

By 

Dr D C Jain, , ll m , pH D , 
Reader Faculty of Lan, Vni\ersity of 
Jodhpur 

“ D jnng the last few centuries the modern 
national State has had an increasing 
tendency to become the Leviathan of 
which Hobbes wrote, not only the re* 
positoiy of physical and legal restraining 
poner and the protector of the nation 
against an external enemy but also the 
mam directive force in the shaping of 
the economic and social life of the oattoa 
It has gradually absorbed, unified and 
come to control most of the functions 
previously exercised by social groups— 
merchants landowners craftsmens guilds, 
churches Are we in the process of 
another dialectic reversal? (W Fried 
mann) 

1 

The Preamble to the Constitution of 
India states as one of the objemives 
securing to all its citizens justice, social, 
economic and political Justice briefly 
speaking is the harmonious reconcile- 
ment of individual conduct with the 
general welfare of society Every man 
acts according to his self interest but his 
act or conduct is said to be ‘ just only 
if It promotes the general well being 
of the community 

Our Constitution realises that a true 
democracy requires not only equality 
but also justice As a result of this 
two fold ideal it not only provides for 
securing equality of status and opportu- 
nity by prohibiting discriminations by 
the Stale on grounds of religion race etc. 
It also provides for abolition of all sorts 
of inequities which result from mequalitics 
of wealth and opportunity 
The ideal of economic justice means iM* 
there will be no distinction between man 


and man from the standpoint of economic 
value It means, equality of reward for 
equal work Every man should get his 
just dues for his labour It also means 
the abolition of those economic condi 
tions which ultimately result m the m 
equality of economic value between man 
and man viz, concentration of wealth 
and means of production in the hands of 
a few Though the Indian Constitution 
IS not tied to any particular school of 
social philosophy like socialism com 
munism or the like and though it does 
not advocate State ownership of the 
means ofproduction it holds out the above 
ideals of economic justice in its chapter 
on the Directive Principles of State Policy 

Lowenstem has very nghtly observed 
‘Liberty, the Constitution could and 
did promise but not bread and modicum 
of economic security the little man yearns 
for To him it is plain and unadorned 
truth that the political decisions which 
arc Vital for the well being of all no 
longer occur within the framework of the 
Constitution The social forces move 
and battle extra constitutionally, because 
the Constitutions did not even attempt 
the required solution “ Concentration 
of private power mainly in the form of 
cnonomic controls in the hands of a few 
individuals is equally destructive of the 
dynamic quahties of a democratic society 
as a dictatorial government could be 
The framers of the Constitution turned 
their attention to deal with the possible 
future menace of concentration of eco 
nomic power m the hands of capUahsis 
and to ensure the establishment and sus- 
tenance of a society which provided for 
the diffusion of economic power among 
the different sections of the people The 
methods they sought to provide for the 
purpose are embodied in Par^ IV of 
the Constitution entitled Directive Pnn 
aple of State Policy 

Directives are an emphatic re assertion 
of our Fundamental Rights They 
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demand a realistic approach and make 
it the moral duty of the State to establish 
a social order in which equality, liberty 
and justice in all spheres of life — social, 
economic and political, may be possible. 
The chapter on Fundamental Rights is 
an exposition of ends, the chapter on 
Directives is a study of means. If 
one is philosophy of good life, the other 
is its practice. 

The Directive Principles lay down the 
socio-economic norms intended to rejuve- 
nate the old norms that helped to 
evolve democratic institutions in the 
world. Having made the decla- 
ration embodied in the Preamble and 
having taken note of mass illitrracy, 
proverty and underdeveloped economy 
the framers of the Constitution laid down 
certain lines of action. The framers 
directed that the State should try to carry 
on the constructive activities which may 
help to usher in a new era of prosperity 
for the people of India The State is re- 
quired to promote the welfare of the 
people by securing a social order in 
which one is assured of justice, social, 
economic and political. Every member 
of the society should be able to earn his. 
living. He should get fair wages. Weaker 
sections of the society should receive 
special attention. Old, sick and, physi- 
cally disabled should get special assis- 
tance and care. The State should work 
for development of the material resources 
of the society. Concentration of wealth 
and means of production in the hands of a 
few should be prevented in the interest 
of the society as a whole. Level of 
nutrition and standard of living should 
improve under just and humane condi- 
tions of work. 

The programme set out was an endeavour 
to establish a socialistic pattern of society. 
Although Sir Ivor Jennings had remarked 
that “ the ghosts of Sidney and Beatrice 
Webb stalk through the pages of the text. 
Part IV of the Constitution expresses 


Fabian Socialism without the socialism ”, 
in fact as well in effect it aims at a society 
which is neither communistic nor a 
society based on laissez-faire economy. 
It is a society characterised by humanism, 
endurance and higher values. It attempts 
a synthesis of principles of socialism, 
individualism and collectivism. 

II 

India is essentially a federation. The great 
problem of any federal structure is to 
prevent the growth of sectional and local 
interests which are inimical to the interests 
of the nation as a whole. The strength 
of the Union may be achieved only by 
minimising inter-State barrier as much as 
possible. One of the means to achieve 
this IS the freedom guaranteed to every 
citizen to trade with any part of the coun- 
try. The progress of the country as a 
whole also requires free flow of commerce 
and intercourse as between different parts, 
without any barrier. This is particularly 
essential in a federal system. The Consti- 
tution was “framed upon the theory that 
the peoples of the several States must 
sink or swim together, and that in the 
long run prosperity and salvation are in 
union and not in division. What is 
ultimate is the principle that one State in 
its dealing with another may not place 
itself in a position of economic isolation.” ^ 
The freedom of inter-S^ate trade and 
commerce means that no State shall, 
either directly or indirectly impose a prior 
restraint upon trade and commerce bet- 
ween itself and another. The restraint 
is equally bad, whether it attacks inter- 
state trade alone or in company with the 
State’s own domestic trade. Again, subse- 
quent punishment.in so far as it operates as 
a prior restraint and is likely to deter the 
trade by fear of punishment, is also an 
infringement of the freedom. It includes 
the freedom not only of the instruments 
by which inter-State trade is carried on, 

1. Baldsun v, G./4. r. Inc. (1934) 294 U.S. 511. 
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but also of the persons engaged in it, with 
respect to the act of trade and conunerce 
In short it means that every owner of 
goods shall be at liberty to make such 
contracts for the transportation of goods 
from one State to another as he thinks fit 
without interference by law * 

When a S ate imposes a general tax e g 
a lax on motor vehicles for the use of its 
highways, which is payable by persons 
engaged in intra S’ate as well as inter- 
state commerce anybody who complains 
that It constitutes an unreasonable burden 
on inter S‘ate commerce must show either 
that the tax has no reasonable relation 
to the inter S ate operations or that the tax 
is levelled against inter State commerce, 
bemg m some way or other increased by 
reason of inter State operation of the 
persons taxed ’ * 

But freedom of trade or intercourse does 
not include the freedom of choice of 
means i e the right to transport goods 
or to travel to a place m whites er vehicle 
or by whatever route or at whatever time 
or at whatever speed he may choose A 
non discriminatory limitation as to choice 
of means is not necessarily inconsistent 
with the freedom guaranteed by Article 
301 This 18 made clear by Articles 302 3 
Article 302 provides that Parliament may 
by law impose such restrictions on the 
freedom of trade commerce or mlcr 
course between one State and another or 
within any part of the temtory of India as 
may be required in the pubhc interest 
Restriction would include the power of 
total prohibition or expulsion if the 
commerce in question spreads an evil 
which IS irresistible in nature or where 
the traffic or commerce is unlawful eg 
carrying liquor in a pubhc carnage for 
the use of passengers Restrictions m 
the pubhc interest would include the power 


2 South naletw Commonwealth (J9I5) 
20 CL.R 54 

3 Bede V Barrett (1953) 344 U S 583 


— (1) To ‘forbid and punish ’ the use of 
such commerce as an agency to promote 
immorality dishonesty, or the spread of 
any evil or harm to the people of the 
States from the State of origin eg the 
kidnapping of persons of one State into 
another transmission of stolen cars, 
transportation of woman for immoral 
purposes 

(2) To exclude from inter State trade or 
commerce harmful substances e g , im 
pare goods lottery tickets, carrying of 
liquor m a public carnage for the use of 
thepassengers animals or persons having 
contagious diseases 

(3) To prohibit entry into particular 
areas on military grounds * 

Article 303 provides that excepting a law 
required to meet a situation ansmg from 
scarcity of goods anylawmadebyParha 
meat under Article 302 and by virtue of 
any Entry relating to trade and commerce 
iQ any of the Legislative Lists must be 
subject to one Imutation vis that it must 
not give any preference or make any dis 
crimination as between one State and 
another 

Notwithstanding the imperative need 
that inter State trade and commerce 
should be free from restriction imposed 
by the States, It has been acknowledged m 
all countries that some local control is also 
necessary in order to safeguard the parti 
cular interests of each State wifhout, 
course, imduly burdening the freedom of 
infer State commerce or discnminatiug 
against other Slates Article 304 em- 
powers the State Legislature 

(1) to impose on goods imported from 
other States any tax to which similar 
goods manufactured or produced in that 
State are subject so however as not to 
discriminate between goods so imported 


4 Copalan v State of Madras (1950) S CJ 
174 (195(^ SCR 88 (1950) 2 MLJ 42 
A.IR 1950 SC 27 
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and goods so manufactured or produced “The doctrine of the freedom of trade. 

commerce and intercourse enunciated 
(2) to impose such reasonable restrictions Article^ 301 is not subject to the 
on the freedom of trade, commerce or provisions of the Constitution but 

intercourse with or within that State as subject only to the other provi- 

may be required in the public interest. 1 that means that 

once the width and amplitude of the 
Article 304 thus follows the American freedom enshrined in Article 301 are 
decision^ VIZ., that a State may tax goods determined they cannot be controlled 


imported from other States only if it 
taxes like domestic goods, and no discri- 
mination is made against the imported 
goods by such tax. In the words of the 
Supreme Court of ladis— 

“ By Article 304, the principle of free- 
dom of inter-State trade and commerce 
declared by Article 301 is subordmated 
to the State power of taxing goods 
imported from sister States provided 
only no discrimination is made in favour 
of similar goods of local origin. Thus, 
the States in India have full power of 
imposing what in American State legis- 
lation is called the ‘ Use Tax ’ gross 
receipt tax etc., subject only to the 
Condition that such tax is imposed on 
all goods of the same kind produced or 
manufactured in the taxing State, 
although such taxation is undoubtedly 
calculated to fetter inter-State trade 
and commerce.”® 

Parliament and State Legislatures can 
enact laws providing for the carrying oh 
by the State or by a corporation owned or 
controlled by the State of any trade busi- 
ness or industry or service to the exclusion, 
complete or partial, of citizens or other- 
wise notwithstanding Article 301 .’ 

The Supreme Court of India in its anxiety 
to safeguard freedom of trade has observ- 
ed in the Atiaban case^: 


5. Turner v Maryland, 107 U.S. 38. 

6. State of Bombay V. United Motors, (1953) 
S.C.J. 373 : (1953) SCR. 1069 : (1953) 1 M.L J. 
743.-A.IR- 1953 S.C. 252. 

7. Amoaded Article 305. 

8. (1961) 1 S C.U. 809 ; A.I R. 1961 S C. 232, 


by any provision outside Part XIII.” 

It is submitted that this view is incorrect. 
Trade is dealt with not only in Article 301 
but also in Article 19 (J) (g). Article 
19 (I) (g) guarantees to every citizen the 
right to carry on any trade or business. 
Trade cannot be carried on without goods 
or property and the right to acquire, hold 
and dispose of property is guaranteed 
by Article 19 (1) (/). 

A non-discriminatory tax is not considered 
a restriction on the freedom of internal 
trade. Article 304 (a) affirmatively per- 
mits taxes to be levied on goods but 
negatively prevents such taxes being dis- 
criminatory against outside goods. 
Passenger tax is not violative of Article 
301.® 

As regards imposition of income-tax, in 
l^am Bai v. State of Uttar Pradesh'^°, 
the Supreme Court observed 

“ If the imposition of sales tax is a res- 
triction on the carrying on of business 
then the imposition ofmeome-tax must 
be that even to a greater degree. Like- 
wise land tax must be held to be res- 
triction on the right of a citizen to hold 
property guaranteed by Article 19 (1) 
(g). Indeed it will be impossible to 
conceive of any taxation wliich will not 
be a restriction under Article 19 (,}) (/) 
or Article 19 (1) (g) ” 


9. Saimk Motors v. State of Rajasthan, (J962) 
ISC.K. 517 : (1963) 1 S C L 292 ■ A.I.R, 1961 
S.C. 1480. 

10, (1963) 1 S C.R. 778 : A I.R. 1962 S C, 
1621. 
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If It IS to be held that taxation laws are 
within Article 19 (I) (s), then the question 
whether they are reasonable or not becomes 
justiciable How is the Court to judge 
whether they are so or not ? Can the 
Court say that the taxation is excessive 
and IS unreasonable ? What are the 
materials on which the matter could be 
decided and what are the criteria on 
which the decision thereon could be 
reached It would, therefore, seem 
that the reasonableness of taxation laws 
IS not a matter which is justiciable and 
therefore they could not fall within the 
purview of Articles 19 (5) and (6) 

in 

Article 19 (1) (r) guarantees freedom of 
association It is not merely for political 
purposes that freedom of association is 
essential for democracy it is essential for 
the maintenance of other rights guaranteed 
to the individual by the Constitution or 
the law Pfinui fccie, the right to form 
association is the greatest bulwark against 
power in any form Where a single voice 
cannot make itself heard, that of the 
multitude certainly can In the words of 
Lord Denning 

" If men are ever to be able to break 
the bonds of oppression of servitude 
they must be free to meet and discuss 
their grievances, and to work out in 
unison a plan of action to set things 
right ” 

The importance of the freedom ofassocia 
tion in a modem society can be assessed 
only if we take into account the part 
which associations can play ‘ The asso- 
ciation and cooperation of human beings 
m voluntary groups is one of the most 
important facts of social development 
As life becomes more highly organised and 
complex, the group, formed by men and 
women associating freely for particular 



puiposes increase m number, size, power 
and diversity 

Taken in the aggregate, the voluntary 
associations, with membership rolls run 
ning Into many millions and a huge accu 
mulation of property, presents a formida 
ble array of power , and their activities 
extend into almost every field of human 
activity economic professional, religious, 
educational, political, scientific, athletic, 
artistic, social and one knows not what 
else ” 1 * 

The frccdoni of association includes the 
nght to form a trade union with the object 
of ccilcctive hsc^iatag Jthas, 

ever, been held that the constitutional free 
dom of association does not include any 
fundamental right to strike “ In the 
*<*«•*, the validity of a law penalising s 
stoke in an essential service cannot be 
tested with reference to clause (4) of Article 
19 ** A similar view has been taken as 
regards the validity of a law declariflS 
illegal a strike m a particular industry “ 
In many industries multi employer bar 
gamiijg might be a vital factor in the 
cffectiiation of the policy of promotioS 
labour peace through strengthened col 
lectivc bargaining In the USA, d 
has been held that where, dunng con 
tract negotiations between a labour union 
and an employers association, the union 
struck and picketed the plant of one of 
the employers belonging to the associa 
tion, u was lawful for the other members 
of the association to resort to a temporary 
lock t>ut in defence of their interest in 

12 Robson Justice and Adnum^tritive I-aW 
(3rd Bja ) pp 317 320 

13 S^adesx Industries v Workmen AIR 
19«) a C 1258 

1^ AH Indus Bank Emphytrs Assoeustion v 
Industries Tribunal (1962) 3SCR 269 
A-IR 1962 sc 171 

15 Radhey Shyam v Post Master General 
(19«S)2SCJ 581 (19St)7SCR. 403 AIR 
1965 Sc 311 

IJ Mill Manager v Dharamdass AIR- 19S8 


11 Denning Road to Justice (1955) p 98 
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bargaining on 4 group basis, In England down that the restriction should have a 
trade unions of, and collective bargaining reasonable relation to the object in view 
by employers is legal since the Trade and that it should not be “ arbitrary ” or 
Union Act, 1871, as it is in the case of excessive beyond the requirements of the 


employees. The position is the same in 
India. Sections 23 and 25 of the Indus- 
trial Disputes Act, 1947 have also placed 
strikes and lock-outs on the same footing* 

With the advent of welfare states the role 
of Government in industrial disputes has 
changed from that of a passive regulator 
to an active intervener.^® This is a 
significant contribution of the Constitu- 
tion in augmenting conducive business 
environment m India. 

IV 

A significant phenomenon of the large 
scale economic and social planning in 
India has been the State regulation and 
control of private business, trade and 
industry. The operation of judicial pro- 
cess and its policy perspectives in this 
area, where law and policy blend has to be 
studied with specific reference to Article 
19 (1) (g) read with Article 19 (6) 
Article 19 (6) permits the State to impose 
“ reasonable restrictions ” on the rfght to 
carry on any trade or business “ in the 
interests of the general public.” 

The first noteworthy case involving the 
permissiole scope of the power of the 
Government to regulate trade was 
Chintmnan Rao v. State of Madhya 
Pradesh The question was whether 
the total prohibition imposed by a State 
order on the business of manufacture of 
bidis during the agricultural season 
amounted to a reasonable restriction on 
the fundamental right to carry on trade 
guaranteed under Article 19 (1) (g) of the 
Constitution. The Supreme Court laid 

17. Labour Board v. Truck Drivers Union 
(1956) 353 U.S. 87. 

18. Charles A. Mayers : Industrial Relations 
in India (1960), pp. 241-245. 

19. 1950 S.CJ. 571 : (1950) S.C.R. 759 ; 
A.I,R. 1951 S.C. 118. 
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interests of the public. Legislation which 
does not strike a harmonious balance bet- 
ween the individual’s freedom under 
Article 19 (1) (g) and the social control 
permitted by Article 19(6) is unreasonable. 
Similar were the principles laid down in 
Dwarka Prasad v. State of Uttar Pradesh^° 
and State of Rajasthan v. Nathmal.-^ 

These cases typify a judicial attitude which 
would not brook State control of private 
trade greater than what the exigencies of 
a particular situation warranted They 
also laid down the proposition that 
administrative authorities must not be 
vested with unqualified discretionary 
powers without standards and piocedural 
safeguards. The aftermath of these deci- 
sions reveals a shift m judicial thinking. 
The test of reasonableness has become more 
flexible and less demanding and the trend 
generally shows a judicial deference to 
legislative and executive action in con- 
struing the reasonableness of restric- 
tions under Article 19 (6) In Union of 
India V Bhana Mai Guharunal^\ clause 
11-B of the Iron and Steel (Control of 
Pioduction and Distribution) Order, 1941, 
authorised the Controller to fix the maxi- 
mum price for the sale of iron by a pro- 
ducer, stockholder or by any other person. 
Such prices could vaiy depending on the 
different sources from which iron and 
steel were obtained. The order was 
challenged on the basis of excessive 
delegation of powers to the Controller* 
The Court sustained the Order holding 
that the Controller’s discretion was not 
arbitrary or unguided. 

20. 1954 SCI. 238- (1954) SC.R. 803 : 

A.I R. 1954 S C. 224. 

21. 1954 S.CJ. 404- (1954) SC.R 982 : 
A.I.R. 1954 S C 307. 

22. 1960 S.CJ. 584 : (1960) M.LJ. (CrJ.) 

349 : A.T.R. 1960 S.C. 475. 
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In Lord Krishna Sugar Mills v Union of 
India**, the petitioner challenged the 
constitutionality of the Sugar Export Pro- 
motion Act, 1958 which empowered the 
Central Government to make compulsory 
purchases of sugar for export Export 
quotas were allotted to each sugar mill 
on a proportionate basis of production 
The petitioner contended that the Act was 
void under Article 19 (6) The Supreme 
Court upheld it It was observed 

* The foreign exportser\edthe national 
interest by stabilising the sugar market 
so that the production of sugarcane 
may be maintained at a reasonable 
level It also stabihsed national 
economy by earning foreign exchange 
loss was 

so small as not to amount to an un- 
reasonable restriction ” 

Similar rationale based on the overall 
economic situation in the country was 
responsible for the Court s decision in 
the case of Glass Chetens Importers and 
Usersv Union of India** Ilinvolved the 
Constitutional validity of clause 6 (h) of 
the Imports (Control) Order, 1955, which 
canalized the imports of glass ebatons 
through the State Trading Corporation 
Consequently, the petitioners were denied 
licences to import glass chatons Reject 
mg such canalization of imports as an 
unreasonable restriction on the right to 
trade the Court said 

" when the Government 

decides m respect of anyparlicular com- 
modity that Its import should be by a 
selected channel the Court 

would proceed on the assumption that 
the decision is m the interests of the 
general public unless the contrary is 
clearly shown * 


23 (1960) 1 SCR. 39 I960 SCJ 1119 

A.IR. 1959 SC 1124 

24 {1962)2SCJ 213 (1962) 1 S CR «62 
A.IJI. 1961 S C 1514 


The powers of the State to create mono- 
polies in any trade, business industry or 
service is another restriction on the 
citizens right to trade la Molilalv Stale 
of Uttar Pradesh**, the Allahabad High 
Court held the monopoly of transport in 
favour of the Government Roadways as 
-unconstitutional as it totally depmed 
citizens of their rights under Article 19 (1) 
(g) The Constitution was amended and 
the Constitution (First Amendment) Act 
1951 provided that a law relating to State 
monopoly need not satisfy the test of 
reasonableness 

Litigation under Articles 19 (I) (g) and 19 
(6) has mostly involved the EssentialCom 
modules Act 1955 and other allied eco- 
nomic development legislation designed 
primarily to promote the economic deve 
lopment of the country Exceptfortbebnef 
spell of the early 1950 s when the Court 
was exercising angorous control over the 
Stages attempt to regulate private trade m 
general, the Court has upheld legislation 
and orders thereunder designed to regulate 
prices and use of essential commodities 
freezing and requisitioning of stocks itn 
port and expoit trade etc The concept 
of reasonableness ” has undergone a 
transformation in tune with the prevalent 
economic conditions This change brings 
to the light the (Court’s awareness of the 
necessity and wisdom of legislative and 
administrative action to deal with the 
pressing problems of economic develop 
ment such as foreign exchange shortage 
food scarcity and rising prices of essential 
commodities The Courts judgments 
have justified and rationalised the State 
regulation of private trade The opera- 
tion of judicial process in this area has 
been considerably affected by the concept 
of welfare state i. 

It would seem to be clear that private 
economic interests do not enjoy much of 
substantive protection under the Consti- 


25 A.IR 1951 All 257 
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tution. The Court has been reluctant to 
interfere with the legislative and adminis- 
trative action in this area. It is submitted 
that the Courts must ensure that the 
cherished values of our democratic society 
such as principles of rule of law and 
justice, are not lost sight of in the present 
era of welfare state with the inevitable 
increase in the governmental regulation of 
private enterprises. 

V 

“ Property ” : At the mention of the 
word, according to an old Indian saying, 
even a corpse will sit up on its pier. 
Although the Constitution assures the 
right to property under Article 31 (1) in 
these words : “No person shall be de- 
prived of his propeity save by authority 
of law”, a conflict between established 
property owners on the one hand and 
nation-mmded Government planners and 
officials, the architects of social change,on 
the other has marked the first twenty 
years of independence^ 

The Congress Party was committed to 
large scale agrarian reforms. It intended 
to abolish the Zamindaris and other pro- 
prietary estates and tenures so as to elimi- 
nate intermediaries between the tiller ofthe 
soil and the State. To achieve this aim 
most of the States passed Zamindari 
Abolition Acts. Validity of Bihar Zamin- 
dari Abolition Act was successfully chal- 
lenged in Kamesliwar Singh v. State of 
Bihar-. In order to place these land re- 
form laws above challenge in the Courts, 
Article 31- A was added to the Constitu- 
tion by the First Amendment in 1951, 
which laid down that no law providing for 
the acquisition by the State of any estate 
or of any rights therein would be void on 


1. H, C. L. Merillat: Land and the Coostitu- 
tion in India, 1970 p. 1. 

2. A l.R. 1951 Pat. 90, later State of 
Bihar v. Kameshwar, 1952 S C J. 354 : (1952) 
S.C.R. 889 : A.I.R. 1952 S.C, 252. 
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the ground of its inconsistency with any 
fundamental rights. 

In Bzla Saner jee's case^ the Supreme 
Court held that compensation means 
market value of the property. The 
Fourth Amendment of the Constitution 
imposed an important limitation on judi- 
cial review. The revised Article 31 (2) 

provided “ no such 

law shall be called in question in any 
Court on the ground that the compensa- 
tion provided by law is not adequate.” 

A new clause 31 (2- A) was also added : 
“ Where a law does not provide for the 
transfer of ownership or right to posses- 
sion of any property to the State or to a 
corporation owned or controlled by the 
State, it shall not be deemed to provide for 
the compulsory acquisition or requisition- 
ing of property, notwithstanding that it 
deprives any person of his property”. 
This Amendment overrode the Supreme 
Court’s decision in Stibodh GopaVs case*. 
In Kwihikoman v. State of Kerala^, the 
Supreme Court held that ‘ ryots ’ were 
not included in the term “estate”. Pat 
came the Government’s reply in the form 
of the Seventeenth Amendment Act which 
now provided that it was so included. The 
Supreme Court upheld the Seventeenth 
Amendment®, but in Golak Nath's case’’ 
reversing its earlier unanimous decision 
it held that Parliament was not competent 
to amend the fundamental rights. The 
decision was given by 6 : 5 majority. 


3. 1954 S.C J. 95 : (1954) SCR, 558 ; 
(1954) 1 M L J. 162 : A.I R. 1954 S C. 170, 

4. 1954 SCI. 175: (1954) SC.R. 674: 
(1954) 1 M.L.J. 355 : A T.R. 1954 S C. 119. 

5. (1962) 1 SCI. 510; (1962) 1 AnW.R. 
(S C.) 213 ; (1962) 1 M L J. (S.C.) 213 : A I R. 
1962 S.C. 723. 

6. Sa/j'aa Singh v. State of Rajasthan, (1955) 1 

M.L J.(S.C.)57 :(1965) 1 SC.J. 377; (1965) 1 
An.W.R. (S.C) 57 . (1965) 1 SCR. 933 : 

A.r.R. 1965 S C. 845. 

7. (1967) 2 S C J. 486 : (1967) 2 S C R. 762 : 
A.1.R, 1967 S.C. 1643. 
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In this case, the Supreme Court has gone 
far towards over emphasising the funda 
mentalness of the right to property and 
removing all restraints that can be put 
upon It even under the permissible limits 
of the Constitution for example through 
an amendment of the Constitution 
There is danger that if the Court does not 
temper its doctrinaire logic with practical 
wisdom It will convert the fundamental 
nghts into a suicide pact 

The cumulative effect of the first fourth 
and seventeenth amendments was that 
the State can acquire private property for 
public purposes on payment of compensa 
tion adequacy of which could not be ques- 
tioned m the Court But the Sigireme 
Court, m Vajra\elu' and m the recent 
Banh Nationalisation case held that the 
Court however could see whether the 
compensation provided was 'illusory* 
and if <0 It could declare the law of 
acquisition as bad 


[197 

passed by Parliament, will have remain 
to be seen If Parliament appropriate 
private property for only nominal compec 
sation, the spectre of confiscation woul 
be casting its ugly shadows on al 
private property It can now be ]us 
compensation or confiscation dependin 
wholly on the mood of Parliament, witl 
judiciary as a helpless onlooker 


[End of Volume (1971) 2 S C J 
(Journal) J 


To nullify the effect of these and CoJak 
Nath* decisions two Acts have been 
passed The first of these— -Twenty- 
fourth amendment of the Constitu- 
tion restores Parliament’s power of 
amending the fundamental rights 
by suitably amending Articles 13 and 
368 The Twent> fifth amendment 
removes completely the subject of 
compensation from justiciability *• 
There will be no review of the reason 
ableness of the amount of compen- 
sation What effect these atnendmenls. 


8 Icyravela Mudaliar v Special Deputy 
Collector Host Madras (I9«) 2 SCI 703 
(i9«) 2 M L J (S C ) 173 (19M) 2 Aa WJl 
(.SC)\73 AIR 1965SC 1017 

9 (1967) 2 S CJ 486 (1967) 2 S C R. 

762 AIR- 1967 SC 1«3 

of xuletship 

aje to be abolished by thsCoastitulioa (TMtQty 

luth Aroendmsni) Bdl as they an. “acom 
Paubto widi aa egalitanaa social onlor 
(HuidMiaaTuiKs” dated 7ih August 1971) 
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[S.C. N.O. 44.] 

K. S. Hegde and Delhi Cloth & General 
A. N. Grover, JJ. Mills Co. v. 

Commr. of Sales Tax. 
28-7—1971. C.As. Nos. 1272 and 

1273 of 1967 and 2453 
of 1968. 

Madhya Pradesh General Sales Tax Act 
(H of 1958), sections 2 ( 0 ) and 4— 
Tax collected by dealer from purchaser 
—If part of “ sale price ” within sec- 
tion 2 (o) — If liable to be included in 
taxable turnover. 

When a dealer under the Madhya Pra- 
desh General Sale Tax Act, 1958, passes 
on his tax liability to the buyer, the amount 
recovered by the dealer from the pur- 
chaser IS really part of the entire consi- 
deration paid by the buyer and therefore 
the same will have to be taken into con- 
sideration in computing its taxable 
turnover. 

Under section 4 of the Madhya 
Pradesh General Sales Tax Act, 1958, 
the liability to pay tax is that 
of the dealer. The purchaser has no 
liability to pay tax. There is no pro- 
vision in the Act from which it can be 
gathered that the Act imposes any lia- 
bility on the purchaser to pay the tax 
imposed on the dealer. If the dealer 
passes on his tax burden to his purchasers 
he can only do it by adding the tax 
in question to the price of the goods 
sold . In that event the price fixed for 
the goods including the tax payable 
becomes the valuable consideration given 
by the purchasers for the goods pur- 
chased by him. If that be so, the tax 
collected by the dealer from his pur- 
chasers becomes a part of the sale price 
fixed, as defined in section 2 (o). So 
long as there is no law empowering the 
dealer to collect tax from his buyer or 
seller, there is no legal basis for saying 
that the dealer is entitled to collect the 
tax payable by him from his buyer or 
seller. Whatever collection that may be 
made by the dealer from his customers the 
same can only be considered as valuable 
consideration for the goods sold. 


[s C. N. c. 45.1 

K S. Hegde and Deputy Transport Com- 
A. N. Grover, JJ. missioner v. Anand 
Transport Co. (P.) Ltd, 
29—7—1971. C A. Nos. 1449 to 1454 

of 1967, 

Madhya Pradesh Motor Vehicles (Taxa- 
tion^ of Passengers) Act (1959), 
sections 5, 6 and 7— Return submitted by 
operator of stage carriage under section 5 
accepted by Tax Officer— Tax not paid 
— Tax officer if bound to make an order 
under section 7 quantifying amount of tax 
before issuing notice of demand. 

The High Court was of the view that even 
where returns had been filed and accepted 
as correct the Tax Officer has to pass a 
proper assessment order holding the 
operator liable for payment of tax in 
accordance with the return submitted 
by him. In other words, according to it, 
no notice of demand can be issued until 
the Tax Officer makes such an order 
quantifying the amount of tax. The con- 
tention which prevailed with the High 
Court cannot be accepted. Section 7 of 
the Act rules out any such course to be 
followed by the Tax Officer. It is only- 
when the returns have not been submitted 
or when returns submitted are found 
to be incorrect and incomplete that the 
Tax Officer has to make an enquiry and 
determine the sum payable by the opera- 
tor by way of tax. Similarly if there 
has been escapement of tax, proceedings 
have to be' taken under section 8 and an 
order has to be made after an enquiry. 
The position would be the same if penalty 
is sought to be levied under section 9. 
But where returns have been accepted 
as correct nothing more need be done 
except to recover the tax due which has not 
been paid and no assessment order need 
be passed in view of the express language 
of section 7. 

V.K. — Order accordingly. 


Deputy Oommissioncr of Commercial 
Taxes v. M. Krishnaswamy Mtidaliar, 5 
S.T.C. 88, Distinguished. 

V.E. — Appeals dismissed. 


S— NRC 
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fsc Nc 461 

K S Eegdezni State of U P v 
A N Gro\ee^JJ Moran Lai and 

Brothers Ltd 

3—8—1971 CA No 15 of 1968 

Contract Act (IX of 1872), sections 230 
(3) and 235-'CoDsfitDtion of India (1950), 
Article 299 (1)— Contract not comp!>ing 
mtb Article 299 (1) — If \ojd — Applica- 
bility of sections 230 (3) and 235 of Con- 
tract Act 

The consensus of Judiaal opinion is that 
a contract entered into without comply 
ing with the conditions laid dos\n in 
Article 299 (I) of the Constitution is void 
If there is no contract in the ev e of the law 
It IS difficult to see how section 230 (3) 
ofthife Contract would become applicable 
to such a case 

Query Section 235 of Contract Act 
whether can be applied to cases where 
the contract suffers from the mfirmtiy 
that the requirements of Article 299 (I) 
of the Constitution ba\c not been com 
plied with ? 

VK. — — — Appeal allowed 

Iso NC 4?] 

K S Regde and 
A AT Groier, JJ 

Commissioner cf Wealth tax, 
Bombay v 
Consolidated Pnenoiatic 
Tools Co , Ltd 
27—7—1971 CAs Nos 1879 to 1881 
of 1967 

Wealth ta\ Act (XXVII of 1957) section 
6 (i) — Non resident company — ^mpofa 
tion of net-wealth— Goods on High Seas 
in transit to India — ^llliether inclodible — 
Appeal bronght Specul l^are— Discretion 
of Coart 

TheassesseewAsanon r sident company 
Doling the relevant valuation dates some 
goods belonging to the asscssee were on 
theHighSeas The questionfor decision 
in the appeals by Special Leave was 
whether the goods in transit from 
England to India belonging to the non 
resident assessee could be considered as 
Wealth of the assessee during the icle 
vant valuation dates 
Beld Scope of section 6 of the Wealth 
tax Act IS clear and unambiguous 
Quite that the High Seas cannot be const 
deted as a part of India in the absence of 
anything m the Act roalang it a part of 


India Therefoie the poods on High 
Seas in transit to India were located out 
side Indi't on the relevant valuation dates 
and the value of those goods cannot be 
taken into consideration in computing the 
net wealth of the asscssee 
In an appeal by Special Leave the 
Supreme Court has a discretion to grant 
Of refuse to grant relief 
T K K Appeals dn aissed 


(sc K c 48 ] 

K S Hegde ^nd 
A I' Grover JJ 

Commissioner of Ineome-fav 
West Bengal v 

BalakrishnaMalhotra 

28—7—1971 CA No 1391 ofl967 
Income-tax Act (XI of 1922 ), section 34 (3) 
proriso — Reassessment — Limitation — 
Notice of reassessment — Income compntfo 
within one year from dale of notice but tax 
determined and demand rofice i«saeiJ after 
expiry of one year— Vabdity of reasseto- 
meat— Interpretation of Sfafotes— Rro* 
vision m a taxing stalnf e— i'wrc decisis 
The original assessment of the assessw 
for the assessment yearl94445wasnad® 
sometime before 13th March, 1953 Sub 
sequently after obtaining the sanction Of 
the Commissioner of Income tax, the 
Income tax Officer reopened the as«s 
ment under section 34 (1) (e) of the Act 
On I3th March, 1953 heissucd a notice to 
the assessee under section 34 read with 
seciion22 (2) of the Act Afterconsider 
mg the objection of the assessee, the 
Income-tax Officer computed the income 
of the assessee under section 34 read wth 
scclion 23 (4) on gth March 1954 at 

Rs 60000 But on thatdatethe Income 
tax Officer did not determine the tax due 
from the assessee He determined the 
tax due from the assessee and issued a 
notice under section 28 (3) in Form 50 
only on 31st March, 1954 Theassessw 
contended that the assessment was barred 
under section 34 (3) That contention 
was Fleeted by the authorities under the 
Act includine the Appellate Tribunal but 
the High Court answered the reference in 
favour of the assessee On appeal to 
Supreme Court, 

Beld As long back as 24th September 
1953, the "High Court of Madras in 
Vtsv^anathan Chetlior’s case, (1954) ^ 

ITR 79 came to the conclusion that -the 
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word “ assessment ” in pio-viso to section 
34 (3) means not merely the computation 
of the income of the assessee but also the 
determination of the tax payable by him. 
No other High Court has taken a contrary 
view. The Revenuemust havein allthese 
years acted on the basis of that decision of 
the Madras High Court. Interpretation 
of a provision in a taxing statute rendered 
years back and accepted and acted upon 
by the department should not be easily 
departed from. _ It may be that another 
view of the law is possible but law is not a 
mere mental exercise. The Courts while 
reconsidering the decisions rendered long 
time back particularly under taxing sta- 
tutes cannot ignore the harm that is likely 
to happen by unsettling law that had been 
once settled. The corresponding provi- 
sions of the 1961 Act are materially 
diffeient from the provisions of the 1922 
Act. Under these circumstances there 
was no justification in departing from the 
interpretation placed by the Madias High 
Court in Viswanatlian GIteUicir'’s case, 
(1954) 25 I.T.R 79^ though a different 
view of the law may be reasonably 
possible. 

T.K.K. Appeal dismissed. 


[s.c. N.c. 49.] 

K. S. Hegde and 
A. N. Grover, JJ. 

Dalmia Jain & Co., Ltd. v. 

• ■ ' Commissioner ot Income-tax, 

, Biliar and Orissa. 

29—7—1971. C.A. No. 1812 of 1967. 

Income-tax Act (XI of 1922), section 10 (2) 
(xv) — Capital expenditure or revcnne ex- 
penditure — Tests — ^Assessee appointed as 
agent of Government for working limestone 
quarry— Third party filing suit against 
Government and assessee for specific per- 
formance of earlier agreement for lease or 
damages' in the alternatiie — Expenditure 
incurred by assessee in defending suit — 
Whether allowable. 

The Government of the State of Bihar 
appointed the assessee (appellant) as 
the agent of the Government for working 
the quarry with an understanding that the 
MurliHills willbclcased out to the assessee 
if the Government succeeds in the dispute 


between the Kalyanpur Lime Com- 
pany and the Government. When the 
assessee-company was in possession of the 
Murli Hills as an agent of the Government 
the Kalyanpur Lime Company filed a suit 
for specific performance of an earlier 
agreement to lease and /or in the alterna- 
tive it claimed damages. In that suit the 
Kalyanpur Lime Company impleaded the 
State of Bihar as well as the assessee as 
defendants. That suitwas resisted by the 
State Government aswell as by the assessee. 
The Supreme Court granted a decree for 
damages against both the defendants. 
The assessee claimed that the litigation 
expenses incurred by it in defending the 
suit was deductible as business expendi- 
ture. The Income-tax Ofiicer as well as 
the Appellate Assistant Commissioner 
came to the conclusion that the expendi- 
ture in question was incurred for the pur- 
pose of acquiring a new asset. The Tri- 
bunal came to the conclusion that the 
expenditure in question was incurred to 
protect the business of the assessee. On 
the other hand, the High Court agreed 
with the view taken by the Income-tax 
Ofiicer and the Appellate Assistant Com- 
missioner. On appeal to the Supreme 
Court, 

Held, that the litigation expenses consti lut- 
ed expenditure laid out wholly and ex- 
clusively for the purpose of the assessee’s 
business. 

Where the expenditure laid out for the 
acquisition or improvement of a fixed 
capital asset is attributable to capital, it is 
capital expenditure but if it is incurred 
to protect the trade or business of the 
assessee then it is a revenue expenditure. 
In deciding whether a particular expendi- 
ture is capital or revenue in nature, what 
the Courts have to see is whether the ex- 
penditure in question was incurred to 
create any new asset or was incurred for 
maintaining the business of the company. 

If It is the former it is the capital expendi- 
ture ; if it is the latter, it is the revenue 
expenditure. 

The assessee resisted the suit in order to 
protect its business as opined by the 
Tribunal and not with a view to safeguard 
its prospect of getting a new lease. It 
did not initiate the proceeding. It merely 
defended the claim made against it._ The 
claim was made against it because it was 
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working tho Murli Hills though as an 
agsat of the Government Therefore 
thecnilpioceedmgswerelauuched against 
It because of one of its business activities 
Therefore the expenditure in question was 
a revenue expenditure 

T K K Appeal aliened 


[sc NC 50] 
ff S Hegde and 
A N Grover, JJ 


Commissioner cf \\ea1th'-ta3s, 
Bihar and Onssa v 
Krigashanlar 
Dayasfaanler Worah 
29-7—1971 CA Nos 147S to 1481 
of 1967 


(A) Wealth-ta^ Act, 1957 (Central Act 
XXVn of 1957), section 21— Trust— Settlor 
himself hnstee under frost deed— Ptlxisioq 
for maintenance of settlor, his wife, for 
maintenance, edacation, marriage <xpeo<cs 
of minor daughters for maintenance acd 
education of minor sons pronsion for r€«i- 
dencefreeof rent inpart of (rest property 
—Vested interest (osonsafter (he death of 
settlor and bis wife— Settlor acd his wife 
able on ralnation date- Assessee whether 
assessabletowealth tax as trustee in respect 
of trust properties 


(B)lnterprefatlon of Statute*-- Taxuj" pro- 
vision— Role of strict coDstructioc-^cope 


The respondent by means of a deed of 
trust transferred certain immoyablc pro 
perties and shares unto himself as the 
trustee for making provision for the main- 
tenance of himself, hiswife for the mam 
tenance, education arid the marriage 
expenses of his unmamed daughters and 
for the maintenance and education ex- 
penses of his minor sons, Certain provi- 
sions'^ ere made m the event of the settlor 
pi^ec^inghiswife After the marriage 
of the daughters and alsoafter thedeath of 
the settlor s wife and the attainment of 

majority of boththemmorsons, the trustee 

wastoholdtheTnist Estate for the ab^ 
lute use and ^sfit of the two sons the 
JatenUon of t^he settlor being the subject 
to the trust thereby created the two minor 


sons Would take a vested interest in the 
trust estate Provision was made for the 
residence of the settlor, his wife and the 
minor children free of rent m a part of the 
trust properties Even before the fint 
of the relevant valuation dates the sons 
had attained majority and the daughters 
had been married The settlor and his 
wife were alive on the valuation dates 
The respondent was assessed to wealth tax 
as trustee in respect of the trust properties 
under section 21 of the Act The High 
Court oniefercnce,heldlhatsection21 (1) 
was inapplicable On appeal to the 
Supreme Court, 

Held, that the assessee was assessable to 
wealth tax as trustee m respect of the (rust 
properties under section 21 ofthcAct 
The conception that the trustee i s holding 
the trust pioperiy on behalf of others may 
not bein conformity with the legal posi 
tion as contemplated by tbe Tmst Act 
but the Legislature is competent m the 
ab>eQceor any re$triclion> placed on it by 
the Constitution to give its own meaning 
to the words used by it in a statute There 
can be hardly any doubt that tbe Farlia 
ment while enacting section 21 (2j of the 
Act proceeded on the basis that for the 
purpose of the Act the trustee is holding 
the trust properly on behalf of the bene 
ficiancs The mere fad that this concep- 
tion does not accord with the provisions 
ofthcTrustActdoesnotinvalidate section 
21 (1) Section 21 (1) specifically lakes 
lo the trustees 

The words “on b"half of” used in 
section 21 (1) of the Act are svnonymons 
with the expression “ for the benefit of’ 
Notwithstanding that the trustees hold 

propel ty for thebenefit of bcneiicianes and 

not on their behalf, section 21 (1) apphe* 
lo them and they arc liable to wealth tax 

only inthelikemannerandtotheexlent 

as itwould be leviable upon and recover 
able from any such beneficiary ’ 

It IS true that a taxing provision nmst 
receive a strict construction at the hands 
of theCo jrts and if there is any ambiguity, 
the benefit of that ambiguity must go to 
the asse'see But that is not the same 
thing as saying that a taxing provnsion 
should not receive a reasonable construe 
tion If the intention of the Legislatuic 
IS clear and beyond doubt then the ftet 
that the provision could have been more 
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artistically drafted cannot be a ground to 
treat any part of a provision as otiose. 
So long as the intention of the Legislature 
is clear and beyond doubt, the Courts have 
to carry out that intention. 

T.K..K. Appeals allowed. 


[sc, N.c, 51.] 

K. S. Hegde and Commissioner of 
A. iV. Grover, JJ. Income-tax, Gnjarat v. 
2 — 9 — 1971. Kurban Hussain 

Ibrabimji Mithibonvala. 
C.A. No. 1990 of 1968 and 
C.A. No. 1172 of 1971. 

Income-tax Act (XI of 1922), section 34— 
Back assessment — Officer — Jnrisdiction 
— ^Issuance of a valid notice necessary — 
Invalid notice renders proceedings void — 
Notice of back assessment for a particular 
assessment year — Reassessment fer a differ- 
ent year — ^Proceedings invalid. 

While the Income-tax Officer sought to 
reopen the assessment of the assessee for 
the assessment year 1947-48 but in fact .he 
reopened the assessment of the year 1948- 
49,^ the High Court in reference held 
differing from the conclusion of the Tri- 
bunal, that notice of back' assessment was 
invalid. Hence the appeal by the 
Revenue, 

Held: The High Courtwas right in holding 
that the notice was invalid and as such 
the Officer had no jurisdiction to revise 
the assessment of the assessee for the year 
1948-49. - 

It is well settled th?t the Income-tax 
Officer’s jurisdiction to reopen an assess- 
ment under section 34 depends upon the 
issuance of a valid notice. If the notice 
issued by him is invalid fot any reason 
the entire proceedings taken by him would 
become void for want of jurisdiction. 

On facts: In the circumstances of the case 
the notice of reassessment was invalid. 

V.S. Appeals disniisied. 


[S.c. N.C. 52.] 

K. S. Hegde and Ibe Commissioner of 
A. N. Grover, JJ. Income-tax, West 

Bengal H, Calcutta v. 

M/s. Electro House. 

2—9—1971. C.As. Nos. 2376 to 2379 

of 1968 and 
C.As. Nos. 1168 to 1171 
of 1971. 

lucome-tax Act (XIofl922),sections33-B, 
34 — Commissioner — Powers of revision — 
Jnrisdiction — ^Notice to assessee. not a 
condition precedent — ^Notice — ^Principle of 
natural justice — ^Absence of notice — ^May 
affect legality of order but not the jurisdic- 
tion — ^Notice for back assessment — Con* 
trast. 

The Commissioner of Income-tax, on 
finding from the records that the orders of 
the Officer granting registration to the 
assessee for one year and the renewal 
thereof for the next year, were erroneous 
and prejudicial to the Revenue, proceeded 
against the assessee under section 33-B 
of the Act by issuing a ndtice intimating 
the proposal to cancel the orders and 
giving the assessee an opportunity to 
submit his objections. The Tribunal held 
thatthenoticeissued,was not onerequired 
to be issued by the Act and hence its vali- 
dity or invalidity did not affect the jurisdic- 
tion of the Commissioner. But the 
High Court in reference held that the 
notice issued was not valid and therefore 
the Commissioner had no jurisdiction to 
proceed with the enquiry. Hence the 
appeal by the Revenue. 

Held, the notice issued did not contra- 
vene section 33-B and the Commissioner 
validly exercised his jurisdiction under the 
section. 

Section 33-B unlike section 34 of the Act 
does not prescribe any notice to be given. 

A notice under section 34_is a conffitiqn 
precedent for the assumption of jurisdic- 
tion under that section. The jurisdiction 
of the Commissioner to proceed under 
section 33-B is not dependent on the ful- 
filment of any condition precedent. It 
only requires the Commissioner to give 
an opportunity to the assessee of being 
heard before passing an order under 
section 33-B. The necessity to give a 



notice pertain to observ ance of principles 
of naturaljustice Breach of the prmaplc 
of natural justice may affect the Icgahiy 
of the order made hut that does not affect 
the jurisdiction of the Commissioner 

Gita Aggan\al v Ccmmissioner of 
Ircome tax West Bengil and otkers, 
(1970) 76 IT R 496 

Y S Order accordingl) 


{sc N c 53 1 

K S Hegdc and Commissioner of 

A N Grover, JJ Income-tax, West 
Bengal v Hind 
CoDstmction Ltd 
6-9-1971 CA No 1287 of 1971 and 
CA No 2001 of 1968 

Income-tax Act (XI of 1922) — Income 
—Profits of sale— No question of sale 
to Self- Machinery get by assessee 
—Inflated ralae shomi in the accoants— 
Assessee forming a partnership with another 
—Transfer of machinery to firm as invest- 
ment— Again shown at a firther inflated 
value— No element of sale insolred— No 
qaestion of profits 

Theassessee got machinery of thevalue of 
about Rs 2 lakhs In the accounts of 
the assessee for 1949 50 the value was 
written up by Rs 4 lakhs an equivalent 
sum having been credited to a •- capital 
Reserve Account The assessee and ano- 
ther formed a partnership with equal 
shares and the assesses transferred the 
value of His machinery to the firm again 
at a further inflated value (about Ks 6 
lakhs) as their investment On the 
question whether the sum of Rs 4 lakhs 
Vi^ a profit on the sale of machinery, 
the Tribunal and the High Court held 
that It was not a sale at all Hence the 
appeal by the Revenue 

Held A sale contemplates a seller and a 
purchaser No one can sell his goods to 
himself If a iierson revalues his goo^ 

andshowsahighervalueforthem m his 

books he cannot be considered as lining 
sold thegoodsandmadeprofits therefiom 
Nor can a person by handing o\cr his 

goods to a paitnership ofwhich he is a 
partner and that as his share of capital 
canbeconsideredashavingsoldthe goods 
to -the. partnership 


On facts The Tribunal found that thei® 
was no sale either at the time when the 
assessee inflated the puce of the machi 
nerywhich fell to Its share at the time of 
the division or at the time when the new 
partnership was created The finding 
has to be upheld 

Commusioner of Income tax v Sir ffomy 
Mehta's hxecutors, (1 955) 28 1 T R 928 
58 BomLR, 112 ILR (1956) Bora 
154 AIR 1956 Bom 415 
V S Appeals dismissed 


Isc NC 54] 

J M Shelat DarshanSiDgb 

/ D Duaznd RaraKishanv 

S C Roy JJ State of Maharashtra 
2—9—1971 CrA No 100 of 1969 

Crtrainal Procedure Code (V of J898) 
section 196 A (2)— Scope— Charge-sheet 
filed by police before Magistrate alleging 
commissioD of offences under sections 419/ 
109 471 and 46$ of Indian Penal Code- 
Bat Magistrate while drawing np charges 
and passing order of committal altering 
the charge to one onder sections 120*6 
and 467, Indian Pena] Code— Section 196 A 
(2) if attracted 

What section 195 A (2) prohibits is taking 
cognizance of an offence of criminal 
conspiracy unless consent to the initiation 
ofprocceings against the person charged 
With It has been first obtained Taking 
Cognizance docs not involve any formal 
action or indeed action of any kind but 
occurs as soon as a Magistrate applies 
his mind to the suspected commission 
of an offence Cognizance therefore, 
takes place at a point when a Magistrate 
first takes judicial notice of an offence 
This IS the position whether the Magis 
trate takes cognizance of an offence on 
a complaint or on a police report, or 
upon information of a person other than 
a police officer Therefore when a 
Magistrate takes cognizance of an offence 
upon a police report prma facie h® 
does so of the offence or offences dis 
closed in such report 

la the instant case while drawing up the 
c^rges and passing his order of committal 
the Magistrate considered that though 
the charge sheet filed before him by the 
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police alleged the commission of offences 
under section 419/109, 471 and 468, the 
proper charge on the materials before him, 
although they were the same as before 
the police officer, warranted a charge of 
criminal conspiracy for forging a pass- 
port. it is quite clear, however, that 
the cognizance which he took was of the 
offences alleged in the charge-sheet 
because it was in respect of those offences 
that the police had applied to him to 
initiate proceedings against the accused 
and not for the offence under section 
120-B, Indian Penal Code . It was at 
a later stage i.e., at the time of passing 
the committal order that he considered 
that a charge under section 120-B, Indian 
Penal Code was the more appropriate 
charge and not a charge under section 109 
of the Penal' Code. That being so, it 
must be held that the Magistrate took 
cognizance of the offence of abetment of 
an offence of forgery and impersonation 
. so far as the accused was concerned and 
not of the offence of criminal conspiracy 
and therefore section 1 96- A (2) did not 
• apply. 

Y.K. Appeal dismissed' 

[s C. K c. 55] 

K: S. Hegde and State of Madras v. 

A. N. Grover, JJ. M/s. S.G. Jayaraj 

Nadar & Sons. 
16—9—1971. C A. No. 1404 of 1969 

Madras General Sales Tax Act (I of 1959), 
section 12 (3)— Penalty under— -When may 
be imposed. 

Sub-section (3) of section 12 empowers 
the assessing authority to levy the penalty 
only when it makes an assessment under 
sub-section (2) thereof.’ It is well knoWn 
that the best judgment assessment has 
to be on an estimate which the assessing 
authority has to make not capriciously 
but on settled and recognised principles 
of justice. An element of guess worJc 
is bound to be present in best judgment 
assessment but it must have a r^soname 
nexus, to the available material and the 
circumstances of each case. Where 
account books are accepted along with 
other records there can be no ground tor 
making a best judgment assessment. 

In the present case the High Court foti/td 
that the turnovers involved in the disputed 


items were not determined on the basis 
of any estimate or best judgment The 
quantum of turnovers in respect of these 
items were based on the assessee’s 
account books The true position was 
therefore that certain items which had not 
been included in the turnover shown m the 
returns filed by the assessee were dis- 
covered from his own account books and 
the assessing authority included those items 
in his total turnover. For these reasons 
the High Court was justified in holding 
that the assessment could not be regarded 
as based on best judgment. The penalty 
thus could not believed in respect of 
these items. 

Y K. Appeal dismissed 

[S C N.C. 56] • 

G.A. Vaidialingam, M/s. Bharat Barred 
P. Jaganmohan Reddy, JJ. &. Drum Mfg. 

Co., -Ltd. V. 

Employees State 
Insurance Corporation. 
23_ 9— 1971. C.A. No. 563 of 1967. 

"^Employees’ State Insurance Act (XXXIV 
’of 1948), section 96 (1) (b)— Rule 17 of 
Employees’ State Insurance Rules framed 
by the Government of Bombay under— 
If ultra vires the rule making power of 
the State Government. 


Rule 17 of the Employees’ State Insurance 
Rules framed by the Government of 
Bombay is ultra vires the rule making 
power of the State Government under 
section 96 (1) (b) of the Employees State 
Insurance Act. 


\ffs. A. K. Brothers v. Employees' State 
nsurance Corporation, A.I.R. 1965 AH. 
10, Overruled ; Employees’ State Insiir- 
nce Corporation v. Madhya Pradesh 
rovernmciit, A.I R- 1964 M.P. 75 ; Mis. 
ieler Works v. Employees State Insurance 
hrporation, A.LR. 1964 Mad. 376 ; Uni- 
,d India Timber Works ’^•Employees 
>tate Insurance Corporation, AIR- 1^6' 
’unj 166 (F.B ) ; Roshan Industries (P.) 
.td v. Employees' State Insurance Corpo- 
ation, A.I.R. 1968 Punj. 56 and hm- 
loyees' State Insurance y- 

[_ State Electricity Board, 1970 Lao. 
.G. *921, Approved. 

mart from the implications inherent in 
he term ‘ procedure ’ appearing in section 
16 ( 1 ) (6), the power to prescribe by rules 
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any mattet falling within the ambit of 
the term must be the 'procedure to be fol- 
lowed in proceedings before such Court* 
The word ‘in’ furnishes a clue to the con 
trovcrsy that the procedure must be m 
relation to proceedings in Court after 
It has taken seisen of the matter which 
obviously It takes when moved by an 
application presented before it If such 
b« the meaniog the application by which 
the Court is asked to adjudicate on a 
matter coveted by section 75 (2) is out- 
side the scope of the rule making power 
conferred on the Government 

That apart, the nature of the rule bats 
the claim itself and extinguishes the right 
which is notwithm the pale of procedure 

■yX — Appeal itsmissed 

Is c s C 571 

R S Reg^e and M/s talta Prasad 
A N Grover, JJ Khiao Lai t 

Asst Comnnssiooer of 
Sales tax 

6-10-1971 Cjk No 2571 of 1969 

UP Sales Tax Act (1948) section 9(1) 
pronso and (6)— Appeal against order 
of assessment— Memoraadom of appeal 
filed mthm time— Delay m tnakiog neces- 
sary deposit of admitted tax— Jurisdiction 
of appellate authority to condone 

It IS true that an appeal filed under sec- 
tion 9 of the U P Sales Tax Act cannot 
be entertained by the appellate authonfy 
unless satisfactory proof is adduced of the 
payment oftax admitted by the appel- 
lant to be due but m a ease where the 
amount of admitted tax is deposited allcr 
the period of limitation has espircd ^ 
that will happen is that the appeal will 
become enterlainable only on the day 
on which satisfactory proof of payment 
of that amount is product In other 
Words the appeal Will be deemed to have 
been properly filed on the date on which 
the amount of admitted tax is paid If 
that IS beyond the period of 30 days the 
appeal will be baired by time Section 
9 (6) will immediately become applicable 
to that appeal and it will be open to the 
appellant to apply for condonation of 
delay under that provision It is difficult 
To follow the argument that the deposit 
of the amount of admitted tax must be 
made Within 30 days and that any delay 


With legacd thereto cannot be condoned 
though the delay in filing the appeal can 
be Condoned under sub-section (6) A 
propef and correct reading of section 9 
cannot justify such an approach The 
correct approach is to treat the appeal as 
having been preferred m the date on 
which proof of payment of the tax was 
furnished and then to see whether under 
sub-section (6) of section 9 there was 
sufficient cause for excusing the delay m 
preferring the appeal 
Gangadharan Pillai V Sales Tax Officer, 
I6STC 57& and Raja of Venkatagiri ^ 
Commissioner of Income tax, 2S ITR. 
188, Approved Lakskmiratan Engineerms 
IFhrfo Ltd v Assistant Commissioner of 
Sales Tax, 21 STC 154, distinguished 
VX ' ' I ■ Appeal allowed 

Isc NC 58) 

C A Vaidialingam, Ehaidem Ibochs 
P Jagonmohan Reddy and Singh V 
K K Mathew JJ State of Manipur 
8—10—1971 Wi»s*No8 289 to 295 
of 1971. 

CoflstitotioD of India (1950) Article 22 (5) 
—Orissa PrcTcntiTe Detention Act (1970). 
section 3 (2) — Detention under — Unex 
plained delay of 17 days m disposing n* 
representation of detenu— If vitiates oraeT 
of detention 

An unexplained delay m disposing of the 
representation made by a detenu who iS 
detained under a special law relating to 
preventive detention makes the ordet 
of detention illegal as being violative of 
the Constitutional right guaranteed to 
such a person under Article 22 (5) of the 
Constitution 
Chve-Iaw discussed 

In the instant case there is an unexplained 
delay of 17 days between the date when 
the representation made by the petitioners 
who Were detained under the Onssa 
Preventive Detention Act, 1970, was re- 
ceived by the Administrator, namely, 
3rd March, 1971 andwhenthe latter con 
sidered the representation and passed the 
order rejecting the same on 20th March, 
J97I Ifthat IS so.without anything more, 
that circumstance by itself is a suffi 
cient ground for bolding that theorders 
of detention of the petitioners are illegal 
and they are entitled to be released. 

^ K -- - - Petitions allowed 
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[s.c.N.c. 59.1 
S. M. Sikri, G.J. 
J. M. Shelat, 

G. K. Muter, 

A. N. Ray, 

L D. Dua, 

S. C. Roy and 
D. G. Palekar, JJ. 

11—10—1971. 


Jagannath v- 
Authorised Officerj 
Land Reforms. 


C.As. Nos 247 to 257 
etc., of 1967. 


Madras Land Reforms (Fixation of Ceding 
on Land) Act (LVUf of 1961)— Constitu- 
tional validity — ^If beyond the competence 
of the State Legislature under Entry 18 
inListnof the 7th Schedule to the Consti- 
tution of India. 

The argument that the Madras Land 
Reforms (Fixation of Ceiling on Land) 
Act, 1961, having been struck down as 
invalid by the Supreme Court in 
swami Naidu v. State of Madras, (1 1 

-7S.C.R. 82, it was non andwasvoia 
ab initio and Article 31-B of the Consti- 
tution could not validate _ it without a 
separate validating Act being ^ 

the Madras Legislature, is untenable. 

Apart from the question as to whether 
fundamental rights originally enslmin^ 
in the Constitution were ^o the 

amendatory process of j the 

now oe held that Article 31-B and the 
Ninth Schedule of the Constitution have 

cured the defect, if any, m the 
Acts mentioned in the said 
as regards any unconstitutionality S 
on the ground of infringement of - 

mental rights and by 
Article 31 -B such curing of the defect to^ 
place with retrospective operation 
the dates on which the Acts w^® P'Jj. 
on the statute book. These Act 
Void or inoperative at the 

were enacted by il.tion 

of Article 13 (2) of the Constit^ion, 

assumed full force and vigour fro^the 
respective dates of their ®o^®|®f j 
to inclusion in the Ninth S®h®du f . f 
With Article 31-B of the ConsUtution^ 
The States could not, at any .time cure 
any defect arising the viola 
the provisions of Part III of the 
tution and therefore the obje^on t 
Madras Land Refonns 
Ceiling on Land) Act, 1961, should 

5— NRC 


been re-enacted by the Madras Legis- 
lature after the Seventeenth Constitu- 
tional Amendment came into force 
cannot be accepted . 

The Act is also not incompetent for want 
of legislative power of the State. Entry 
18 in List II of the Seventh Schedule 
to the Constitution like any other Entry 
in the three lists only gives the outline 
of the subject-matter of legislation and 
therefore thewords in the entry are to be 
construed in their widest amplitude. 
The field of legislation covered by the 
entry is not to be narrowed down in any 
way unless there is anything in the_ entry 
itself which defines the limits tKereof._ 
Entry 18 in List II is meant to confer the 
widest powers on the State Legislature 
with regard to rights in or over land 
and such rights are not to be measured 
by or limited to the rights as between 
landlords and tenants or the collection 
of rents. The words which follow the 
expression “ rights in or over land 
are merely by way of illustration. Tne 
specification itself shows that the genus 
of the rights mentioned is not the one 
which landlords have vis-a-vis their tenants 
or vice versa AH kinds of legislation 
regarding transfers and alienations of 
agricultural land which affect the rights 
therein of landlords and tenants are 
envisaged by the entry as also improve- 
ment of land and colonisation of such 
land. If the State wants to enforce a 
measure of acquiring lands of people 
■who hold areas over a certain ceiling 
limit so as to be able to distribute the 
same among the landless and other per- 
sons to give effect to the directive Ptiu*" 
Ss m Article 39(5) and (c) of the 
Constitution, It is not possible to say that 
the same would be outside the scope o 
EntryTs in List II read with Entry 42 
,Vi Ti^st III. Such a measure can aptly 

.-/.form or land improvement in that per 
«o?q who have only small holdings a^ 
wk ™ Sands Vmsolvc, 

S SandVoda'”'"' thosewho 

interested m ge^^^ S docs not 

much ®Hbr • , the legislative 

transgress the mits oi in i, 

field ownership of land. 

pSSvho losn the ownership of lands 


in excess of the ceiling imposed are cent 
pensated for the lands acquired by the 
State and distributed among others 
Acquisition of land would not directly 
be covered by Entry 18 but read with 
Entry 42 in List III the State has the com 
petence to acquire surplus land so as 
to give effect to the policy in Article 39 
of the Constitution 

Case law discussed 


VK 


Appeals dismissed 


[sc N c 60 ] 

k S Eegde and M/s Sita Ram 

H R Khanna JJ Bishambhar Dayalv 
21-10—1971 StateofU P 

CAs Nos 362 and 1972 of 1969 

U P Sales Tax Act (XV of 19481 
section 3-D (l)-Validify-If suffers from 
the Tice of excessire delegation— If hit 
by Art 14 of the Constitntion 

The contention that m empowering the 
Governmwt to levy tax on goods other 
than foodgrains at a rate not exceeding 
5 paise in a rupee the Legislature parted 
with one of its essential legislati\e func- 
tions and as such section 3 D (I) of the 
U P Sales Tax Act is ultra vires the 
^we« of the State ^gislature is unten 
^le It IS true that the power to fix the 
rate of tax is a legislative power but if 
the Legislature lays down the legislative 
policy and provides the necessary guide 
lines that power can be dele^t^ to 
the executive Whether a powr dele 
gated oy the Legislature to the executive 
has exceeded the permissible limits m 
a gi\en case depends on its facts and cir 
cumstances That questiondoesnotadmlt 
of any grawal rule It depends upon the 
nature of the power delegated and nur 

poses intended to be achieved Takineinto 
wnsideration the legislative practt« S 
this wuntry and thcrateof tax^viS «r 

trased d«kr has to fun=l,o„'’a,S.ri4 


to the conditions of his licence Hence 
whenever a purchase is made throu^ a 
licensed agent, the authorities have the 
opportunity to know what purchases 
nave been made and from whom those 
purchases wdre made hut that would not 
1» the case when purchases are made 
through dealers who are not licensed 
Hence if registered dealers are permitted 
to make purchases through dealers who 
arc not licensed and those dealers them 
selves are not liable to be taxed then 
opportunity for evasion becomes larger 
The rule of discrimination does not rule 
out classification The power of classi 
ficatton under fiscal law is larger than 
in the case of other laws Hence therd 
was nothing wrong m the Legislature 
making a classification between licensrf 
dealers and dealers who are not licensed 


YK 


App -als dismissed 
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Shamrao Vilha C* 
operatiTC Bank Ltd v 
21—10—1971 PandbaraDga Mallayi 

CA No 1312 of 1967 

Co-operative Societies Act 
a942), section 2 (I)— ‘ Control ’—Mean 
ing of^ociety registered in Bombay 
having branch office at Madras-Dispnte 
regarding dealings with ifsmember 
relating to Madras branch— Proper 
lornni for adjudication of 

The word ' wntrol m section 2 (0 of 
the Multi Unit Coopeatixe Socieues 
Act does not comprehend within itself 
the adjudication of a claim made by a 
TO operative society against Its memoers 
in^ord control is synonymous with 
supCTintendcnce management orauthority 
to direct, restrict or regulate Control 
® superior authority in 
excrase of its supervisory power 
Adjudication of disputes ,s aiuctal or 
S V "1"“' function and tl would be 

‘nnaning of the Word 

judication of disputes between a 
^operative society and its members 
distinction between 
® dispute which is a 
^Acial power and the exercise of control 
wnicii IS an adraimsirative power and 
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it would be Wrong to treat the two as 
identical or equate one with the other. 

Hence a co-operative society registered 
m Bombay and having a branch office 
in Madras cannot have a dispute, in res- 
pect of transactions which took 
place in Madras relating to the 
Madras branch between itself and one 
of its members residing in Madras, adju- 
dicated upon under section 54 of the 
Bombay Co-operative Societies Act, 1925. 
Such a dispute would have to oe adjudi- 
cated upon under the relevant Madras 
Act. The fact that for the purpose of 
control the society was governed by the 
Bombay Act would not justify a depar- 
ture from this rule 

V.K. Appeal dismissed. 

[s.c N.d. 62.] 

K. S. H'gde and Shashi Bhushan v. 

E. R. Khaniia, JJ. Balraj Madhok. 

22—10—1971. C.As Nos. 1343 andl473 

of 1971. 

Representation of the People Act (XLHI 
of 1951), section 92 (a)— Election petition 
—Inspection of hallot paper — When may 
be allowed. 

In a matter like allowing inspection of 
ballot papers, no rigid rules have been laid 
down, nor can be laid down. Much 
depends on the facts of each case. The 
primary aim of the Courts is to render 
complete justice between the parties. 
Subject to that overriding consideration. 
Courts have laid doivn the circumstances 
that should weigh m granting or refusing 
inspection. 

It is true that merely because someone 
makes bold and comes out with a des- 
parate allegation, that by itself should not 
be a ground to attach value to the allega- 
tion made But at the same time serious 
allegations cannot be dismissed sum- 
marily merely because they do not look 
probable. Prudence requires a cautious 
approach in these matters In all these 
matters, the Court’s aim should be _ to 
render complete justice between the parties 
Further, if the allegations made raise 
issues of public importance greatei care 
and circumspection is necessary. 

It is no doubt true that a judge while 
deciding the question of inspection of the 
ballot papers must bear in mind the impor- 


tance of the secrecy of the ballot papers. 
The allegations in support of a prayer for 
inspection must not be vague or indefi- 
nite; they must be supported by material 
facts and prayer made must be a bona fide 
one If these conditions are satisfied the 
Court will be justified in permitting ins- 
pection of ballot papers. 

In the instant case, in the very nature of 
things the allegations regarding the chemi- 
cal treatment of the ballot papers can be 
proved or disproved only by inspecting 
the ballot papers. But the question is 
whether it is necessary to inspect all the 
ballot papers as has been ordered by the 
trial judge A general inspection should 
not be permitted, until there is satisfactory 
proof in support of those allegations. 
For finding out whether there is any basis 
for those allegations, it would be sufficient 
if some ballot papers, say about 600 out 
of those polled by each of the returned 
candidates are selected from different 
bundles or tins in such away as to get a 
true picture He may also select about 
200 ballot papers cast in favour of the 
election petitioners for comparison. _ If 
the learned judge comes to the conclusion 
that the matter should be further probed 
into, he may take evidence on the points 
in issue including evidence of expert 
witnesses. Thereafterit is open to him to 
direct or not to direct a general inspection 
of the ballot papers But in doing so he 
will take care to maintain the secrecy of 
the ballot 

V,K. Appeals dismissed. 


[End OF Volume (1 971) II SCI (N.R G )] 



11 ] 


SiftAJUDDIN V. STATE OF MADRAS {Hitter, 


593 


officer which cast serious aspersions on 
the appellant’s reputation and mentioned 
quite a few instances of his lack of probity. 
The endorsement of the Chief Minister on 
the note read: 

“Secretary, P. W. D. I had this (petition 
already me'ntioned) from the Director 
of Vigilance. This may be imme- 
diately looked into. I have asked the 
Director to pursue the investigation 
further.” 

Thereupon the Gliief Secretary orally 
ordered a full-fledged enquiry in the 
matter and the Deputy Superintendent 
of Police, Vigilance and Anti-Corruption 
one G. K. Ranganathan, was asked to 
make a personal enquiry and report 
under the supervision of R. N. I^ishna- 
swamy. The Director of Vigilance 
registered an enquii'y numbering 8/HD/64 
on 15th April, 1964. That the enquiry 
was taken up with great keenness appears 
from a note of Ranganathan to the effect 
that he would require the assistance of 
two Inspectors to assist him. There ^n 
be no doubt that the enquiiy launched 
by the Vigilance and Anti-Corruption 
department was a -very thorough and 
searching one. A very large number of 
persons were examined by the Vigilance 
and Anti-Corruption officers including 
18 public servants who spoke to matters 
touching the allegations against the 
lant. Statements in -writing signed by 
the makers were taken frorn no less than 
nine public servants regarding the ^hove 
and two of them, namely, S. Sivasubrah- 
manyam and S. Chidambaram were given 
certificates assuring them imm^ity 
prosecution for the part played by them 
in rendering aid to the appellant the 
commission of his malpractices. These 
two persons occupied the positiem 01 an 
Assistant Engineer and a Junior Engineer 
and were subordinates of the appellant. 
On 27th June, 1964 a first information 
report was lodged in the ^^’(tictorate o 
Vigilance and Anti-Con uptiem, Mamas 
and the case recorded as 3/AC/64. -t he 
offences to be investigated into were 
under sections 161 and 165 of the Indian 
Penal Code and section 5 (i) i®) nnd ta; 
of the Prevention of Goriuption Ac . 
Tlie complaint was made by Ranganathan, 
Deputy Superintendent of Police, Vigi- 
lance and Anti-Corruption department 

s c J— 75 


to the Additional Superintendent of 
Police in the same department. It is 
pertinent to note that the Directorate of 
Vigilance and Anti-Corruption which had 
been set up under a Government order 
dated 8th April, 1964 was declaied to be 
a “police station” under clause (j) of 
sub-section (i) of section 4 of the Code 
of Criminal Procedure, by a notification 
dated 25th May, 1964 and by another 
notification of the same date the Governor 
of Madras confened upon the Director 
and the Superintendents of Police of the 
said Directorate all the ordinary powers 
of a Magistrate of the First Class under 
section 5-A of the Prevention of Corrup- 
tion Act within the limits of the whole of 
the State of Madras except the Piesidency 
town. The complaint by Ranganathan 
to the Additional Superintendent of 
Police, Vigilance and Anti-Comiption, 
gave details of various malpractices rrith 
which the appellant was charged. _Hc 
was inter aha said to have obtained various 
articles of furniture with the help of 
Sivasubinhmanyam and Chidambaram 
mentioned above by paying only a small 
fraction of the cost and asbng them to 
adjust the balance by manipulations of 
the muster rolls claims. He ivas also 
said to have got his residence rvhitewashed 
in a similar manner. It rvas also alleged 
against him that he had constructed a 
bungalow by diverting building materials 
allotted for the constiuction of the Gauveri 
bridge at Tiruchirapalli. The complaint 
wound-up with a paragraph to the^ effect 
that a criminal case -would be registered 
against him as a regular investigation 
alone would facilitate the collection of 
additional evidence by rvay of recovery 
of valuable things which be had obtamed 
from his suboidinates by various illegal 
means and in addition more incriminating 
evidence was likely to be forthcoming 
during the investigation. Sanction to 
p.osccutc the appellant was obtained on 
27th September, 1964 and a charge-shwt 
^^4s filed against the appellant in the 
Court of the Special Judge, Madras on 
r:th October, 1964 numbered as C C. 
No. 10 of 1964. No less than 47 wit- 
nesses had been c.xamincd during tlie 
investigation following the fi.st infoima- 
tion rcpoi t and at least nine of them had 
been previously examined at -what 
termed as a “pmliminaiy or detailed 
enquiry”. 
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3 No less than 19 malpractices uere 
alleged against him in different para 
graphs of the charge sheet and the appel- 
lant was charged with having obtained 
for himself or for members of his family 
various valuable thing fiom his subordi- 
nates by corrupt and illegal means and 
by abusing his position as a public servant 
The charges v,ere for ofFt.nces already 
mentioned 

4 In the enquiry the appelb-nt was 
supplied svith copies of records on which 
the prosecution proposed to rely includ- 
ing the statements recorded by the in\csti- 
gatmg officer which according to the 
appellant showed pnma ftutt that a 
number of public servants who had 
given the statem'*nts were them 
selves responsible for commission of 
various offienccs including falsification 
of accounts and forgery of public records 

5 Before the Special Judge the appel- 
lant moved an application for discharge 
under section aji-A of the Code of 
Crunmal Procedure on the ground that 
the charges against him were groundless 
In that application he also complained 

(а) that the instances alleged against hun 
related mostly to his personal matters 
unconnected with his official functions, 

(б) that none of the items refened to m 
the cha'ge had been handed over to or 
delivered to hun for the purpose of secur- 
ing an advantage in order to attract 
section 5 (i) (<f) read w«h section 5 (0) 
of the Prevention of Corruption Act, and 
(c) that on the admitted statements of 
the public servants they were liable to 
be charged with various offences and he 
had been greatly prejudiced by discri 
minatory treatment 

6 While holdmg that there was no 
basis of chaTgmg the appellant under 
section 165 Indian Penal Code, or under 
section 5 (2) read wilh section 5 (i) {b) 
of the Prevention of Corruption Act, 
the Judge held that a cha-ge could be 
framed against him under section 5 (2) 
read with section 5 (i) (d) of the Act 
He obicrved that th" investigitmg 
offi'crs evidcnily f It tint if they arraigned 
the subo dmatc offcc-s along with ihe 
appellant the c».e may fad for lack of 
evidence’ 

7 Against tint order dated iGtliJanuary 
1963 th*- Public Prosecutor p-cfeircd Cr 


R C No 294 of 1965 and the appellant 
preferred Cr M P No 934 of 1963 under 
section 561-A of the G^e, for quasbuig 
the proceedings and discharging him 
as the chaigi, was groundless Theappcl 
lant filed two writ petitions bcfo'C the 
High Court, namely, one for a writ of 
mindastm^ directing the forbearing from 
prosecution of C C No to of 1964 and 
a second fo~ a wit of ceriioran to quash 
the order of the Special Judge mentioned 
above There was a petition under 
sections 435 439 of the Criminal Proce 
dure Code for revision of the order of 
the Special Judge and one under section 
561 A of the Code for quashing his said 
order 

8 The High Court dealt with all the 
Writ Petitions and the different allied 
matters together Broadly speaking, it 
was urged befo'c the High Court 

1 There had been such a violent depar 
ture from the provisions of the Code in 
the matter of investigation and cognizance 
of offvnces as to amount to denial of 
justice and to call for interference by the 
issue of prerogative wnts 

2 The investigation and prosecution 
were wholly m&la fide and had been set 
afoot by his immediate juiuoi officer, 
one Sivasankar Mudaliar, Superintending 
Engineer, Madras who was related to the 
Chief Minister of the State 

3 The appellant’s case was being dis- 
criminated f-om those of others vvho 
though equally guilty accordmg to the 
prosecution case were not only not bemg 
proceeded against but were promised 
absolution from all evil consequences ol 
tbeir misdeeds because of t'ncif 

to the prosecution 

9 In his petition for the issue of a wnt 
of mandamus by the High Court the 
appellant stated that it was only hv 
persuing copies of the statements furnished 
to him under section 173 {4), CnmiD^ 
Proerdu'e Code that he found that 18 
public servants liad stated havmg gnen 
him valuables wathout any or adequate 
consideration and that it was at hu 
instance that they had committed ofTvnces 
of cnram^l conspiracy under section 
120-B Indian Penal Code, and criminal 
breach of trust of Government moneys 
under section 400, Indian Penal Code, 
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besides falsification of accounts etc. His them. The Court was however not 


positive case was that the Director of 
Vigilance and Anti-Corruption had ob- 
tained signed statments rvhich were con- 
fessional and self-incriminatory from 
persons who were going to be called as 
witnesses by giving them assurances of 
immunity. These assurances %veie not 
only directed towards immunising them 
from prosecutions but also any depart- 
mental action likely to affect adver- 
sely the markers of the statements. 
The case of discrimination was based 
mainly on the above averments that the 
Directorate had singled him out leaving 
others who were equally guilty. Accoiding 
to the appellant this also showed mala jides 
and malice directed towards him. 

10 . Another main argument which was 
canvassed befoie the High Court related 
to the applicability of sections 162 and 163 
of the Criminal Procedure Code and the 
effect of the violation thereof, if any. 
For the appellant, it was argued that the 
taking of signed statements from persons 
who were eventually going to be examined 
in the criminal proceedings by giving them 
assurances of immunity and_ thereafter 
relying on their subsequent unsigned state- 
ments as those under section 161 (3) of the 

Code for the purpose of section 173 
amounted to a fraud on the procedure 
established by law. It was contended 
that as the statements recorded under 
section 161 were the material on which 
the Spiecial Judge had to consider whethei 
the charge was groundless under section 
251-A of the Code, the illegality “ corrod- 
ing the foundation vitiated the enquiry 
and necessitated the discharge of the 


satisfied that a direction was called for 
for the prosecution of the subordinate 
officers also. Further the High Court was 
not impressed rvith the plea of hostile 
discrimmation against the appellant ob- 
serving that although the “policy of not 
securing judicial pardon to accomplices 
by bringing them as approvers but retain- 
ing them at the sole discretion of the pro- 
secution might be open to question” 
“ that cannot by itself invalidate the 
arraignment of the persons actually put 
up for trial” specially where the persons 
charged was in a position to wield in- 
fluence and power over those asked by hun 
to aid him in commission of misconduct. 

12 . Although not of the view that the 
record before it established a case_ of 
mala fide or hostile discrimination against 
the appellant which called for the quash- 
ing of the proceedings, the High Court 
took the vieiv that the investigation of 
the case under Chapter XIV of the Code 
should be held to have commenced when 
Ranganathan, the Deputy Superintendent 
of Police, started the enquiry on 15th 
April, 1964 on the reasoning that though 
“an enquiry may start with shadoivy 
beginnings and vague rumours, once 
a police officer forms a definite opinion 
that there are grounds for investigating a 
crime, an investigation under the Code 
has started”. According to the High 
Court 

(fl) “substantial information and 
evidence had been gathered before 
the so-called first information report 
was registered”. 


appellant.” 

11 . Tlie High Court examined the case 
made out in the affidavits of the appellant 
and the counter-affidavits on behalf of 
the State. It expressed great dissatis- 
faction at the variance in the attitude of 
the State in the different alfidawts in 
tliat whereas in the first counter-affidavit 
there was no contradiction of the appel- 
lant’s averment that assurances of im- 
munity had been given to all the 10 
persons examined before the lodging of 
the fiist information report, the plea put 
fonvard ' in a subsequent affidavit ^^'as 
that sucli assurance had been given ^*“7 
to two jicrsons, namely, the two subordi- 
nates of the appellant and only after 
signed statements had been given by 


(b) the police officer who had con- 
ducted the enquiry prior to 27th 
June, 1964 was a person competent, to 
enter upon investigation; 


) admittedly tlicie had li^n an 
rlicr probe by the Vigilance Depart- 
ent prior to loth March, 1964 
e basis whereof he was not te- 
aployed; 

) there was definite information to 
c Government contained m the 
port dated 13th Ma-ch 19G4 rela- 
ig to corrupt activities of the appcl- 


(c) tlie 
tigating 


“delay on the part of the inves- 
officcr in registering the first 
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information report ma> be an irregn 
lanty but certainly the statements 
recorded subsequent to the receipt of 
definite information of the commis 
Sion of an offence m gathering evi- 
dence of the offence would nonetheless 
be statements recorded during investi- 
gation and hit by section l6a of the 
Crunmal Procedure Code 

13 Wth regard to the disrega~d of the 
provisions of sections 162 ind 1G3 of 
the Code the High ^urt observed that 
the result of ta^g his signature to a 
statement would be to tie a witness 
down to the statement or at least to give 
hun the imp-ession that he vould not be 
free to make a different statement at the 
trial but the statement of a witness at the 
trial would not become madrousible by 
reason of his having signed a statement 
before going mto the witness box 
Reference was made to several decisions 
bearing on section 162 of the Code and m 
particular to ^afarudi/in v King Emperor*, 
that the evidence of a witness who had 
previously signed a statement tn writing 
did sot become inadmissible or vitiate the 
whole proceeding although the value of 
the evidence would be seriously impaired 
thereby 

14 The Court seems to have been of 
tbevicw that it was the dut> of the Magis- 
trate or the presiding Judge on discover 
mg that a witness had while giving evi 
dence, made material use of a staiemenl 
given fay him to the police to disregard the 
evidence of that witness as inadmissible 
The High Court s definite conclusion was 
that there had been a deliberate v lolation 
of the provisions of the Code and a depar- 
ture fmm a recognised and lawful pro- 
cedure lor investigation 

15 With regard to the prop-iety of 
takmg self mcriminato"y statements even 
when there had b^n no assurance of 
immunity from p-xsccution the High 
Court observed that as the learned 
Advocale^jeneral for the State had 
stated that the rcco~d of manipulations 
m the master rolls by th- su^-dmatc 
offi-e-s of th* app Ihnt h-«d to be dis- 
regi-dcd as not p-op- m-'tc-ial for 
coasid'-ration as th'* ‘ Stvcial Judgi- had 
not considc-cd these vitiatmg Ratu cs m 


regard to the documents placed before him 
while ordermg the framing of charges 
against the appellant’ it was unnecessary 
to exnmmc the question at length 

16 The High Court found parti) m 

favour of the appellant and held tliat tie 
order of the Special Judge directing the 
framing of a charge on consideration of 
the statements before him under section 
•73 (4) Code witliout reference to 

the illegalities m the investigation should 
be quashed The High Court further 
directed the Special Judge to take up the 
matter once again and consider the case 
excluding from consideration all State 
ments recorded imder sections 161 (3} 
and 164 which were found vitiated in the 
light of the observations made by it 
A direction was also given to exclude 
portions of the statements which were 
self incriminatory and confessional ni 
character of the maker even if the szme 
did not otherwise violate the provisicms 
of sections 162 and 163 of the Code 

17 In our view the procedure adopted 
against the appellant before the laying 
of the first mfoimation report though not 
in terms forbidden by law, was so un 
prccedented and outrageous as to shock 
ones sense of justice and fairplay No 
doubt when allegations about dishonesty 
of a person of the appellant's rank ww 
brought to the notice of the Chief 
Minister jt was his duty to direct an 
enquiry into the matter The Ouef 
Nlmisicr m our view pursued the right 
course The High Court was not impres- 
sed by the allegation of the appelfant 
that the Chief hlmistcr was moved to 
take an mitiatne at the instance of a 

'iha, -wj* ‘gt/mg kiewS/v h?} 
retirement of the appellant and who was 
said to be a relation of the Chief Mmister 
The High Court rightly held that the 
rclationsbip between the said person and 
the Chief Minister, if any was so distant 
that It could not possibly have infl uenced 
hun and we arc of the same view Before 
a public servant whatever be his status. 
IS publicly charged with acts of dishonest)' 
•which amount to serious misdemeanour 
or misconduct of the t)’pc allcg^-d in thu 
case and a first information is lodged 
against hun, there must be some suitable 
p^limmarycnquiryinto the allegations b)' 
a responsible officer The lodging of 
such a report against a pcTon, specmlly 
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one who like the appellant occupied the 
top position in a department, even if 
baseless, would do incalculable harm not 
only to the ofRcer in particular but to 
the department he belonged to, in general. 
If the Government had set up a Vigilance 
and Anti-Corruption Department as 
was done in the State of Madras and the 
said department was entrusted with 
enquiries of this kind, no exception can 
be taken to an enquiry by officers of this 
department but any such enquiry must 
proceed in a fair and reasonable manner. 
Tne enquiring officer must not act under 
any preconceived idea of guilt of the 
person whose conduct was being enquired 
into or pursue the enquiry in such a 
manner as to lead to an inference that 
he -was bent upon securing the conviction 
of the said person by adopting measuies 
which are of doubtful validity or sanc- 
tion. The means adopted no less than 
the end to be achieved must be impeccable. 
In ordinary departmental proceedings 
against a Government servant charged 
with delinquency, the noimal practice 
before the issue of a charge-sheet is for 
some one in authority to take doism state- 
ments of persons involved in the matter 
and to examine documents w’hich have 
a bearing on the issue involved. It is 
only thereafter that a charge-sheet is 
submitted and a full-scale enquiry' is 
launched. When the enquiry is to be 
held for the purpose of findmg out whether 
criminal proceedings are to be resorted 
to the scope thereof must be limited to 
the examination of persons "who have 
knowledge of the affairs of the delinquent 
officer and documents bearing on the 
same to find out whether there is pnma 
fade evidence of guilt of the officer. 
Thereafter tlie ordinary law of the land 
must take its course and further inquiry 
be proceeded \v'ith in terms of the Code 
of Criminal Procedure by lodging a 
first information report. 

18 . The Code of Criminal Procedure 
is an enactment designed inter alia^ to 
ensure a fair investigation of the allegations 
a^inst a person cliarged with criminal 
misconduct. Cliapter XIV of thc_ Code 
gives special powers to the police to 
investigate into cases whether cognizable 
or non-cognizable in the manner provided 
therein. Section i6o empowers a police 
officer making an investigation to require 
attendance before himself of any person 


who appears to be acquainted with the 
circumstances of the case. Section i6i (i) 
gives him the right to examine orally any 
person supposed to be acquainted with the 
facts and circumstances of the case. 
Although bound to answer questions put 
to him, sub-section (2) of the section 
exempts a person from a^s^vering any 
question ivhich would have a tendency 
to expose him to a penal cliarge or to a 
penalty for forfeiture. Under sub-section 
(3) the police officer is empowered to 
reduce into writing any statement made 
to him in the course of such examination. 
Section 162 (1) expressly lays doim that 
such a statement made in the course of 
an investigation if reduced into writing is 
not to be signed by the maker thereof 
and no pait of such statement except as 
expressly provided is to be used for any 
purpose at any enquiry or trial in respect 
of any such offence under investigation 
at the time ivhen the statement tvas made. 
Tlie only exceptions to these are cases, 
when the statement falls under section 32 
clause (i) of the Evidence Act and to 
statements which are covered by section 
27 of that Act. The obvious idea behind 
this provision is that an over-zealous 
police officer may not misuse his position 
by getting a statement in witmg signed 
by the maker which would tend to pin 
him down to the statement but leave 
him fice to speaJc out freely when called 
to give evidence in Court. In order 
that statements made in the coume of 
such investigations be recorded without 
any pressure or inducement by an investi- 
gating officer section 163 (i) lays do^vn 
an embargo on the investigating autho- 
rities using any inducement, thicat or 
promise to the maker which might 
influence his mind and lead him to 
suppose that 'thereby he would gam any 
advantage or avoid any evil m reference 
to his conduct as disclosed in the pro- 
ceedings. It is to be noted that ^vhe^cas 
the other sections hereinbefore referred 
to contain guidelines for the pohee 
officers in making _ investigation, this 
section expressly provides that any person 
in authority even if he is not ^ 
officer must guide himself accordingly, 
in case w'here a crime is being investi- 
gated under this Chapter of the Code. 
All this is however subject to the pro- 
visions of sub-section (2) ^^•luch allmv;s a 
person to make any statement a^mst 
' hfs own interest by t\-ay of confession if 
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he does so of his o^vn free will E\en 
then the Jaw enjoins by section 164 that 
such a statement or confession tan only 
be recorded by a Magistrate of the Glass 
mentioned therem and even such a 
Magistrate must e-<plam to the person 
making the confession before recording 
the same, that he is not bound to malm 
It and if he does so it may be used as 
evidence against him Further the 
Magistrate must make sure that the 
person was makmg the confession volun- 
tarily and not actmg under any p essure 
from an outside source 

19 All the above p-nvisions of the 
Code are aimed at securing a fair investi- 
gation into the facts and circumstances 
of the criminal case, hoa\ever serious 
the crime and hmvsoever incriminating 
the circumstances may be against a 
person supposed to be guilty of a crime 
the Code of Criminal Procedure aims at 
securing a conviction if it can be had by 
the use of utmost fairness on the part of 
the ofB'^rs investigating into the crime, 
before the lodging of a charg* sheet 
Clearly the idea is that no one should be 
put to the harassment of a criminal trial 
unless there are good and substantial 
reasons for holdmg it 

20 Section 169 of the Code empowers 
a police officer making investigation to 
release an accused person from custody 
if there is no sufficient evidence or reason- 
able g''ound of suspicion to justify the 
forwardmg of him to a Magistrate by 
taking a bond from him with or without 
sureties Section 173 enjoins upon a 
police offiror to complete the investi- 
gation without unnecessary delay and 
forward to a Magistrate empowered to 
take cognizance of the offence a report 
m the form proscribed by Government 
setting forth infer alia the names of the 
parties the nature of the ir formation and 
the names of the persons who appear to 
be acquamted with the circumstances of 
the case and to communicate to me State 
Govemm'mt the action taken by him to 
the person if any by whom 11 formation 
relating to the commission of the ofience 
was first giv_n ^Vhen a report has 
been made under this section it u the 
duty of the officer in cliarge of the police 
station to furnish to the accus^ before 
the commencement of the enquiry or 
tnal a copy of the report abov e mentioned 


and of the first information report under 
section 154 and of all other documents 
or relevant extracts on which the prose 
cution p •oposcs to rely including tic 
statements and confessions, if any, record 
ed under section 164 and the statements 
recorded under sub section (3) of section 
161 of all persons whom the prosecution 
P eposes to examine as its witnesses 

21 In our view the enquiring officcrj 
pursued the investigation with such zealj 
and vigour that he even enquired into, 
and took down statements of persons] 
who were supposed to have provided tie 
appellant with articles of food worth 
trifling sums of money long before 
the launching of the enquiry The whole 
course of investigation as disclosed in 
the affidavits is suggestive of some 
prodctermination of the guilt of thd 
appellant The enquiring officer was a 
high ranking police officer and it isi 
surprising that simply because he w^ 
technically not exercising powers unden 
Chapter XIV of the Criminal Procedures 
Code, in that a formal first information 
report had not been lodged he overlooked, 
or deliberately overstepped the Imuts] 
of investigation contained in the said 
Chapter He recorded self mcruniDating 
statements of a number of persons ana 
not only secured their signatures thereto 
obviously with the idea of pmnmg them 
down to those but went to the length of 
providing certificates of immunity to at 
least two of them from the evil eflfects of 
ihcir own misdeeds as recorded It 
said that the certiffcates were given after 
the statements had been signed It i* 
difficult to believe that the statements 
could have been made before the grant 
of oral assurances regarding the issue of 
written certificates There can be 'xry 
little doubt that the persons who were 
given such immunity had made the state 
raents incriminating themselves and the 
appellant under inducement, threat or 
promise as mentioned m section 24 o* 
the Indian Evidence Act 

22 It IS no doubt the duty of the State 
to track down and punish all delinquent 
officers but it is certainly not m accor 
dance with justice and fairplay that their 
conviction should be sought for by such 
questionable means 

23 The office of the Directorate of 
Valance and Anti-Corruptioa Depart 
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ment, Madras, became a police station for 
the purpose of the Criminal Procedure 
Code under sub-clause (^) of sub-section 
(i) of section 4 of the Code by a notifi- 
cation dated 25th May, 1964. Prior 
to that it was only functioning under a 
Memorandum No, 1356/64-2 dated 8th 
April, 1964, when it was set up to ensure 
the maintenance of the highest standard 
of integrity and probity in public servants. 
If the investigation had been taken up 
after 25th May, 1964, it would have been 
one under Chapter XIV of the Code 
wrthoirt any doubt. 

24 . Although we are not disposed Ip 
concur with the view that the rnvesti- 
gation under Chapter XIV of the Code 
started as early as 15th April, 1964, w'e 
are of oprnion that there w’as no warrant 
for the Vigilance and Anti-Corruption 
Department which was in charge of one 
of the highest police officers of the State 
to disregard to provisions of sections 162 
and 163 of the Code of Criminal Pio- 
cedure. The investigation was of a 
type more thorough and elaborate than 
is usually to be found; as noticed alieady 
it was in charge of a senior police officer 
rvho had the assistance of two police 
inspectors in the matter. No blame 
attaches to them for making enquiri« of 
a large number of persons but the whole 
course of investigation is suggestive of 
guidance by someone who was intimately 
familiar with the affairs of the appellant 
and his department and throwing out 
scents which the investigating officers 
were only too keen to pick up and follow. 
Tire appellant may have been guilty of 
all the charges levelled against him but 
we cannot approve of the^ manner m 
which the investigation against hirri was 
conducted and an attempt made to ’^7 ® 
guideline for the persons who were to be 
cited as prosecution witnesses in their 
evidence at the trial. To say the least 
it would be surprising to find so rnany 
persons giving confessional and ^1^ 
incriminatory statements unless they had 
been assured of immunity from the evil 
effects thereof whether oral or in writing, 

25 . There can be no execuse _ for the 
Directorate of Vigilance and Anti-C^rrup- 
tion for proceeding in the manner adopted 
in the preliminary enquiry before the 
lodging of the first infoirnation report. 
As soon as it became clear to them and 


according to the High Court it was before 
13th March, 1964, in which we concur — 
that the appellant appeared to be guilty 
of serious misconduct, it was their duty 
to lodge sucli a report and proceed further 
in the investigation according to Chapter 
XIV of the Code. Their omission 
to do so cannot prejudice the appellant 
and the State ought not to be allowed to 
take shelter behind the plea that although 
the steps taken in the preliminary enquiry 
were grossly iiregular and unfair, the 
accused cannot complain because there 
was no infraction {stc) of the rules of the 
Evidence Act on the provisions of the 
Code. 


26 , In our view the granting of amnesty 
to two pel sons ivho are sure to be exami- 
ned as witnesses for the prosecution was 
highly irregular and imfortunate. D 
was rightly pointed out by the High 
Court: 

“Neither the Criminal Piocedure Code 
nor the Pievcntion of Corruption Act 
lecogniscs the immunity from prose- 
cution given under these assurances 
and that the grant of pardon was_ not 
in the discretion of police authorities . 


/e aie not impressed by the argument 
lat the appellant was singled 
number of persons who had aided the 
ppellant m the commission of various 
cts of misconduct and that they were 
sally in the position of accomplices, 
t was pointed out by the High Comt 
bat the prosecution may have felt /hat 
if the subordinate officers W'cre joined 
long with the appellant as accused the 
diole case may fall for lack of evidence . 
n our view, if it be a fact that it the 
ppellant who was the head of 
aent actively responsible foi dimctmg th 
ommission of offences by his subordinates 
a a particular manner, he cannot be 
llowed to take the plea that unless th 
ubordinates were also joined as co 
ccused with him the case should not, 
,c alloivcd to proceed. 

”7 Tt was contended before us by the 

famed Advocate-General for the State 

J Madras that both the High Court and 
L Special Judge had gone iwong m tjic 

aterpretation of section 5 ( ) ( Wnvimr 
>rcvcntion of Corruption Act. Having 
leard Counsel on both sides, we 
Sves unable to sustain the view of tlic 
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High Court oa this point Omitting the 
portions of the section which are not rclc- 
vantitrcads 

“5(1) A public ser\’ant IS said to com- 
mit the offence of criminal misconduct — 


the High Court m addition to the modifi 
cation indicated by us 
V K Appeals dismissed 

THE SUPREME COURT OF INDIA 


(®) * * * * (Cml Appellate Jurisdiction ) 


(i) if he habitually accepts or obtains 
for himself any valuable 
thing without consideration or for a 
consideration svhich he knows to be 
inadequate, from any person (whom 
he knows to have been or to be, or 
to be likely to be concerned m any 
proccedmg or business transacted or 
about to be transacted by him, or) 
having any connection with the olRcial 
functions of himself or 


The portion of the sub section within 
brackets m our view qualifies the exprcs 
5100 any person m the same way as the 
portion reading “having any connection 
with the official functions of himself’ So 
read ‘any person having any connection 
official functions of himself’’ 
would include any subordinate of the 
person who accepts the valuable thing 
The words “ of himself ’ do not refer 
to the person m the expression ‘any 
penoQ butrefen to the pronoun ‘he 
at the ^innmg of the sub section 
A subordinate of the puM.c servant 
would have connectiou with his official 
ij'" the sub section 

situs at folding within its ambit not only 
outsiders who ate likely to be conteraed 
m any praceedtng or busmess transacted 
offiS, 1. ‘"'"“Ottui ' by the public 
officer but also any subordinate or any 
offir .'’S™" "'tf ts oinnrcled with the 
loEcial functions of the public servant 

S I" '•"/Mult, all the appeals ate 

dismissed Although we do not endorse 

the date of the commencement of the 
nvesii^uon so far as Chapter XTV of 
•“"“‘•uie con 
cmed, we do hold that serious irregulan 
“ *■ so-called "fffil 
iledg^ enquiry* to the prejudice of du* 

appellant We do not howev er feel that 

T *«®High Court to the Special 

Judge who wtll follow ,ko directiS of 


Present — SM Sikn and V BkaTgara,JJ 
The Union of India Appellani* 


The Lonavala Borough Municipality of 
Lonarala and another Respondent 

Bombe^ Distnct Mumapal Act {III of 1901), 
section 59 ( I ) and Bombay Municipal Boroughs 
Acl{\VIII of 1925), jrrfion 73 and thenot 
fuation of the Central Gotemment wider section 
U) of the Railways Act {IX of iZ^o) 
— InteTpTetaiion-^“a rale on buddings arid 
lands* , meaning of —Single tax assessed es a 
sole on buildings and lands, if means conseli 
dated tax under elause (c) of the second prsnss 
to section 59 (i) 

Under the new Rules of 1931 promulgated 
by the respondent Municipality under 
the Bombay Municipal Boroughs Act 
(XVIII of 1925) all the lands and build 
ingswithm the Municipal Borough b*caiBe 
chai^eable iiie»pective of ilwir being 
owned by th. Govern nsrt The Umoa 
oflndia Jcprc«£nting the Central Railway 
filed the suit for refund of the entire 
amount which v\as collected by the res 
fondent fiom the Railway m pursuance 
of the Rules cf 1931 

Is the Railway IiabL to pay this consoli 
dated tax’ 

//eW, that in the yea- 1914 tt'c respondent 
Municipality had only levied a rate on 
buildings and lands under clause (i) of 
section 59 (i) of the Bombay District 
Municipal Act (III of 1901) Sobse 
qucntly in the year 1916, the respondent 
not only arranged for water supply and 
OTposed a general water Tate, It proceed 
ed to make rules for imposition of a 
J®"f9*'dated tax assessed as a rate on 
buildings and lands under clause {e) of th« 
second proviso to section 59 (i) m lieu of 
the existing tax impeded as a rate on 


•CA.No 1641 of 1966 Sth March 1970 
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buildings and lands under clause (i) as 
well as water rate imposed under clause 
(viii) of section 59 (i_). Thereafter,^ the 
Central Government issued the notifica- 
tion dated 26th July, 1917, under section 
135 (i) of the Railways Act making the 
G.I.P. Railway liable to tax on buildings 
and lands imposed by the respondent. 
It is to be noted that, in this notification, 
the Government used the word “ tax” 
and not the word “rate”. The tax 
imposed tmder section 59 (i) was des- 
cribed as “a rate on buildings and lands”. 
If the intention of the ' Government had 
been that the G.I P. Raihvay should be 
liable to that tax only, it could have 
Used the word “ rate” instead of the 
Word “tax” in the notification. 


The consolidated tax envisaged by clause 
(c) of the second proviso to section 59 (i) 
of the Act of 1901 is in lieu of separate 
imposition of any two or more of the 
taxes described in clauses (t), (vit), (vtii) 
md (tx) which means that the power to 
impose this consolidated tax has been 
given for tire purpose of substituting it for 
the multiple taxes which could be imposed 
under those clauses. This consolidated tax 
cannot, therefore, be held to be of the same 
nature as the taxes in all those clauses. 
The intention appears to be that, though 
the Municipality was empowered to 
impose four different kinds of taxes, it 
was permitted tmder clause (c) of the 
second proviso to simplify matters by 
having a single tax on buildmgs and lands 
in lieu of those multiple taxes . This being 
the nature, it obviously becomes a tax on 
buildings and lands, so that the notifica- 
tion of 26th July, 1917, clearly makes the 
Railway liable to payment of this tax. 

[Paras. 7 and lo'.] 

Appeal from the Judgment and Decree 
dated the loth /nth March, 1965 of 
the Bombay High Court in Appeal No. 26 
of 1968 from Original Decree. 

Dr. L.Ad. Stnghvi, Senior Advocate JD.D. 
•J&inna, Adyocate, with him), for Appellant. 

H.R. Gohhale, Senior Advocate (Dr. 3 . •S'. 
Chitale and yanendra Lai, Advoca^, 
and B.R. Agarwala Advocate of Adis. 
Gagrat Sf Co., wth him), for Respondent 
No. I, 


The Judgment of the Court was delivered 

by 

Bhargava, J . — ^The Union of India, as 
the owner of the Central Railway, insti- 
tuted a suit for refund of Rs. 2,76,967 
collected as tax from the Railway Admini- 
stration by the respondent Municipality 
during the period from 193^ till the institu- 
tion of the suit in November, 1954. The 
facts leading up to the suit are that the 
G.I.P. Railway, which was a private 
Company, had land situated withm the 
limits of the respondent Municipality. 
On this land, stood the railway station, 
their Water Reservoir at Bhusi, bungalows 
of officers, and certain other buildmgs. 
There were also vacant lands and some 
lands on which railway lines were laid out. 
In this area, ivhich belonged to the G-I.P. 
Railway, the Railway Company itself 
built roads, supplied water f™!^ 
Bhusi Reservoir, arranged for the hghtmg 
and provided other services. In fact, up 
to the year 1916, the Raihvay used to 
supply water even to the Municipal^ 
for its Bhusi Reseivoir on payment. Ine 
Municipality was governed, at that tune, 
by the Bombay District Municipal Act 
III of 1901 (hereinafter referred to as 
“the Act of 1901”) under which a tax 
on lands and buildings situated within 
the municipal limits used to be charged 
at 4 per cent, of the annual rental value, 
but no tax ivas levied on the buildings and 
lands of the G.I.P. Railway, in vieiv of 
section 135 of the Indian Raihvays Act 
(IX of 1890). In the year 1914, the 
Government of India issued a notification 
under section 135 of the ^ 

declaring that the Administration of the 
G I P Railway, shall be liable to pay, 
ffid’ofthd funds of the local authorities 
set out in the Schedule, the taxes speci- 
fiVd araimt each of those aMhont.o. 
ipinst the n*™ 

pality, which is the respondent m this 

Lefthe tax mentioned 

Thus, the exemption granted to rite 

way Administration was 
this notification m respect of house tax 
and house-tax became 
r T P Railway, to the respondent, m 

SJe the re?pondent constructed its 

own Avater reseivoir and became indepen- 
dent of the Railway for 

chaV® for” quantities of tsater sup 


s c J— 76 
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plied m three of the bungalows \va5 charge 
ed from the occupants of the bungalows 
The rest of the RaiKvay Colony conti- 
nued to be supplied with water from the 
Railway Reservoir at Bhusi 


2 On 4th May, igi6 the respondent 
promulgated new rules for taxation and, 
instead of charging separate faousc-tas 
and water rate it decided to charge a 
consolidated tax assessed as a rate on 
buddings and lands in accordance with 
clause (c) of the proviso to section 59 (i) 
of the Act of tgoi Thereafter, it appears 
that the respondent demanded this con- 
solidated tax from the Railway m respect 
of the Railway bnds and buildings 
The Railway felt that since under the 
notification of igts, house ta*. only was 
layable by the Railwaj Administration, 
there was no justification for the respon 
dent to charge consolidated tax from it 
and consequently protested against this 
payment Thereafter on 26th July, 1917, 
the Government of India issued a fresh 
notification under section 135 of the I^iU 
ways Act, whereby the Raihvay Administra- 
tion was rendered liable to pay what was 
described as* tax on lands and build- 
ings’ On the issue of this notification, 
we moondent started chargmg the 
GIF Railway, this consolidate tax 
and this continued until «ome tunc in the 
year 1927 by which time the C I P 
Railway was taken over by the Govern- 
ment and became a Government under- 
**** Rules promulgated on 
4th May, igi6, the consobdat^ tax 
described as a gpneral rate on buildings 
and lands was not chargeable on govern 
P™pcrty Relying on this provision 
m the Rules an objection was rai cd that 
We charg,- of the tax was illegal when the 
Railway had become Government pro- 
perty ^ 


3 Subsequently the respondent munici 
pajity amended its Rules and promulga 
Wd ^esh rules on the 6ih October, 1931 
By this time, the respondent municipalit' 
had been constituted into a Borough unde' 
'^^„^™bay Municipal Boroughs Ar 
XVin of 1925 (hereinafter referred t< 
as the 4 ctcf 1925 ) These new rule 
wTre thus p-omulgatcd under this Ac 
of 1923 Under these rules, the exemw 

tion m respect of Gov emment p-opc^ 

to the Warge of the general rate on build 
mgs and lands, which was contamed w thi 


Rules of 1916, was deleted and all land* 
and buildings witbm the Municipal 
Bdrough became chargeable irrespective 
of their being owned by the Government 
A separate clause was incorporated givinf 
certain exemptions, but, since they do not 
afiect the case before us, they need not 
be mentioned In pursuance of these 
Rules of iQ3r, the respondent started 
collcctmg the consolidated tax assssed 
as a rate on buildings and lands of the 
Railway from it 

4 In the year 1940, the Railway 
Admini<tiation preferred an appeal under 
section 1 10 of the Act of 1925 against one 
of the demand notices issued m respect 
of this tax on the 6th October, 19^0 
This appeal came up before the Sub- 
Divisional Magistrate, Western Division, 
Poona, who held that the levy of this 
consolidated tax was tltra vtrts and set 
aside the demand notice On a revision 
by the respondent under section nt of 
the Act of 1955, the District and Sessions 
Judge set aside the order of the Sub* 
Divisional Magistrate, holding that the 
imposition of the tax was valid Aganut 
this decision the Railway Admmistratioa 
filed 8 revision ^fore the High Court 
of Bombay udder section 115 of the Code 
of Civil Procedure Hie High Court, 
on i2th February, 1945, refused toexercuc 
Its special powers under section ii 5 t 
CiVjJ Procedure Code, with the further 
remark that the proper remedy to be 
sought was by means of a suit 

5 Under these circumstances, the Union 
of India which had come to be the 
owner of this Railway under the name of 
the Central Railway, filed the suit on 
27th November, 1954 for refund of the 
entire amount which was coll cted by 
the respondent from the Railway m 
punuance of the Rules of 1931 Ihc 
trial Court held that the levy of this 
tax was void inasmuch as, under the 
notification b.ued on the 26lh July, 
* 9 * 7 , only the rate on lands and build 
mgs was p^ablc by the ^ilway Adtcmis 
tration Tlie suit for the refund filed by 
the Union of India was, on this ground, 
decreed On appeal the High Court 
disagreed with the trial Court and held 
that even the consolidated tax was pay 
able in view of the notification of s 6 th 
July, 1917,80 that the tax had been rightly 
collected The High Court, thereupon, 
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set aside the decree of the trial Court and 
dismissed the suit. It is against this 
decree that the Union of India has come 
up in this appeal by certificate under 
j^cle 133 of the Constitution. 

6 . In order to appreciate the submissions 
made by Counsellor parties in this appeal, 
it is necessary to set out the relevant 
provisions of section 59 of. the Act of 
1901 and of section 73 of the Act of 1925 
which are as follows — 

“Section 59 of the Act of rgoi : 

59. (i) Subject to any general or 
special orders which the State Govern- 
ment may make in this behalf, any 
Municipality — 

***** 


described in clauses (z), {mi), {viii) and 
{ix) may impose a consolidated tax 
assessed as a rate on buildings or lands, 
or both situate within the municipal 
District”. 

“Section 73 of the Act of 1925: 

73. (i) Subject to any general or 

special orders which the State Govern- 
ment may make in this behalf and to 
the provisions of sections 75 ^ 

municipality may impose for the pur- 
poses of this Act any of the follov.'ing 
taxes, namey : — ■ 

(/) a rate on buildings or lands^ or 
both situate ivithin the mimicipal 
borough: 

***** 


* * ■ * * * 


* * * * 


may impose, for the purposes of this 
Act, any of the following taxes, that 
is to say, , 

(i) a rate on buildings or lands or both, 
situate %vithin the municipal district; 

* - * * * * 

***** 

(mi) a general sanitary ccss for the 
construction or maintenance, or both 
construction and maintenance, of public 
latrines, and for the removal and dis- 
posal of refuse; 

(mil) a general ^vater-rate or a special 
^vater rate or both for ^vater supplied 
by the Municipality, which may be 
imposed in the form of a rate assessed 
on buildings and lands, or in any other 
form, including that of charges for 
such supply, fixed in such mode or 
modes, as shall be best adapted to the 
varying circumstances of any class of 
cases or of any individual case; 

(ix) a lighting tax; 

***** 

* * * * ■ * 

Provided further that — 

*****. 

***** 

(c) the Municipality in lieu ofimposing 
separately any tvyo or more of the taxes 


(m'it) a general sanitary cess for the 
construction and maintenance of public 
latrines, and for the removal and dis- 
posal of refuse; 

* * * * ^ 

(x) a general ^vater-rate or a special 
■water-rate or both for water supplied 
bv the municipality, ^vhich may be 
imposed in the form of a rate assessed 
on buildings and lands or m any other 
form, including that of charges for 
such supply, fixed in such mode or 
modes as shall be best adapted to the 
varying circumstances of any class ot 
cases or of any individual case; 

(xi) a lighting tax; 

,^ * * * 

* * * 


* 

* 


Provided further that 

'* * * 

* * *" 


* 


the municipality in lieu of 
,aratcly any t^^-o or more of tl e t^es 

jcribed in clauses (i), ^ 

I may impose a consolidated 
Ls?d as a rate on bmjdings or 
ids or both situated wathm. the 
inicipal borough.” 
n the year 1914, respondent-! 
icipllity^had only levied a rate on 
lings and lands under clause (i) oq 
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section 59 (i) of the Act of 1901 There 
was no question of imposing a geneial or 
special water rate as the lespondent had 
no water tvorts of its own and tvas takmg 
water supply from the GIF Railway 
It was in these circumstances that the 
notification was issued by the Central 
(Josemincnt dated the i^th May, 1914, 
makmg the Railway Administration liable 
to pay house tax to the Municipality of 
Lonavala The notification was obviously 
mtended to make the Railway ItabL to 
pay the tax which had been imposed as a 
rate on buildings and lands under section 
59 ft) fi) of the Act of igoi by the r.spon- 
dcnt Subsequently, m the year 1916, 
the respondent municipality not only 
arranged for svater supply and imposed a 
general water rate, it proceeded to make 
rules for imposition of a consolidated tax 
assessed as a rate on buildings and lands 
under clause (r) of the second proviso to 
section 59 (i) in lieu of the existing tax 
imposed as a rate on building, and lands 
under clause (i) as well as the water rate 
imposed under cbuse (ni») of section 59 
(i) Thereafter the Central Govern 
ment issued the notification dated 26th 
July, 1917 under <ectioB 135 (t) of the 
Railways Art making thi* G I P Railway, 
liable to tax on buildings and lands 
imposed by the I/>navaU Municqality 
It is to be noted that m thi, notification, 
the Government used the word tax’ and 
not the wo-d “rate * The tax imposed 
onder section 59 (i) was described as 
"a rate on buildings and lands If the 
intention of the Government had been 
that the G I P Railway should be liable 
to that tax only, it could have used the 
word “rate instead of the wo-d “tax’ 
in the notification In fact, if the 
notification had been left untouched, the 
lability of the G T P Railway, would 
have continued to be in respect of the 
rate on buildings or lands because of the 
earlier notification of 1914, under which 
the Railway had been made liable to 
house tax The notification of afiih July, 
tgt?, mide th** Railway liable to taxon 
Imildmgs and lands obviously because 
the Government mtended that the Raib 
way should be liable to the consolidated 
tax under clause (c) of the second proviso 
to section 59 (i) Clause (cj permits the 
imoa itioi of a consolidated tax assessed 
M a rate on buildings or lands or both 
Ine mom-nt a tax is assessed as a rate on 
'buildmgs or lands, it naturally becomes 


a tax on buildings and lands The fact 
that It was a consolidated tax was im 
material It was this consolidated tax 
which was intended to be made payable 
by the G I P Railway, when the Central 
Gfovemment used the expression “tax on 
buildings and lands ’ m place of the earlier 
words “House Tax” and chose not to 
refer to the liability being in respect o{ 
a rate on buildmgs and lands It n 
true that all taxes are not rates, but all 
rates arc taxes A rate on buildings and 
lands is a tax on buildings, so also any 
other tax assessed as a rate on buildings 
and I“nds becomes a tax on buildings and 
lands We are unable to accept the 
submission made by Coim«el for the 
appellant that the expression “tax on 
buildings and lands'* used in the notifi- 
cation of 26th July, 1917, could only 
refer to 4 rate on buildings and lands 
under clause (ij of section 59 (i) and 
would not cover the consolidated tax refer- 
red to in clause (cj of the second proviso 
It IS true, as urged by him, that the tax 
under clause (e) of the second proviso j‘ 
not idcniical with, and is different » 
nature from, the rate on buildings and 
lands imposed under clause (i), but that 
circumstance does not imply that itis 
not a tax on buildings and lands 
mere use of ihv word “consobdated 
cannot make any difference to this int« 
p-etation It is also significant that 
clause (c) of the second proviso does not 
purport to lay down that the consob 
dated tax will be the sum total of the 
taxes described in clauses (1), (t’Oi 
(wji), and («) The consolidated tax^ 
envisaged by that clause is m lieu ofsepa 
rate imposition of any two or more ofi 
the taxes described in clauses (0» 
(vitijand (w) which means that tbepowTrj 
to impose this consolidated tax has 
giv,.n for the purpose of substituting it 
the multiple taxes which could be imposro^ 
under those cUtises Hus consolidatcn 
tax cannot, therefore, be held to be of 
the same nature as the taxes ^n all those 
clauses The intention appears to be 
that thou^ the Municipality 
empowered to impose four different kinds 
of taxes. It was permitted under clause (f) 
of the second proviso to sunolify matters, 
by having a smgle tax on buildings anoj 
lands in lieu of those multiple taxes I 
Such a single tax had to be assessed as ^ 
rate on buildings and lands This being 
the nature ,it obviously becomes a taxi 
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On buildings and lands, so that the 
notification of 26th July, 1917 clearly 
makes the Railway liable to payment of 
this tax.^ The position under the Act 
of 1925 is exactly the same where also 
the language of clause (d) to the second 
proviso is identical wth that contained 
in the'Act of 1901, so that’the liability 
imposed on the Railway by the notifi- 
cation of the Government dated 26th 
July, 1917, under section 135 (i) of the 
Railways Act continued even under the 
Act of 1925. 

8. It is also significant to note that the 
Rules, whieh were framed by the Mimici- 
pality under the Act of 1901, and by the 
Municipal Borough later tmder the Act of 
J925, which were promulgated on the 4th 

1916 and the 6th October, 1931, 
respectively', described the tax as a general 
rate on buildings and lands and under 1 ule i; 
It is true that^ in the heading of the Rules, 
the expression used was that “the Rules 
were for^ the levy of a -consolidated rate 
on buildings and lands”, but, in the main 
provision, the tax was described only as 
a general rate on buildings and lands”. 
A general rate on buildings and lands is 
obviously a tax on buildings and lands 
and would, therefore, be covered by the 
notification of the ' Central Government 
dated 26th July, 1917. 

9 . Apart from this interpretation which 
we have arrived at on the basis of the 
language used in the two Acts, the Rules, 
and the notification of the Central Govem- 
pient, there are two circumstances which 
indicate that this must be the correct 
construction of the notification issued by 
the Central Government. The first cir- 
cumstance is that, when this notification 
was issued, the only tax which was being 
imposed by the Lonavala Municipality 
which the Central Government could have 
intended should become payable by the 
C.I.B. Railway was the consolidated tax 
imder clause (c) of the second proviso, 
^ere was no other tax which would have 
been covered by this notification. In 
tact, the notification would be meaning- 
less if -we were to hold that this consoli- 
dated tax is not covered by the expression 

tax on buildings and lands”. This 
notification was issued while the earlier 
notificaticn of 1914 was already in exis- 
tence and, if the intention was to cover 
only the rate mentioned in clause (1) 


section 59 (i), there was no need to 
issue this fresh notification as the liability 
of the Railway to pay that tax already 
existed under that notification of 1914. 

10 . The second circumstance that we 
can take notice of is the historical back- 
ground in which this notification of 26th 
July, 1917, was issued. It appears that, 
after the Rules for imposition of this 
consolidated tax came into force in 
1916, the Municipality' demanded pay- 
ment of this consolidated tax from the 
G.I.P. Raihvay. Thereupon, the Agent 
of the G.I.P. Railway Company wrote a 
letter to the Secretary, Railway Board, 
Simla, on the ist December, igi6, stating 
that the Company did not agree that it 
should pay the new consolidated tax as 
it comprised a house- tax and a \vater rate. 
The Company had its own arrangements 
for the supply of water and it was 
obviously unfair that it should bf called 
upon to pay any tax which includes a 
water rate, svhen no municipal svater 
was being consumed by the Railway at 
Lonavala. The Secretary, Railway Boaid, 
forwaided this letter to the Secretary to 
the Government of Bombay, General 
Department, with a letter dated 12th 
December, 1916, enquiring whether -the 
Agent’s information was correct and, if 
so, whether the Bombay Government 
had any remarks to offer on the Agent’s 
contentions. On nth May, 1917, the 
Secretary to the Government of Bombay 
replied to the Secretary, Eailway Board, 
pomting out that, oiigmally, the Munici- 
pality proposed to levy a general water 
rate, on all houses, in addition to the 
existing house tax, but, on rcj-rescntations 
from property oivners of Lonavala and 
:^andalla, it had decided to impose a 
consolidated rate on buildings and lands 
in lieu of the house-tax and the proposed 
general water rate. Consequently', , they 
were . levying, in lieu of Iiouse-tax a 
consolidated rate, which included a 
general water rate, on sliding scale, on 
all properties situated within the munici- 
pal limits Tiic ^\atcr rate imposed was 
not intended to cover expenses cn any 
service rendered in the nature of a , cn^tal 
tax as opro'cd to a service ta.v. In 
equitv, the Railway Company’s property 
in Lonavala had no bcltci right to exemp- 
tion than the prop>ci tics of prnatc indi- 
vidual:. who, although they did not take 
private pipe connections, were , paying 
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the general water rate In the circum 
■stances, a request was made to the 
Secretary, Railway Board, to move the 
Government of India to declare the 
Administration of the G I P Railway 
liable to pay to the Lonavala Municipality 
the consolidated tax on bmidmgs and 
lands in heu of the house tax in respect 
of the railway properties situated wilhm 
the municipal limits It was suggested 
that the Schedule annexed to the notifi 
cation dated 13th May, 1914, may be 
amended accordmgly It was m pur- 
suance of this mo\e by the Bombay 
Government that the notification of 
26th July, 1917, was issued by the Central 
Government That the notification of 
26th July, 1917, was issued m pursuance 
of this correspondence is clarified by the 
Memorandum dated 17th August, 1917, 
with which a copy of the new notification 
was forwarded by the Government of 
India, Railway Department (Railway 
Board) to the Secretary to the Govern- 
ment of Bombay These circumstances 
m which the notification of 26th July, 
1917, was issued mahe it plain that the 
Government of India, when they used the 
eiqiression *‘tax on buildings and lands ' 
m the notification intended to make the 
GIF Railway liable to the consolidated 
tax which had been imposed by the 
Municipality under the RuUs cf 1916 

11 The decision of the Bombay High 
Court in Borough Mumapaltly, Ahtmdahad v 
Ahmedohad JVfanu/iicftinn^ and Caluo PrmUng 
Co , Ltd ^ on interpretation of sections 73 
and no of the Act of 1925, also supports 
the view that we have taken above 
The question that arose in that case was 
whether the nght of an appeal envisaged 
by using the expression in the case of 
a rate on buildmgs or lands or both” in 
section Tio could be availed on in respect 
of a general water-rate imposed under 
clause (x) of section 73 (1) which descri- 
bed that tax as a get eral watci rate impo- 
sed m the form of a rate assessed or build 
mgs and lands It was held that there 
was 1 o distmction between a rate on 
buildings or lands and tax in the form 
of a rate assessed on buildmgs cr lands 
Ic th’ case before us, on that analogy, a 
consolidated tax assessed as a rate oft 
buildings and lands cannot be distin 


guished from a tax on buildiOoS and 
lands 

12 Reference may also be made to a 
decision of the Allahabad High Court 
in Roza Buland Sugar Co , Ltd , Rampur v 
Municipal Board, Rampur^, where it was 
held that a water-rate is a tax on build 
mgs and lands and is not, m fact, 
a service tax chaigcable in respect of 
water supplied Counsel for the appellant 
referred to a decision of the Madras 
High Court in Municipal Coiacd, 
Cuddapah v M Sd S M Ry Co , Lid *, 
but that case is of no assistance as it 
turned on the special language which 
bad been used m the Act and the notifi 
cation which came up for consideration 
in that case In fact, the expression that 
bad to be interpreted was “property tax” 
and not “tax on buildmgs and lands” 
We agree with learned (^unsel for the 
appellant that such assistance cannot be 
derived from the decision of this Court in 
Paul Cordhanias Hargorindas v Mumcm 
CommtsMner, Ahmedabad*, which was relied 
upon by the High Court However, as 
we have held abovi*, on the proper inter 
pretation of the language used in the two 
Acts, the Rules, and the notification, and 
taking into account the circusnstances 
under which the notification of 1917 
was issued, the only conclusion that can 
be arrived at is that the Railway was 
made liable to this consolidated tax, so 
that the decision of the High Court is 
perfectly correct 

The appeal fails and is' dismissed with 
costs 

VMK Appeal , 

. i dicrtMtcd 


1 A.IR. 1962 AD 83 ^ 

2 I L.R 52 Mad 779 57 Mi J 471 A-lJt 
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II] ; PioilEBR paJer box Factory v. ,smt. t. Sh&iniwas {Ray, J .) . 


■THE SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction.) 

Present. — A. Ray and 7. D. Dua, JJ, 

M/s. Pioneer Paper Box Factory 

. . Appellants* 

V. 

Smt. Thaknrdevi Shriniwas . .Respondent. 

(A) Bombay Rents, Hotel and Lodging House 
Rates Control Act {LVHI of 1947), section 
12 (3) (b) — Scope — Tenant applying for 
fixation of standard rent — Agreed rent remain- 
ing unpaid for over one year — Suit for eviction 
filed by landlord — Standard rent fixed pend- 
ing the suit for eviction — Suit ' coming on for 
hearing — Arrears on the basis of the standard 
Tent paid but not the costs of the suit — Decree 
for eviction — Legality. 

Tlie High Court of Bombay in revision 
against the appellate decree confirming 
ihe decree for eviction passed by the trial 
Court on the ground that the costs of the 
suit was not paid but only the arrears of 
rent on the basis of the standard rent 
fixed in the application by the tenant 
therefor, observed that the decree was 
passed on 5th October, 1956 and the 
appeal was filed on i8th October, I 95 ^j 
and that the amount of costs \vas not 
deposited along with filing of Memoran- 
;dum of Appeal and concluded by stating 
**the decree of the trial Court was made 
on 5th Octoher, 1956 and we are in the 
year 1963. . The attitude adopted by 
^the petitioner is not such in which a 
-discretion can be exercised in favour of 
the petitioner”. Hence the appeal by 
Special Leave to the Supreme Court. 

Held', section 12 (3) {b) of the Bombay 
Rent Act provides that no decree in 
eviction shall be pasicd, if on the first 
.day of the hearing of the suit or on or 
"before such, other date as the Court may 
fix, the tenant pays or tenders in^ the 
Court the standard rent and pennitted 
.increase in rent due, and thereafter conti- 
nues to pay or tender in Court regularly 
the said rent and petmitted increase till 
the suit is finally decided and also pays 
costs of the suit as directed by the Court. 

[Para. 5.] 


The appellant could be entitled to pro- 
tection against eviction only if the appel- 
lant complied with the provisions of the 
statute. The appellant was required to 
tender not only the arrears of rent but also 
the costs of the suit. In the tiial Court 
the appellant admitted non-compliance 
with the provisions of the statute. 
Therefore, the trial Court rightly held 
that the appellant svas not entitled to 
any benefit or protection against eviction. 

[Para. 8.] 

(B) Appeal to Supreme Court — Discretion 
exercised by the High Court when certain facts 
were not brought to its notice — Interference, not 
proper. 

No portion of the judgment of the High 
Court is open to any criticism for the 
obvious reason that when the memo- 
randum of appeal was filed on i8th 
October, 1956 the costs were net paid. 
The application for review also indicates 
that when the matter was heard before 
the High Court it was not brought to 
the notice of the High Court that the 
costs were paid on 7th December, 1956, 
as alleged. [Para. 10.] 

It would be improper to interfere wath 
exercise cf discretion by the High Court 
when the matter was not brought to the 
notice of the High Court. Discretion is 
exercised by the Court in the facts and 
circumstances of the case. Any inter- 
ference svith the exercise of discretion in 
the present case would be substituting the 
'discretion of this Comt on a set of facts 
which were never presented to the High 
Court. \R Tira. ri .] 

Appeal by Special Leave from the Judg- 
ment and Order dated the i9th November, 
"1963 of the Bombay High Court in Civil 
Revision Application No. 1067 of 1959. 

V. M. Tarkunde, Senior Advocate {P. G. 
Bhartari, Advocate and 0. G. Mathur and 
■ Ravinder Narain, Advocates of Mis.' J. B. 
Dadachanji & Co. with him) for Appel- 
lant. 

A K. Sen, Senior Advocate {M. S Gupta 
aiid S. L. Jain, Advocates with him), for 
Respondent. 

The Judgment of the Court was delivered 

by 

Rav 7 —This appeal is by Special Leave 

frdrn the judgment dated 19th November, 


*. C.A. No. 36 of 19 ( 58 . 


26th May, 1970 . 
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1963 of the High Court of Bombay 
dismissmgtheappellant defendant tenant’s 
application for revision m a deciee for 
eviction of tl e defendant 

2 The appellant was tenant of the 
respondent On 28th April, 1954, the 
appellant filed an application under 
section 1 1 of tbe Bombay Rent Act 
for fixation of standard rent During 
the pendency of the application the 
lespondcnt landlady served a notice on 
the appellant in the month of March, 
1955 terminating th* tenancy on the 
ground that the appellant had failed to 
pay rent from ist March, 1954 On 25lh 
April, 1955, a suit was filed for eviction 
efthe appellant 

3 During the pendency of the suit on 
29th June, 1956 the standard rent was 
fixed at Rs 55 /7/- per mensem The 
contractual rent was Rs 85 per mensem 

4 When the suit came up for hearing 
on 5th October, 1956, it appeared that 
the appellant paid all the arrears of rent 
m accordance with the standard rent but 
did not pay the costs of the suit The 
irwl Court passed an ejectment decree 
dgamst the -appellant 

5 Tie app^.llant preferred an appeal 
The appellate Court took the view that 
the order of the trial Court was justified 
under section 12 (3) (6) of the Bombay 
Rent Act Ssction^ la (3) (b) of the 
Bombay Rent Act provides that no 
iecree m eviction shall be passed, if on 
the first day of the hearing of the suit or 
ja or before such other date as the Couit 
may fix, the tenant pajs or tenders in the 
Court the standard rent and permitted 
mcreasc in rent dot, and thereafter con- 
emues to pay or tender In Court regularly 
the said rent and permitted increase till 
he suit IS finally decided and also pays 
costs of the suit as directed by the Court 

6 The appellant then filed an appli- 
cation for revision in the High Cwit 
The contention wluch was advanced in 
the High Court and repeated here wras 
that the Courts were in error in decreeing 
the suit for non payment of costs because 
the trial Court had not passed anv order 
fixing the amount of costs It was said 
that only when an order deterDimij^ 
the amount of costs had been made by 
the Court that th( tenant could be said 
to be vnthm the mischief of the provuions 


cf the statute for non payment of costs so 
determined by the Courts 

7 The High Court rightly rejected the 
contention for two reasons First, though 
a fonnal order as to costs was not made, 
jet the trial Court had made an order 
directing the appellant to pay the amount 
cf costs and the appellant did not pay 
the costs Secondly, the appellant 
tated before the trial Court that the 

appellant was not m a position to tender 
what IS described as “professional costs” 
and Court costs of the suit' 

8 U u indisputable that m the trial 

Court the appellant not only admitted 
failure to pay costs but also inabihtv to 
tender the costs The appellant could 
be entitled to protection agamst eviction 
only if thr- appellant complied with 
the provisions of the statute The app«l' 
lant was required to tender not only the 
arrears of rent but also the costs of the 
suit* In the tnal Court the appellant 
admitted non-compliance with the pt> 
visions of the statute " Therefore, the 
trial Court rightly held that the appellant 
was not entitled to any benefit or pro 
tection aqaiitst eviction j 

9 The appellate Court held that because 
the appellant filed an application for 
fixation of standard rent and therefore 
there being a dispute between the parties 
regarding the standard rent no Older m 
eviction could be passed imder section 
12 (3/ (cl of the Bombay 

The appellate Ckiurt, however,' held that 
the case fell within the provisions 01 
section 12 {3) (i) of the Bombay 
Act by reason of the failure of the appe* 
lant to pay costs of tt-t suit 

10 Coursel for the appellant contended 
that the costs were deposited on 
November, 1056 and tberefore th' 

CJmrt should have exercised disa^ion 
in favour of the app llant The Hi^ 
Court stated that the decree was p^sca 
on 5th OciobT, IQ56, and the appeal 
filed on i8th October, '1956 and the 
amount of costs was not dcpcsited with 
the tiling of the memorar dum of appe^* 
The High Court concluded by stflfm? 
that , 

‘the decree of the trial Court was 
made on 5th October,-- 19^6 'y 
are in the year 1963 The attitu°® 
adopted by the petitioner is not snch 
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in which a discretion can be exercised 
in favour of the petitioner”. 

The High Court heard the application on 
igth November, 1063. Counsel for the 
appellant invited our attention to para- 
graph 13 of the application for review 
made in the High Court where the appel- 
lant alleged that on 7th December, 
1956 the costs were paid. No portion of 
the judgment of the High Court is open 
to any criticism for the obvious reason 
that when the memorandum of appeal was 
filed in the High Court (sic.) on i8th Octo- 
ber, 1956, the costs were not paid. The 
application for review also indicates that 
when the matter was heard before 
the High Court it was not brought' to 
the notice of the High Court that the 
costs w’ere paid on ytli December, 1956, 
as alleged. 

11. Tlie appeal is from the judgment of 
the High Court. It would be improper to 
interfere with exercise of discretion passed 
by the High Court when the matter 
was not brought to the notice of the High 
Court. Discretion is exercised by the 
Court in the facts and circumstances of 
the case. Any interference with the 
exercise of discretion in the present case 
would be substitutmg the discretion of 
this Court on a set of facts which were 
never present d to the High Court. 

12. The appellant was not entitled to 
any relief under the provisions of the 
^mbay Rent Act. "The High Court 
rightly rejected the application for revi- 
sion. The appeal fails and is dismissed 
with costs. 

K.G.S. Appeal 

dismissed 


THE SUPREME COURT OF INDIA. 
(Civil Appellate Jurisdiction.) 

Present. — J. C. Shah and A JV. Grover^ JJ. 
Naresh Chandra Sanyal ... Appellant* 


V. 

The Caicntta Stock Exchange Associa- 
tion Ltd. ... Respondent. 


(A) Company — Forfeiture of shares — Calcutta 
Stock Exchange Association Ltd. — Articles 
of Association of — Article 24 — Scope — Proper 
inlerpretaticn. 

The argument that a member _ of the 
Calcutta Stock Exchange Association Ltd. 
forfeits his share only if a resolution 
expelling him and a resolution declaring 
him a defaulter are passed is without 
substance. Tlie conjunction ‘ and ’ bet- 
ween the first two clauses of Article 24 
of the Articles of Association of the 
Calcutta Stock Exchange Association 
Ltd. is used to indicate an alternative 
and’ docs not make the two conditions 
ciunulative. [P"’""- 


B) Company — Forfeiture of shares— 
'alcutta Stock Exchange Association Ltd. 
[rticles of Association of— Articles 22, 24, 20, 
7 and 29 relating to forfeiture of shares in 
rrlain events — Validity, 

, forfeited shaic is merely a share 
vailable to the Company for sale and 
emains vested in the company for tiiat 
uipose only. By forfeiting a share 
urfuant to the authority of the Articles 
f Association, no reducUon of capital is 
chieved. It cannot be contended tiiat 
irfeiture of shares m ^ 

1 cases expressly contemplated by Table 
L— Model Articles i.e., for non-payment 
f calls in respect of a share whidi is not 

,llypaidup. [Para. 15.] 

ubjcct to the provisions f^he Companies 
l.ct the company and the memb-^ 
lound by the provisions 
Lrtiefos of Association. Tlic Articles 
eeulatc the internal management of the 
Sany and define the powers of its 
fficers ^ They also establish a contract 
iSwcen the company and the members 
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and between the members inter se The 
contract governs the ordinary rights and 
obligations incidental to membership m 
the company In the absence of any 
provisions contained in the Gompames 
Act i>hich prohibit a company from 
forfeiting a share for failure on the part 
of the member to cairy out an under- 
taking or an engagement the Articles 
of the company which provide <that in 
certain events membership rights of the 
shareholder including his right to the 
share will be forfeited arc binding The 
Articles of Association of the &lcutia 
Stock E*fchangc Association Ltd expressly 
provide that in the event of the member 
failing to carry out the engagement and 
the conditions specified there m bis 
share shall stand forfeited Articles 22, 
24 26, 27 and 29 of the Exchange relating 
to foifeiture of shares m certain events arc 
therefo”C valid [Para 16 ] 

(C) Company — Forfeiture of shares — CaUuUa 
Stoek Exthange Assotialion Ltd — Arttties tf 
Assoaalion of— Article zy—Potcer of Com- 
mittee of Calcutta Stock Exchange Association 
Ltd , to order sale of forfeited share , 

There is no substance in the plea that the 
Gomn'ittee of the Calcutta Stock 
Exchange Association Ltd has no juris* 
diction to order sale of the share forfeited 
Aiticle 27 of the Articles of 'Association 
declares that the fo*fcited share is the 
property of the Association and that the 
Committee of the Association shall sell, 
re allot or otlieiwise dispose of the share 
for satisfaction of all debts due by the 
member to the Association or to its 
members out of transactions in shares 
and stocks Under its Articles the 
Association has authoritv to sell the share 
and to app-op-iatc the sale proceeds 
towards satisfaction of the debts liabi 
Iitiesorengag-ments ‘ [Para 18] 

(D) Contract Act [IX of 1872), section 74 — 

Calcutta Stxk Exchange Association Ltd — 
Articles of Association of—Articlcs 29 and 33 
— Forfeiture of share for default committed 
by member — Association tf entitled to amount 
fcnksinuig due after satisfaction of the {taftblirs 
^ Ike defaulter ' 

Under the stipulation contained in Articles 
2t 22 and 2< of til- Articles of Association 
of the Cilcutta Stock Exchange Associa 
tio I Ltd , the sha c of the defaulter or 
expelled member stands forfeited for 


[Isil 

failure ' to fulfil his obligation i^fl r 
applying the amount realised on sale of 
the sha^c towards satisfaction of the debts, 
liabilities and engagements of the deiaul 
let to the Association and its membeis.the 
balance remaining m the hands of the 
Association had to be held for and on 
behalf of the defuilter This is cxp-essly 
piovided by Article 33 The expression 
used m Ai tide 29, ‘ the forfeiture shall 
involve the extinction of all interest” 
is subj ct to those rights as by the Articles 
arc saved and Article 33 saves to the 
defaulting shareholder wf^se share is 
forfeited the right to the balance 
remaining with the Association Even 
assuming that Articles 24 and 31 reserve 
to the Association two distinct powers— 
the power to forfeit and the power lo 
exercise a lien, and that Article 33 only 
applies to sale in enforcement of a hen 
ond not to a sale under A-ticle 27, lh» 
balance remaining m ^hand after satis 
fviny the liabilities and obligations of 
the defaulter must still be returned to 
thei defaulting sha-cToIder The power 
to forfeit docs not implv authonty to 
appropriate the balance remaining u 
hand after satisfying the liabilities and 
obligations of the defaulter to the Ais®* 
eiation and its 'm-m^rs Any sw^ 
implication would be contrary td the 
intendment of section 74 of the Conirtet 
Act [Para ig 1 

Appeal from the Judgment and DvcW 
dated the 7ih/8th July, 1964 of the 
Calcutta High Court m Appeal from 
Original Decree No 143 of i960 

R B Datar, Advocate, amuus curiae 
for Appellant ~ 

B Sen Senior Advocate (JV* B Khalau 
and B P Alaheshaan, Advocates, vrtta 
him), for Respondent 

Tbe Judgment of the Court was deliver*^ 
by 

Shah J — Naresh Cliandra Saryal was 
the holder of a fully paid up sha e of 1 * 
Calcutta Stock Exchange Association Lto 
— heremafier called the ‘Exchange’ AJ 
a member of ibe Exchange be was autr'>* 
riscd to carry on business as a brok'.r ij| 
Iix>«s, stocks and securities m tlie 
«f the Exchange In December, igi* 
Sanyal purchased one hundred shares 
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the Indian Iron and Steel Companv Ltd. 
from Johurmull Daga and .Company, 
but did not arrange to take delivery of 
the shares on the due date. Johurmull 
Daga and Company sold the shares 
pursuant to the authority given to them 
by the Sub-Gominittee of the E.xchange. 
TTie transaction resulted in a loss cf 
Rs. 438-10. The Sub-Committee dhect- 
ed Sanyal to pay tlie amount due by 
him, but he failed to carry out that 
direction. • 

2 . On 7th January, 1942, the complaint 
of Johurmull Daga and Company was 
referred to^ the Pull Committee of the 
Exchange. Sanyal failed to pay the 
amount di ected to be paid by him and 
he ivas by resolution dated icth February, 
1942, ' declared ,.a defaulte’*. On, 1st 
September, 1942, at a meeting at .which 
Sanyal ivas present, the Full Committee 
resolved tl at the share standing in his 
name be forfeited to the Exchange with 
effect fiom ist September, 1942 and that 
Sanyal be expelled from -the membership 
of the Exchange. 

3 . Sanyal tnen instituted an action in 

the High Court of Calcutta on its original 
side, claiming a dcclaiatior that the 
articles of the Ej'change providing for 
“forfeiture of a fully paid-up share weie 
ahra vires and illegal” and that “parti- 
cularly Articles 21, 22 and 24 were 

invalid”; that the share held by him had 
not been “properly forfeited” by the 
Exchange and that forfeiture of the share 
was “irregulai, v'oid and inoperative and 
"as not bindmg upon him”. He also 
claimed an order that he be restored to 
the membership of the Exchange and 
that the share register be rectified accord- 
mgly. In the alternative Sanyal claimed 
a decree for Rs. 55,000 being the value 
of the share, or in any event to the surplus 
of the sale proceeds aftci “liquidating tlie 
debts due , by him . to the Exchange”. 

suit was r(^jsted by the ExchansC. 
trial Court dismissed the .suit. 
In appeal under the Letteis Patent the 
decree ivas confirmed. With Special Leave 
Sanyal has appealed to this Court in 
forma pauperis^ . ; 

4 . The relevant Articles of Association 
of the Exchange'are these: 

Article 21. — “ The Committee shall 

have pow’cr to cjqiel or suspend any 


member oi if being firm any member 
or authorised assistant of tlie firm in 
I any of the even's following; — 

(6) If the member or if being a firm 
any membei or authorised assistant 
of the firm refuses to abide by the 
decision of the Committee in any 
matter which under these articles or 
under the Bye-laws for the time being 
in force is made the subject of a mfe- 
rence to the Committee. 

A 4: ^ ^ 


Provided aluay-s that in every case 
aiising undei the provisions of sub- 
section {5), (6), (7) and (8) of this 
Article no resolution for the expulsion 
of a member or if being a fiim any 
member or authorised assistant of the 
firm shall be valid unless passed by a 
majority consisting of not less than 
tw’o-thirds of the mrinber of the Com- 
inittce'at a meeting specially convened 
for the purpose and at which meeting 
not less tlian two-thirds of the members 
of the committee at a meeting specially 
convened, for the purpose and at which 
meeting not less than seven members of 
the Committee shall be present”. 


Article 22 — “Any membei who has 
been declared a defaulter by reason of 
his failure to fulfil any engagement 
between himself and any other member 
or members and who fails to fulfil 
such engagements within six monUis 
from the date upon which he has been 
so declared a defaulter shall at the 
expiration of such period of sue calimdar 
months automatically cease to be a 

t >> 


Article <24— “Upon any member ceas- 
inu to.be a member under the pro- 
visions of Ai tide 22 he.cof and upon 
any resolution being. passed by tiic 
GoLmttec ■expelling 
under the provisions of ^Uich - , 

heieof or upon any member bung \ 
adjudicated imolvcnt tlic sh-rc held 
by such membsr shall tpso facto U 
forfeited”. ' ^ 

• Article a7-“Any silage so forfeited 
fhS be deemed to U the 
the Association, and the Conuoittcc 
shall sell icallot, and otlicrwisc dispose 
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of the same m such manricr to the bsst 
advantage fo the satisfaction of all 
dtbts which may then be tine and 
owing cither to the Association or any 
of Its members arising out of transac- 
tions or dealings in stocks and shar<« 
Article 28 — “Any m mbcr whose share 
has beeij so forfeited shall notwith- 
standing tc liable to pay and shall 
forthwith pay to the Association all 
moneys owing by the member to the 
Association at the time of the forfeiture 
together with interest thereon, from 
the" time of fo-fciture until payment 
at 12 per cert per annum and the 
committee mry enforce the payment 
thereof, without any deduction or 
allowance for the value of the share at 
the tunc of forfeiture” 

Article ag — “Ihc forfeiture of a share 
shall involve the eittinction of all 
interest in and also of all claims and 
demands atiainst the Association m 
rc8p^.ct of the sh?-e, and all other ri^ts 
incidet tal to the share, except only 
such of those rights as bv tlicse Articles 
expressly saved” 

Article 31 —“The Association shall 
have a first and paramount lien upon 
the share r*gistcred m the name of 
each member and upon the proceeds 
of «le thereof for his debts liabilities 
and engagements i* * • 

■ Article 32— “For the purpose of 'nfbrc 
' mg such lien the Association may sell 
the share subject thereto m such 
mancer as they think fit ' • * * *’ 

Article 33 — “The iKtt p ocecds of any 
such sale shall be applied in or towards 
satislkction of the debts, liabilities, 
or engagements, residue (if any) paid 
to such member, his executors, admi 
nistrators, committee curator^or other 
I representatives” 

5 The telcvant bve-laws of the 
&ichangc arc ‘ 

of Disputes — All disputes, 
complaints and cKiim between b/ and 
against members shall, on the appli 
cation of either party, be decided by 
the Committee or by a Standing or 
Speeul Sub Committee appointed by 
the Committee for the purpose In 
the event of the matter being decided 
by the Committee the decision shall be 


final and binding upon all members 

coneemed but any member aggrcieved 
with the decision of the Standing or 
Special Sub Committee may, wnhia 
seven days of such decision being given, 
appeal to the Committee whose dtci 
«on shall bt final In the event of 
anv member or members refusing, 
neglecting or failing toiobscrvc, tai^ 
out or comply wnth any decision ofihe 
Committee, or if no appeal is preferred, 
•with the decision of the Standing nr 
Special Sub Committee, such mc«bcr 
or members so m default shall ^ dealt , 
with by the Committee under the rul«, 
regulations and/or bye laws of tw 
A«ociation for the time being m force 

Bye law 13—“ Drfaulters —Any mcin 
her who shall fail to pay any sutocn^ 
tion or other moneys due by him w 
the Association on due date, or v»» 
shall fail to fulfil any engagwn^ 
between himself and another meffl 
or memVts may be declared 
“defaulter” by the Committee 
OB such declaration hw name shall ^ 
posted as a ‘ defaulter ’ on the notice 
board of the Association and so long 
as his name remains so posted he man 
not be at liberty to exercise any o' 
the prrvileges of membership 

fi Under the scheme of the Articles pf 
Association of the Exchange, the 
mittee is authorised to expel or stis^ 
a member on the ground, tnlet . 
he refuses to abide by the decision ot u 
Oimmittec in any matter whioi is un , 
the Articles or under the Bye Jawsieftrt 
to the Gommittce A .P^rwn 
a ‘ defaulter” because he fails to 1 
.any engagement between bimselt 
any other member or 
SIX months from the date on which he 
been declared a defaulter, ceases to 
member of the Exchange and his sh^ 
also stands forfeited The share *0 , 
feit-d IS deemed to be the property 0: 
Exchange But the Committee 
rell, re allot or otherwise dispose . 
share for satisfaction of the 1 

may then be due and owing by the oeta 
ler to the Exchange or to any o* 
members arising out of transactions _ 
dealings in stocks and shares Forf«l 
of a share involves extinction 01 
mtcresl in and also of all 
demands against the Exchange in lespc 
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Of the share and all other rights incidental 
to the share, but not the liability of the 
erstwhile member to discharge his lia- 
bilities to the Exchange. The Exchange 
has a first lien upon the share of a member 
and upon the proceeds of sale thereof for 
his debts and liabilities, and in enforce- 
ment of the lien, the Exchange may 
sell the share. The net proceeds of the 
share subject to the lien if sold will be 
applied in or towards satisfaction of the 
debts, liabilities or engagements of the 
shareholder and the residue, if any, paid 
to such member, his executors, adminis- 
trators, committee, curator or other 
representatives. 

7 . In this appeal Counsel for Sanyal 
contended, 

that under the Indian Companies Act, 
a fully paid-up sha’-e cannot be 
forfeited for failure to carry out any en- 
gagement by the shareholder other 
than an engagement to pay a call made 
by the Company to pay impaid capital; 

that the procedure followed by the 
Sub-Committee of the Exchange was 
irregular in that Sanyal had no notice of 
the meeting of the Committee to dccla^'e 
him a defaulter ; 

that the Committee had no authority 
under the A'-ticles of Association to 
direct sale of the share ; and 

that in any event Sanyal was entitled 
to the balance remaining on hand with 
the Exchange after satisfying his debts, 
liabilities and engagements under the 
Articles of Association. 

8. For 'failure to abide by the decision 
ofthb Committee in respect of his liability 
to pay the amount of loss due to Johurmull 
Daga & Company, Sanyal was declared 
a defaulter, and when he continued to 
remain a defaulter for six' months he 
was by resolution of the Full Committee 
expelled from the membership of the 
Exchange. The Full Committee also 
resolved to foifcithis share. The Exchange 
thereafter disposed of the share for 
Es. 55,000. The argument raised by 
Counsel for Sanyal that a member of the 
Exchange forfeits his share only if a 
csolution expelling him ’and a resolution 
declaring him a defaulter arc passed is 
without substance. Tlic conjunctive 
‘ and” bctw'cen the first tyvo clauses of 


Article z^is used to indicate an alternative, 
and does not make the two conditions 
cumulative. We agree with the observa- 
tions of Panckn’dge, J., in Surajmall Mohta 
V. Ballabhdas Mohta^, that Article 24 ‘ is 
carelessly drawn, because, on its literal 
application, before his share could be 
forfeited, a member would both have to 
be expelled by the Committee under 
Article Qi and automatically cease to 
be a member under Article 22. Clearly 
this cannot be the intention of the article 
and it is obvious that by a slip, “and” 
has been substituted for “or”. 1 


9 . In any event the Full Committee 
passed on 19th February, 1942, a resolu- 
tion declaring the appellant a defaulter. 
The appellant did not carry out his engage- 
ments for a period of six months thereafter. 
By resolution dated ist September, 1942, 
at a meeting of the Full Committee the 
appellant was expelled fiom the member- 
ship of the Exchange and it was resolved 
that his share shall stand forfeited. 


10 . There is no provision in the Indian 
Companies Act, 1913, which restricts 
the exercise of the right of the Exchange 
to forfeit sha’’cs, for non-payment of a 
call only. The Indian Companies Act, 
1913, made no p.ovision relating to for- 
feiture of shares. By section 17 (2) 
of the Act, a company could adopt the 
regulations contained in Table A in the 
First Schedule but the Company was not 
bound to dc soi Regulations 24 to 30 of 
Table A dealt with the porver and the 
pioccdu’c relating to forfeituie of shares. 
Regulation 24, it is true, provided for 
exercise of the power to forfeit a shaie 
when there was default in paying calls, 
but no inference follows therefrom ^at 
the shaic of a member could be forfeited 
only for non-payment of a call made in 
respect of the share which were not fully 
paid up. - 


It In The CalcuUa Stock Exchange Assocla- 

Mm Lid. V. S.N. Mundy & Co.\ Harris, 
G. T. after examining the provisions of the 
Companies Act, 1913, reviewed the 
decisions of the Courts m England and of 
the High Court of Calcutta and obsirved 
that the Indian Companies Act as well 
as the English Companies Act contem- 
plate recognize and sanction forfeiture 


1 f 1936) I.L.R. 63 Cal. 531 . 
2. I.L.R. (1950) 1 Cal. 235. 
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generally and not for non paymrn* of calls 
Only that a company may by Us Articles 
Ia%\fully provide for g t)iirds of forlluure 
other than non payment of call, subject 
to the qualification that th** Articles 
relating to fo-fciture do not ofilnd against 
the gv.n'’ral i3^v of the land and m parti 
cular tfe CJompanics A'‘t, and public 
pobey , and that the fo fciture contem 
plated decs not entail or atfect a reduc 
non in capital or imolve or amount to 
purchase by the Company of its own shares 
nor does u amount to trafficking its own 
shares The Court in that case ivas con 
cemed to detennme the true effect of 
the Articlts of the Exchange which fall to 
be mterpreted in this case 

12 This Court la Sn Copal Jt^an and 
Companv v Calcutta Stock Exchange AsSoeta 
iion Ltd also ronsidercd ivhethcr for- 
feiture of slia'es resulted in reduction of 
capital ooat'ary to tfi provisions of the 
Conipaaiei Act whe epowerof forfeiture 
was given by the A*-ticles for failure to 
carry out an undertaking or satisfy an 
obligation of the member to forfeit thd 
ihares The Court ift that case was intet 
proting the Articles which fall to tie inter- 
p-eted in this appeal The Court held 
that the Exchange was not liable to Me 
any return of the forfeited shares under 
section 75 (r) of the Indian Companies 
^t, mj6 when the same were re issued 
Court obiCrved that when a share is 
forfeited and re issued there is no allot 
tneni, m the senSe of app op lation of 
shares out of the authorised and unappro- 
priated capital, and approved the ob^erva 
fw iJofHi~ris, G J \n S J^undficau^, 
that on such fo feiturp all that happened 
was that the right of the particular share 
holder disappeared but the share corni 
dered as a unit of issued capital cohtmued 
to exist and s\as iept m suspense until 
another shareholder was found for it 
In the view of this Court, the shares so 
forfeit'd may not be ‘ allotted in the 
sense in which that wo”d is undeistood 
m the Companies Act The Court also 
pointed out that re issue of foi feitcd shares 
1* not allotmen* of the shares but only 
a sale for, jf « wer not so th' for^iture 
even for non paym-nt of calf would be 
invalid as involving an ill'cal reduction 
o f capital 

2. I L.R. (1950) 1 CaL 235 ' 


{m 

13 Article 27 of the Exchang itmayle 
recalled is m terms mandatory 1116 
share forfeited to the Exchang must 
be re allotted or otherwise disposed of 
It cannot be retained by the Exchange 
Tlie shar-* after forfeiture in the Jiands 
of the Company is subject to an obligatm 
to dispose It of On that account there ii 
no’ reduction of capital by mere forfcjtu.e 

14 Mr Datar appearing for the appel 
lant however contended that in Sfi 
Gcpal Jalan end Company's case\ the partia 
argued the case on the footing that Articles 
of Association of the Exchange not 
invalid, whereas in the p esent case the 
validity of the A'ticles is challcflgd 
But the Court m citing with approval the 
obscreations of Hams GJ, m oA 
Nimde'siase\dxA in effect pronounce upoa 
the validity of the Articles 

15 A forfeit'd share is, therefore, nu-td? 
a share available to the Company fot 
sale and remains vested m the Comp^oy 
for that purpose only By forfeitmg * 
shi c pursuant to the authority oi tw 
Articles of Asiociation, no reduction w 
capital IS achieved We are 

ag ec with Counsel for Sanyal that i • 
feilure of slu cs is permissible 0™y. ” 
cares expressly contemplat'd by Table A— 
Model Articles » r , for non paymenf 0 
calls m respett of a share vthich i* 
fully paid up 

16 Subi'ct 'to t^e provisiorj ^ 
Companies Act the Company aao 
members are bound by th' 
contained in the Articles of AssocUti 
nic Articles regulate the internal 
m'nt of tic Cotnpiny and define 
powc*s of its officers ThT also cstab 

o contract betiicen the Company 1 
the members and bctneen the m*® 
taler ze The contract goven^ . 
o dinary rights and obligations 
to membership in the Company 3 “ 
absence of any previsions contained in " I 
Indian Companies Act nhich p® J 
a Company from forfeiting a sha® j 
failure on the part of the member | 
carry out an undertaking or an 
mem the Articles of a Gompanyi^ j 
previde that in certain events 
rights of the shareholder in cluding _ 

1 {19«) 3 S C n 693 33 Cbm? 'Cas 
(J9fi3)2Com? LJ m (!963)2SCJ 505 

2 (1950) ILR I Cal 235 



N. C. SANYAL V. CALCUTTA STOCK EXCHANGE ASSN. {Shall, J). 


615 


n] 

right to the share will be forfeited are 
binding. The Articles of Association, of 
•he Exchange expressly provide that in 
the- event of the member failing to carr^' 
out the engagement and in the conditions 
specified therein his sha’c shall stand 
foifeited. Articles 22, 24. 26, 27 and 
29 of the Exchange relating to forfeiture 
if sha'cs in certain events are theicfoie 
valid. 

17 . There, is in our judgment nothing in 
the procedure followed by the Sub-Com- 
mittee and the Full Committee which 
rendered the forfeiture of Sanyal’s share 
illegal. It is not in dispute that Sanyal 
incurred liabihty in favour of one of 
the members of the Exchange to pay 
Rs. 438-10-0, in the transaction relating 
to the sale of Indian Iron & Steel Com- 
pany’s shades and he failed to discharge 
that liability. He continued to remain 
in default for six months even after the 
resolution of the Full Committee, and on 
that account be ceased to be a member 
and his share was forfeited. The High 
Court has found tliat the copies of the 
letters I da ted 9th, loth, i6th, 17 th, and 
20th Decernber, igp, and of 8th January, 
nth and 19th February, 1942, were sent 
to Sanyal and the usual notices relating 
to the complaints placed before the Sub- 
Conimittee or the Full Committee were 
served upon Sanyal, that such notices 
were posted on the notice board of the 
Exchange .that the appellant had oppor- 
tunities at all stages of the proceedings to 
come before the Exchange and refute 
the charges made against him and that 
at no stage of the p’-oceeding until ist 
September, 1942, did Sanyal appear 
liEfore the Sub-Committee or the Full 
Committee. Tire High Court was of 
the view 'that the otdci had not been made 
against Sanyal contiaiy to the rules of 
natural justice. It is true that Johurmull 
Daga complained about the default 
committed by Sanyal on gth Dcccmbc'", 
't 94 t, and the meeting of the Sub-Com- 
mittee was held on loth Hecember, 19J1. 
Granting that the letter of tl e Sub- 
committee enclosing a copy of the com- 
plaint 'dated gth December, 194^3 
by post to Sanval may not have reached 
him because he • had left Calcutta,' he 
■had still ample notice of the proceeding 
of the Sub-Committee because intimation 
was given to him by the notice postecl 
on the hoard of the Exchange. ' Sanyal 


raised no contention at any stage before 
the Sub-Committee or before the Full 
Committee that he had not received the 
notices of the meetings dated loth Decem- 
ber, 1941, 17th December, 1941, 7th 
January, 1942 of the Sub-Committee 
and of the meeting dated 19th Feb- 
ruary, 1942 of the Full Committee. 
Regularity of the proceedings of the 
Committees at the various meetings is 
not challenged before us. 'We are unable 
to agree with the contention raised by 
Counsel for Sanyal that tlie rules of 
natural justice were not complied with 
when the Sub-Committee and tl'e Full 
Committee passed the impugned 
resloutions against Sanyal. 


18 . There is no substance in the plea 
that the Committee had no jurisdiction 
to ordei sale of the share forfeited. Article 
27 declares that the forfeited share is 
the property of the Exchange and that'the 
Committee cf the Exchange shall sell, 
re-allotor othenvise dispose of the' share, 
for satisfaction of all debts due by the 
member to the Association or to its 
membeis out of transactions in shares and 
stocks. Under its Ai tides the Exchange 
has, authority to sell the share and to 
apptopriate the sale proceeds towards 
satisfaction ,of tlic debts, liabilities or 
engagements. 


9. But we are unable to agree with the 
ie’w taken by the High Gouit that the 
lalancc of the' ampunt ramaining- due 
fter satisfying the liabilities of Sanyal 
emained the property ‘of the Exchange 
md-that Sanyal had no right thereto. 
Jnder the stipulations contained in 
Articles 21, 22,124, the share of tlie dcfaul- 
er''or expelled member stands foifcited 
or failure to fulfil his obligation. The 
ha’C of Sanyal by express resolution was 
brfeited. After applying the amount 
caliscd on sale of the shaic towards satis- 
action of the debts, liabilities and engage-, 
nents of Sanyal to the Exchange and its 
nembers, the balance rcrnair.mg m the 
lands of the- Exchange had to be teld 
•or and on behalf of the appcl ant. "^t 
s expressly provided by 
■xpression-used m Article 29 .Tlic lor- 
'eiwre shall involve the extinction of all 
interest” is subject to those rights ^ ‘by 
hf Articles am saved and Article 33 
saves to the defaulting shareholder whose 
share is fi-rfcitcd the right to the balance 
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-emaining wtb the Exchang^, Even 
ijsuming that Articles S 4 and 31 reserve 
to the Exchange two distinct powers — 
the power to fo-fcit and the power to 
'xercise a lien and th?t A'ticlo 33 only 
ipphes to sale in. cnCotccment of a lten> 
ind not to a sale under Article 27 we 
ire of the view that the balance on hand 
ifter satisfrnng the liabilitv of the defaulter 
must still be returned to the defaulting 
ihareholder The power to forfeit docs 
lol imply authority to appropriate the 
balance remaining m hand after satisfy* 
mg the liabilities and obligations of the 
defaulter to the Exchange and its mem 
bers Any such implication would be con 
trary to the intendment of section 74 of 
the Contract Act 

20 The power Of the Exchange to 
forfeit the shares arise out of the Articles 
and Its source is in contract Forfeiture 
of share is in the nature of unpositicn of a 
penaltj Section 74 of the Indian Con 
tract Act provides 

'* ^STien a contract has been broken, ifa 
sum 18 named m the contract as the 
amount to be paid m case^ of such 
b each, or if the contract contains any 
other stipulation by way of penalty, the 
party complaining of the breach is 
entitled, whether or not actual damage 
or loss IS p'oved to base been caused 
thc'Tbv, 10 rereiNc from the party 
ivho has btikcn the contract reasonable 
compcnsatioa not exceeding the amount 
j *0 named or as the case may be, the 
pcnaltj stipulated for 


21 In Falek Chand v Balkisfutn Daj^, 
this Court in dealing with a case in which a 
claim for dam^i for breach of Contract 
to sell a lien of immovable property arose, 
pronounced that the expression "the 
■contract contains any other stipulation by 
way of penalty comprehensively applies 

to every covenant involving a penalty 

wicthcr It IS for paj-ment on b each 
of contract of money, or delivery of pro- 
perty m future, or for forfeiture of ri^it 
to money or other 'property al-cady deli- 
vered Duty not to enforce the penalty 
cliusc but only to award reasonable 
wmpensation is statutorily imposed upon 
Courts by section 74 of the Indian Contract 



Act In all cases, therefore, where there 
IS a stipulation in the nature of penalty 
for forfeiture of an amount d^sifed 
puisuant to the terms of a contract which 
esqi essly provides for forfeiture the Court 
has jurisdiction to award such sum only 
as It considers reasonable, but not exceed 
mg the amount specified in the contract 
as liable to forfeiture The same pnnciples, 
m our judgment, vvculd apply m the case 
in which there is a stipulation in the con 
tract jby way of a penalty, and the dama 
ges awarded to the party complaining 
of the breach will not in any case exceed 
the loss suffered b> the complainant paty 
It was observed at page 526, in Fokh 
Chattds case^ 

“TTic section (section 74) is clearly 
an attempt to eliminate the somewhat 
elaborate refinements made under the 
English common law m distinguishing 
between stipulation* providing for pay 
went of liquidated damages and stipu 
lations in the nature ofpcnalty Under 
,thc common law a genuine prc-estimate 
of damages by mutual agreement h 
regarded as a stipulation naming bqui 
dated damages and binding between the 
parties a stipulation m a contract in 
tenertm 1$ a penalty and the Court 
icfuses to enforce it, awarding to the 
aggrieved party only reasonable com 
pcnsation TTie Indian Legislature has 
sought to cut across the web of rula 
and presumptions under the English 
common law, by enacting a uniform 
pnnciplc applicable to all stipulations 
naming vmounts to be paid in case 
of b-each, and stipulations by way of 
penalty ” 

22 The'CourtaboobscrvedatpagcJS'J 
“Section 74 declares the law as to 
liability upon breach o'* contract "hem 
compensation is by ag cement of the 
parties p'cdetermmed, or where theic 
•s’ a stipulation by way of penalty 
But the application of the enacting* 
IS not rcstiicted to cases where the 
aggrieved party claims relief 
plaintiff Tlic sectiofi does not confer 
a special benefit upon any party , *1 
merely declares the law that notwitn 
standing any term in the contract pje 
detcnnmmg damages or providing for 


<I9M)1SCR.5I5 (t960lSCJ 
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forfeiture of any propeity by way ‘of 
penalty, the Court will award to the 
pa-ty aggrieved only reasonable com- 
^nsation not exceeding the amount 
named or penalty stipulated.” 

^nting that Auiclc 33 deals uith those 
c^cs in winch hen alone is enforced 
Sd Z ^orfcitirc is levied, 

holdS defaulting share- 

noider IS determined by Article en in 

our judgment, on the p indplc Sder 

Rxchat cXacrt" 

S t£ V., ^ no .light to hold out 

amm.nl" '' P^'^cecds of the sliaie any 

or to i(q^ of the amount due to it 
or to Its members,- 

to'o™ r/ 

S SeS” Th°'4™ll“o.“ 

onlv ta£, '' *'• forfeited is 

tlie'obiect company with 

claim to n satisfv its 

the share -was 
against ti* ^ ^ other obligations arising 
Sc cLr ntembership® 

recover this right to 
of the hrea suffc-cd by it by reason 

t^e shSSSfder I?'‘th'c 
SiSr thf bairnToTthe 

aS debts, liabilities 

transacHof sha-choldef, the 

one purclin ."^°nld not be different from 
s^aicholdcr^ for defaulting 

be -I obligations. That would 

the Court that 

b3lanr....r entitled to retain the 

and enwa satisfying the debts, liabilities 

other TO ^^'^nts of the appellant to the 
other members or to the &ange. 

P^^^od by tlic High Court 
High p ^ case lemandcd to the 

ofSe^X-V5°'' determining the extent 
Exchange nm® appellant to the 

-transar.;/^ only m resjicct of the 

of dm Other outstanding liabilities 

Exchatirfl^^ other members of the 

onforc^fhU*''^ Exchange which are 

nppcllanf " under the A’-ticlcs. Tlic 
Exchanv entitled to receive from the 
after rfeH * • remaining due 

or valt,/. the aggregate amount 

f the obligations. He will be 

s c J-.78 
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entitled to inteicst on the balance at 
the rate of 6 per cent, per annum fiom the 
date of the institution of the suit Parties 
will bear their own costs throughout. 

25. This appeal was filed in forma pau- 
peris. The appellant will pay the court fee 
payable on the memorandum of appeal 
if he had not been permitted to appeal 
tnforma pauperis. 

Decree appealed from 

set aside; Remitted to 
High Court to determine the 
liabilities of appellant. 

THE SUPREME COURT OF INDIA. 

(Original Jurisdiction) 

Present. — M. Hidayalullah, G.J., J. M. 
shelat, G. K. Mitter, C. A. Vaidiahngam and 
A.J^.Raj,fJ. 


V. L. Rohloa 


Petitioner* 


V. 


Deputy Commissioner, Aijal, Dist. Mizo* 

’ ' , . Respondent, 

(A) Armed Forces {Assam and Manipur) 
Special Powers Act {XXVIII of 1958}, 
section 5 — Scope. 

I ' 

Under section 5 of the Armed Forces 
(Assam and Manipur) Special Powers 
Act, a person arrested under section 4 (c) 
had to be made over to the officer-in- 
charge of the nearest police station ivith 
the least possible delay, together with a 
report of the ciicumstances occasioning 
the arrest. What is the least possible 
delay in a case depends upon the facts, 
that is to say, how, where and iniwhat 
circumstances the arrest was effected. - 

[Para. 7.] 

(B) Criminal Procedure^ Code (V of 1898) — 
Applicability to Mizo district.^ 

The Criminal Procedure Code is not 
applicable to the Mizo district by reason 
of the Sixth Schedule to the Constitution. 
Onlv the spirit of the Code applies. 

[Para. 7.] 

(Under Article 32 of the Constitution of 
India for a 'writ in the nature of habeas 
corpus). 

• W.P. No. 238 of 1970. , 

29/A September, 1970. 
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Hardev Singh, Advocate^ amicus cvnae, which is 'also exhibited m the case 
(Petitioner was also produced in Gouit) but as he is to be tried v,c do not refer to 
for Petitioner it here 


Kaimt Lai, Advocate for Respondent 

The Judgment ohhc Court was dclivc c 5 
by 

Ht^t^aiullah, C J — The petitioner Rohlua 
has applied for his release by the issuance 
of a writ of habeas corpus Picviouslyhe 
had applied to the Hi^h Court of Assam 
and Nagaland (Misc C-immal Case 
No 506 of 1969) but his petition was 
dismissed The facts a*-e as follows 

The petitioner is admittedly an 
inhabitant ofBakupi in the Mizo District 
He was arrested by the Armed Forces 
under section 4 (c) of the Armed Forces 
(Assam and Manipur) Special Powers 
Act ig^a He was handed over to the 
Qvil Autho'it es on and March, 1968 
Smee then two criminal cases have been 
sUrted against him on loth November, 
igeSand j6thFeb-uaiy, 1970 Thcycover 
awide range of pfftf trees. under the Assam 
hlamtenance of Public Order Act, the 
Arms Act several sections of the Indian 
Penal C^de etc The cases arc pending 
against him ^' * ' . ^ * 


2 The petitioner’s complaint is that he 
was not informed of the grounds of his 
awst and detention that no warrant was 
sh^ to him and that he was denied the 
rignt of making representations His 
lurther grievance is that the cases have 
not been tried and Ic is held m illegal 
custody without obtaining p-oper remands 
from Magistrates 

3 These allegations arc controverted 
m counter affidavits by Mr D B Poon 
ih; Addmoml Deputy ODinroissioncr, 

the jxtitionCr was arrested wnthout' wur 
lant b> the Anncd Po-ces as is authorised 
under cction 4 (e) of th- A med Forces 
Manipu-) Special Powers 
Act 1 he ^titioncr was informed of tlie 
grounds of his anest and as soon -$ he 
hsnid ov^r to the Ctv.l Autho it.es 
he was prosecuted for the offeices 
pctitionertwas also given the graunds 
or Jtenpon al^ „„p 

order on gd, May 1968 He rauld 
h Advisory Bond 

■” '“= ■» "P '>™tatK,n Sraa 
then I the petitioner made a confessiTO 


4 The State authorities have produced 
the order sheets f om the cases From 
them It appears that the petitioner was 
charged in the Court of th'' Additional 
Dutrict Magistrate on 3rd March, i 968 
and was kept injudicial custody He has 
since been icmandcd to jail custody from 
lime to time On 28th July, this Court 
m the ksbeas corpus jictition o'dcrcd hw 
production in Court and appomted 
Mr Hardev Singh Advocate as amus 
tunae 

5 The petitioner then filed a s..ccnd 
aflid''vit on 3rd Augus , 1970 In that 
Affidavit be has alleged that he was hand 
cd over to the civil authorities by the 
Amcd Forces after 2 months from his 
anest, his confessional statement w^ 
obtained at gun point, that no order was 
served on him under the Assam 
Mamtcnance of Public O'der Act, 1953, 
tltat ht was tortured, that thejdc entioa 
order was v’gue and that as the remand 
order expired on j8th July, 1070, h« 
further detention ^camc ifkgal 

6 In reply to this another affidavit has 
been filed by Mr D B Poon According 
to hm. the petitioner was handed over 
to the civil authorities on and Marrh 
1968 and the petitioner was pmduced 
bcfo'c a Magistrate the very next day 
The order of remand made on that day 
ihas been filed TTic last order* of remand 
vva» made on 20th June, 1970 and it was 
till i8tb July, !i 970 ’ Since then another 
Older of leraand lias been produced and 
the remand Is to Vun till 28th SqJtcobn', 
1970 During the time Jie Jias been m 
the custody of this Court there has been 
a break in the o*ders of remand as will 
appear prcscntlv The Additional Deputy 
Commissioner also stated that owing 
to shortage of accommodation at AiJ^ 
Jail the petitioner was kept in Dibrngath 
Jail till his p'odurtion in this Court 
In a supplcmenta»y affidavit the Addi 
tionaf Deputy Commissiono’ has 
explained that the petitioner was h^Id 
foe some time by the Armed Fo-ccs foj 
interrogation at the Seninty Force H«d 
Qiiarters because of his connection vii 
activities ' against the security of 
State and his close association with 
outlawed Klizo National Front Army and 
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%\ith Pakistan, that before the. last order 
of remand expired the petitioner was 
put in the custody of, this Court and 
that now he is, again on a proper remand 
bvtiic Magistrate m the original custody. 
The affidavit also states that the Gi iminal 
Procedure Code does not apply' to tlie 
Mizo District and the spirit of the 'Code 
has been followed in this case, that the 
petitioner was produced before a Magis- 
trate within the' time picsciibed by the 
Constitution and the Code of Criminal 
Procedure and that the remands, although 
of more than 15 days duration, were 
legal as there ivas no provision applicable 
and the ' requirements of this distUibcd 
area .justified slightly longer'' periods 
between each remand as jail conditions 
weie difficult. ’ ’ 

' ' ' Is 

7 . Trom the order-sheets ' produced 
before us it is clear that the petitioner w'as 
first produced before the Magistrate on 
3rd March,*; '1968. Tliat was roughly 
two months after his arrest by the Armed 
Forces. Under section 5 of.'the Armed 
Forces , f Assam and Manipui ) , -Special 
Powers Act, he haci ,to be inade pver to 
the officer- in-cha' ge of the nearest police 
station with .the least, 'possible delay, 
together with a leport of the circuihstan- 
ces occasioning the a’-rest! What is, the 
least possible delay in a case depends 
upon the Tacts, that is to s?.y, how, whee 
jand in what circumstances .the arrest 
was efiected. ■ .From ' the affidavit ■' Of 
Mr. Poon, it prinia'jfeifi'appears that the 
petitioner is connected' with the iMizo 
hostilcs who a’'e > waging svar * against 
India! 'It was,' therefore, necessary to 
question him about his associates, his 
stores of arms, and- like matters. The 
difficulty of the terrain, the p.csence .of 
hostile elements in the a’^ea must be 
considered in this connection. ' Although 
it seems to us that the Armed Forces 
delayed somewhat his suiTcnder to the 
civil autlioritics, which is not the inten- 
tion of the law, there is -rot too much 
delay,.. If tlie matter had arisen while 
tlic petitioner was in the custody of the 
Aimed Forces a question might well have 
aiisen that he was entitled to be released 
^ at least made over to the police. 
However, that question docs not aiisc 
because he is an under trial prisoner, 
only, question is . oiic of remand. 
Heie too, if tlic matter had been for the 
application of tlie rules of the Code' of 


G' iminal Procedure, no remand could 
have been longer then ic days at a time. 
The fact of the matter, however, is that 
the G iminal Procedure Code is not 
applicable by reason of the Sixth 
Schedule to Gonstitutioh' in this area. 
This was laid down in State of J^agaland v. 
Rattan. Smgli^ Onlv the spirit of the 
Criminal Proceduic Code applies. In 
this view of the matter we cannot insist 
on a strict compliance with the pio- 
visions of section 344 Code of 

Criminal Procedure. The petitioner had 
to be kept at Dibmgarh for want of space 
at Aijal Long distances, difficult ter- 
rain and hostile country, are consider^ 
tions to take into account. The peiiod 
each time was slightly longer ,than 15 
days but not so unconscionably long as 
to violate the spirit of the Code. There 
was I a gap when the petitioner was m 
the custody of this Court but no request 
was made for his release then. Now he 
is on a proper remand and in .fact has 
been remanded to the custody ^ ^ 
Magistrate by us. We cannot now hold 
his detention to ,he illegal. 

8. Wc see no leason to release him. 
Tlie petition fails and will be* dismissed, 
y jr ' Peiihon dismissed. 

.THE SUPREME COURT OF INDIA. 
^Givil Appellate Jurisdiction.) 

Present.— C. Shah and A.M. Grover, JJ. 

Kamisb CbMdra Chlndiolc 


bum tal Sflbbanval (dead) by 

presentativesand others Respondents. 

specific performance-Agreemml for the 

irchc^e of a plot--Eamest mono'-Balance 
be Ld within one month on the execution 

-Test. 

he anocllants entered into an agrrcmcnt 
!ih glSepondeals for ibc pa.chaec o f 
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a plot allotted by the Rehabilitation 
Ministry to the respondents A sum 
of Rs 7,500 was paid as ea nest money 
of the purchase-moTy of Rs 32,500 
The btlance was to be paid on the exccu 
tion of the sale ‘deed by the respondents 
It IS significant that the lease deed was 
not executed m favour of the respondents 
by the Government until 21st May, 
*956 According to the conditions of 
the lease the lespondents were botmd to 
obtain the anction of the Rchabilitatioii 
Mmistry before transferring the plot 
to any one else The respondents were 
fully aware and conscious of this situatioD 
On I ith August,i955, it was ag-eed while 
extending the period for execution of the 
sale deed that the same shall be got exe- 
cuted after icceipt of the sanction The 
respondents further undertook to mform 
the appellants as soon as sanction was 
received and thtreafivr the sale deed had 
to be executed within a wxek and got 
registered on payment of the balance 
amount of consideration 


Held TTicre was no question of tunc 
having ever been made the essence of the 
contract So long as the vendor’s own 
* e tncomplete there vns no question 

of the sale b*ing completed It is tru. 
that in the absence of agrcmeni to the 
contrary, it is the purchaser who has to 
prepare the draft conveyance and sub- 
U to the vendor for approval No 
suA point was raised at any p-ior stage 
and in any case, after tic cancellation of 
the agreement by the respondents it 
was not incumbent on the appellants <0 
«nd any draft conveyance The very 
fact that they promptly filed the suit 
/show their keenness andf readiness 
m the matter cf acquiring the plot by 
purchase The appellants had not only 
put m an advertisement in newspapers 
about the existence of the agreement but 
had also sent a letter on 12th September, 
'i95h, declaring their wilhngr«s to p?y 
balance of the purchase price on the 
respondents pmcuring the sanction The 
appellants further made enquiries directly 
rom the authorities concerned about 
the sanction Readiness and willingness 
annot be treated as a straight 

^ determined 
from the entirety of facts and circum- 
sunccs relevant to the intention and 
^duct of the party concerned There- 
fore U has to be held that there was 


nothing to indicate that the appellants 
at any stagi, wcic not ready and willing 
to pcrfoim their part of the contract 

‘ [Pafas 6 and ^ ] 

(B) Suit Jot specific perJoTmance ej agreement 
to sell — Altematioe reltej Jot rejtmd oj fial 
papTient oJ prue made and damages — ApptA 
e^aiast decree rejusing specific perjormssice hut 
directing rejund pending — ^ecution eJ decree 
and deposit oJ the amount bj the deJauUing 
vendor — Appeal tj tnjructous — Conduct ej 
the party to be considered 

B cause a statement was made at the 
Bvrihatduring the pendency of the appeal 
agtinst the decree refusing specific per 
formanix the appellants had executed ihe 
decree and the amount of Rs 7,500 had 
been deposited by the respondents punu- 
ant to the execution p^ceedings the High 
Court held that the appellants were 
disentitled to a deircc for specific perfor 
mance In appeal agtinst the dccwioo 
of the High Caun, 

Held It IS true that the appellants could 
not accept satisCiction of Ae decree of 
the iiial Court and yet prefer anappeal 
ag instthe decree That may well na« 
brought them within the’ p-inciple of 
election of remedies [Para 8 ] 

In the instant case however the above 
cannot apply because the appellants had, 
by cansistent and unequivocal conduct 
made it clear that thi'y were not wnllmg 
to accept the judgment of the tn.1l Court 
?s correct The conduct of the p’rty 
IS always an important element ?nd it was 
not such that it p*ecluded th.eni fotn 
obtaining a decree for specific perfot 
mance [Paras 8,5] 

Appeal by Special Leave f'om the Judg 
ment and Decree dated tht O"*" 
December, 1964 of the Punjab 
Court, Circuit &nrh at Delhi in R F-A 
No 37 D of i9j9 

Bishan Jfaratn, Senior Advocate 
P Maheshzten Advocate, with hun). 
for Appellants 

Pf Keswani, Advocate, fo" Respondent 
No 3 

C B Agamda, Senior Advocate iMj’ 
Urmda Kapoor, Advocate, with hini)> 
Respondent No 3 
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The Judgment of the Court was delivered 
b> 

Grover, J . — This is an appeal by Special 
Leave from a declee of the Punjab High 
Court (Circuit Bench, Delhi) , 

1 . On i8th July, 1955, the appellants 
entered into an agreement witli the 
respondents . for the • purchase of plot 
No. 8 measuring, 1500 square yards 
in Jangpura B, New Delhi for Rs. 22,500. 
Ihe contract was evidenced by receipt 
Exhibit P-6 which was in rthc following 
terms: 

“Received with thanks from Messrs. 
Ramesh Clrandra Chandiok and 
Kailash Gliandra Chandiok the sum 
of Rs. 7,500 (Rupees seven thousand 
and five himdred only) as earnest 
money of the purchase-money of 
Rs. 22,500 ' (Rupees Twenty-two 
thousand and five hund’^ed) for the 
sale of Plot No. 8 measuring 1500 
square yards in Jangpura B, purchased 
from the Rehabilitation Ministry' and 
owned by us. The balance of Rs. 15,000 
(Rupees fifteen thousand only) shall 
be paid tO' us by them within one 
month of the execution of this receipt 
on the execution of the sale deed by 
us in their favour ’. 

It is common ground that tJie aforesaid 
plot had been allotted by tire Rehabili- 
tation Ministry to the respondents and 
that its possession was to be delivered 
after payment of rent of lease-money up- 
to-date and after execution of the lease 
deed, ,The lease deed was actually 
executed in favour of the respondents on 
2ist Aprilj 1956. Meanwhile on nth 
August, 1955, the respondents wrote a 
letter to the appellants as follows: 

“With .reference to ,thc receipt dated 
" t8th July, 1955, executed by us in your 
favour, acknow'ledging receipt of 
7)500 as earnest money for the sale 
of Plot No, 8 measuring 1500 square 
yards in Jangpura B owmed by us and 
. agreed to be sold to you by us, since 
it will take about a month mo'C to 
obtain sanction of the Rehabilitation 
Ministry, the execution of the sale deed 
by us cannot be complete without the 
sanction, it is hereby mutually 
^giecd between us orally that the 
period for execution of the sale deed 
shall remain extended till the time of 
the receipt of th' said sanction and 


we hereby confirm the said oral 
agreement. We will inform you as 
soon as the said sanction is received and 
within a week thereof, wc will execute 
the necessary sale deed rn your favour 
and get the same registered against 
payment of the balance money. Please 
sign the duplicate of this letter in 
confirmation of the said oral arrange- 
ment”. 


A notice dated 15th June, 1956, ^vas 
served by Counsel for the respondents on 
the appellants saying that the balance of 
consideration according to the terms of 
the agreement dated 18th July, 1955, was 
to be paid by the appellants and the sale 
deed was to be got registered within one 
month of i8th July, 1955. It was 
further stated that extension had been 
given as desired by the appellants but 
the balance amount had not been paid. 
In para. 3 it was stated “my clients are 
not prepared to wait indefinitely and 
therefore cancel your ag cement for 
want of certainty and heicby give you 
an offer, without prejudice to their 
legal rights, to receive back tJie sum of 
Rs, 7,500 paid by you as earnest money 
less the amount of loss suffered by them 
on account of lease and interest etc. 
within one week of the receipt of this 
Icttci, failing which my clients would be 
entitled to forfeit the earnest money 
and treat the ag cement cancelled”. 


A reply dated 22nd June, 1956, was 
nt by Counsel for the appellants in 
hich reference w'as made to the letter 
itcd nth August, 1955 and it was point- 

I out that no infotmation had been 
nt by the respondents about the sanc- 
jn having been obtained from the 
ehabilitation Ministry. The respon- 
:nts were called upon to obtain the 
quisite sanction and to execute the 
le deed against receipt of balance 01 
irchasc-money. On 4th July, 
junscl for the respondents sent a reply 
ying that sanction had not been granted 

II then and inquiries made by respon- 

■nts revealed that it might not be forth- 
ming for an indefinite penod and that 
was absolutely uncertain as to it 

mid be irranted. It was claimed that 
,c agreement had become void on 
•count of uncertainty anci without pre- 
dicc to their legal rights the respondents 
ere prepared “ex graha” to have the 
Ic deed registered on payment of the 
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balance wthm a Avcek of the receipt of 
the letter without ivaitmg sanction of the 
•Rehabilitation Ministry On mh 
Novcmbv*’, >9 d 6, the respondents a^e 
stated to have ■applied for sanction for 
transfer of the plot and it nas granted 
on 20th November, 195G The appil 
lants had themselves made inquiries from 
the Housing and Rent OflTi'nr on 9th 
August 1956 to asceitain whether sanc- 
tjcm had lien granted and how mucli 
tunc It would take to accord the sanction 
By a letter dated 27/2901 Isovember, 
1956, the aforesaid officer informed the 
appellants that permission to transfer 
had b^en given on 20th Novcmbc', 
1936 The appellants had also taken 
steps to inform other prospective buyers 
about the existence of the agreenicnt as 
they app’ehcnded that the respondents 
intended transferring the same to some 
other party On 29th July, 1936, an 
advertisement was pubhsned by them m 
the ‘Times of India declaring the exis 
tence of the agreement entered into 
between the appellants and the respon 
dents with regard to the sale of the afore* 
said plot On 4th December, 19^6 the 
suit out of which the present appeal has 
arisen was filed by the appellants claiming 
specific performance of the contract 
dated 18th July, 1935 and in the alter- 
native for refund of 7,300 beuig the 
amount of earnest money and Ri 15,000 
as damages together with interest ^ 

4 Apart from taking all th>, necessary 
pleas It was averred m the plamt that 
the plaintiff appellant had always been 
ready and willing to pcrfomi their part 
of the contract The suit vas contested 
by the defendants respondents and among 
the nufenal (ssuer wfiich »enr framed 6 y 
the trial Court were the following > 
“(5) \VhctKcr the specific performance 
of the agreement in suit should be 
refused under section 21 or 22 of the 
Specific Relief Act’ 

(6) Whether the plaintiffs were rcadv 
and willing to perform their part of 
the contract’ 

The admitted case of the parties was 
that accoidmg to the conditions of the 
lease granted to the respondents, which 
had however, not b*en produced the 
trinsfcr of the lease hold rights cculd be 
effected only with the sanction of the 
Rehabilitation Ministry The trial 


lijii 

Court was of the opiilion that inspitc of 
this condition the respondents had i 
subsistmg though defe&sibfe interest in the 
lease hold rights which could vTry well 
be the subject matter of sale It was 
held that the appellants did not peifonn 
the contract ‘for about ' i| years rvea 
though the respondents had repudiated 
It much earlier Any party to the con 
tract could sub-equently make tunc the 
esserce of the contract by a reasonable 
notice and this had been done by the 
respondents by Exhibits P-8 and P 12, 
nam<“Iy the Ictteis dated 15th June, 
1956 and 24lh August, 1956 Issue 
No 5 was thus decided against the 
appellants On issue No * 6 the trial 
Court found that the appellanL were not 
ready and willing to pay the balance of 
consideration m accordance with the 
original ag cement as they insisted on 
sanction of the Rehabilitation Ministry 
being obtained before the completion of 
sale though no such ccndition existed m 
the original contract ‘However, a deaee 
was granted to the apptllanls in the tuo 
of Rs 7,500 on the ground that the same 
oinstitutcd part payment of coiuidera 
tion and was not liable to be fcrftued 
On 31st Ma'ch, 1959 the appellants fued 
an application lyfo-e the trial Couil 
stating that they intended to prefer an 
appeal against the dismissal of the suit 
for specific performance but as J? 
pondents were trymg to dispose of the 
plot they should be restrained by ^ 
injunction from doing so It appe^* 
tlrat no injunction was granted by the 
Court An appeal was filed to the Hip 
Court and, during the pendency of the 
appeal, the amount of Rs 7,5«> 
depowied the respe-ad^j^Ss m 
^•■tion of the decree passed by the trial 
Cburt. According to the Respondents 
the appellants had taken out execution ot 
the decree and it was for that reason tha 
the said amount was deposited ' H 
not, however, wiihdiawn by the apl*‘ 
lants dui'inglhc pendency oftheapf<" 

5 The High Court found that both the 
respondents were bound by the letted 
Exhibit P-7 dated iith August, 1955 
which reference has already been 
It was noticed that sanction of the 
bilitation Ministry was required befot® 
the sale could be completed but it « 
ihrld that there was nothing to ifldica 
that the absence of such a sanction ut'^ 
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dated the transfer ab initio or rendered it 
void. In agreement with the trial Court 
the High Court held that even a defeasible 
interest could be the . subject-matter of 
sale; in other woi ds ' the sale could be 
effected without the sanction having 
heen previously obtained. The view 
of the High Court was that Exhibit P-7 
did not contain any such language which 
would justify the importing of a condi- 
tion that until the icspondents obtained 
‘sanction for the tiansfer of the property 
the appellants wc'e not bound to get 
the sale completed It ivas also decided 
that the appellants had not satisfactorily 
shown that they had sufficient funds to 
pay the balance amount 'of Rs. 15,000 
from which it could be concluded that 
they were_ not ready and willing to per- 
form their pa^'t of the contract. Yet 
another point was decided 'against the 
apjrellants on the basis of ceitain’ execu- 
tion p oceedings stated at the Bar to have 
been takcri during the pendency of the 
appeal. According to the High Couit 
once the^ appellants had obtained satis- 
laction of the decree for Rs. 7,500 they 
became disentitled to a dcciee for specific 
performance. 

6. We arc unable to concur with the 
reasoning or the conclusions of the High 
Court on the above mam points. It is 
significant that the lease deed was not 
executed in favour of the respondents by 
the' Government imtil aist May, 1956. 
So long as their own title was incomplete 
there was no question of the sale being 
completed. It is also undisputed that 
according to the conditions of the lease 
the respondents wei e bound to obtain 
the sanction of the Rehabilitation Ministry 
before transferring the plot ’ to any one 
else. The respondents wc'e fully aware 
and conscious of this situation much 
earlier and that is the reason why on 
tith August, 1955, it was ag eed while 
extending the period for execution of the 
sale deed that the same shall be got 
executed aftci leceipt of the sanction. 

statement' contained in E'diibit 
P-7 that that the execution of the sale 
deed “by us cannot be complete without 
the said sanction” was unqualified and 
imiqijivocal. The respondents fuithcr 
undertook 16 inform the appellants as 
soon as sanction was received and there- 
after the sale deed had to be executed 


within a tveek and got registeicd on 
pajmient of the balance amount of consi- 
deration. We are wholly unable to 
understand how in the presence of Exhibit 
P-7 it was possible to hold that the 
appellants were bound to get the sale 
completed even before any information 
was received fiom the respondents about 
the sanction having been obtained. It is 
quite obvious fiom the letter Exhibit 
P-8 dated 15th June, 1956, that the respon- 
dents wciC having second thoughts and 
wanted to wriggle out of the agi cement 
because presumably they wanted to 
transfer it for better consideration to 
someone else or to transfer it in favour of 
their own relation as is stated to have 
been done later. The respondents never 
applied for any sanction after i ith August, 
ig55 and took up the position that they 
were not prcpai-cd to wait indefinitely 
in the matter and were therefore 
cancelling the agreement for want of 
certainty”. We aie completely at a loss 
to understand this attitude nor has any 
light been th’-own on the uncertainty 
contemplated in the aforesaid letter. 
It does not appeal that tlicxc would have 
been any difficulty in obtaining the 
sanction if the respondents had made any 
attempt to obtain it This is obvious 
from the 'fact that when they actually 
applied for sanction on nth November, 
1956, it was g anted after almost a week. 
The statement contained in Exhibit 
P-io dated 4th July, 195G, that the sanc- 
tion was not forthcoming has not been 
substantiated by any cogent evidence 
as no document was placed on the record 
to show that any attempt was made to 
obtain sanction prior to nth Aovember, 
iQsfi Be that as it may the respondents 
could not' call upon the appellants to 
complete the sale and pay the balance 
money until the undertaking 
Exliibit P-7 dated nth August, 1955, hjid 
£ fulfilled by them. The sanction 
was given in November, 1956. and even 
when the respondents did not ’nform tlw 
appellants about it so as to enable them 
to $irfo m their jiait of the agreemen of 
sale There ivas no question of time 
Lving cvci been made the essence of 
Srcontract by the letters sent by he 
icspondents nor could it lie said ^*^yhc 
appellants had failed to perfo-m their 
pa^of the agreement vithm a rcastnablc 

time. 
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7 On behalf of the respondents it has 
been urged that in spite of the letters of 
the respondent by which the agreement 
had been cancelled the appellants 
did not treat the agreement of sale 
as having come to an end and kept 
It alive They were, therefore, bound to 
send a draft of the conveyance and call 
upon the respondents to execute the s-de 
deed and get it registered on payment of 
the balance of the sale price as soon as 
they came to know directly from the 
Housing and Rent Officer that sanction 
had been granted Tins they failed to 
do and it most be inferred that they were 
not ready and willmg to perform their 
part of the agreement Our attention has 
been invit-d to a statement in Halsbury’s 
Laws of England, Volume 34, Third 
edition at page 333 that in the absence 
5f agieement to the contrary 11 is the 
purchaser who has to prepare the drift 
conveyance and submit it to the vendor 
for approval No such point was raised 
at any p lor stage and m any case wc ^ 
not consider thit after the cancellation 
of the agiiement by the respondents it 
was necessary or meumbent on the appel- 
lants to send any diafi conveyance 
The very fact that they promptly filed the 
juit show thfir keenness and rcaduiess 
m the matter of acquiring the plot by 
pOTchase It must be remcmbcicd that 
ihe appellants had not only put in an 
advcrtisuncnt ux newspapers about the 
existence of the agreement but h?d also 
sent a letter Exhibit P 13 on 12th 
September, 1956, declaring their readiness 
and willingness to pay the balance of the 
purchase price on the respondents pro 
the sanction The appellants 
turmcr made enquiries directly from the 
authorities concerned about the sanction 
Readm-ss and willingness cannot ^ 
mated as a straight jrcket fonnula 
These have to be determined from the 
entirely of facts and circumstances reJe 
vant to the intention and conduct of the 
Ipatty roncem'-d In our judgment there 
nothing to indicate that the appel- 
pnts at any stage were not ready and 
willing to pcrfoim their part of the 
[contracf The High Court had taken 
another aspect of readiness and willinn- 
ness into consideration, namely, the p<«- 
se^sion of sufficient funds b/ the aim^ 
tot! at tht tnatcnal t.nit! for payment of 
the balance of the sale puce Ramesh 


tl 9 }i 

Chandra P W 6 had stated that his 
father was a Head Master since 1922 m 
a High School and he was also doing 
import business He gave up service in 
•93i The son joined the father in his 
business in the year 1928 and his other 
brother appellant No 2 also joined that 
business some years ago The bank 
account was produced which showed that 
betwetn 18th July, 1955 and 31st 
December, 195=, the appellants’ father had 
in his account a credit of over Ri 15,000 
but thereafter between January, 1956 
andMarch, 1956, an amount ofRs 16,000 
odd had been withdrawn According to 
the High Court after these datfs there 
was nothmg to show that the appellants 
had any funds The evidence of Bamesh 
Chandra P W 6 that the family had an 
amount of Rs 40,000 lying at the house 
was not believed Now in the first pUce 
the relevant period for dcteiroming 
whether the appellants were m a position 
to pay the balance of the sale price was 
after November, 1956, when sanction had 
been obtained by the respondents for 
transfer of the plot from the Rchabihta 
non Ministry The appellants had 
admittedly paid without any difficulty 
R< 7,500 as carrest money and the bank 
account of the father showed various 
credit and debit entries from time to 
time On 5ih March, 1956 an amouat 
of Rs 12,720 had been withdrawn by a 
cheque in favour of Ramesh Chandra 
P W 6 According to his statement 
this amount was withdrawn because his 
lather was very ill and it was decided 
to withdraw the amount at that tune 
It was deposited with his mother 4 ®“ 
remained with her throughout There » 
no material or evidence to show that th^ 
amount had been expended or spent nod 
that the statement of Ramc'h Chaft<^ 
was false, on the point Even if the 
version that Rs 40,000 in cash were 
lying at the hou*e of the appellant « 
discarded allcast an amount of i 2 , 7 *^ 
must have been available at the material 
and relevant time TIic appellants were 
carrying on busmess and there is nothing 
to indicate that they were not m a pof* 
tion to arrange for the remaining sum t® 
makeup the total of ^ 15,000 Weare» 
therefore, unable to accept that die 
appcllantsr-who had all along been 
trying their utmost to purchase the plot* 
did not have the • necessary funds 
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could not arrange for them when the 
sale 'deed had to be executed and 
registered after the sanction had been 
obtained. 

8.^ Coming to the last point, the High 
Court has held that the appellants were 
disentitled to a decree for specific 'per- 
formance b'ecause'a statement Ws made 
at the Bar that during 'tlie pendency of 
the appeal they had executed the decree 
of the trial Court 'and ,an amount of 
Rs.- 7,500 had been deposited by the 
respondents pursuant to the execution 
proceedings. It is true that the appellant 
CTuld not accept satisfaction of the decree 
of the trial Court and yet prefer an 
jappeal against that decree. That may 
^11 have brought them within the prin- 
ciple that when the -plaintiff has elected 
to proceed in some other manner than 
Ifor specific performance he cannot ask 
for the latter relief. This is what 
Scrutton, L.J., said in Dexters Lid. v. 
Hill Crest Oil Company Bradford Ltd.^, at 
page 358: V 

“So in my opinion, you cannot take 
the benefit of a judgment as being 
- good and then appeal against it as 
being bad”. 

^ It was further observed; 

“It startles me to hear it argued that a 
person can say the judgment is wrong 
and at the s'ame time accept ’payment 
' under the judgment, as being right”. ' 

This illustrates the rule that a -party 
cannot approbate and reprobate at the 
same time. These propositions are so 
, well knotvn that no possible exception can 
^ taken to them. In 'the present case, 

; however, the above rule cannot apply 
hecause the appellants had, by consistent 
; and unequivocal conduct, made it clear 
’ that they were not willing to accept the 
jpu^ment of the trial Court as correct. 

' It has already been mentioned at a_ pre- 
;;vious stage that after the decision oT the 
trial ^ Court the appellants had even 
',,?PPhod on 31st March, 1958, lb'" 

' ’^junction restraining the respondents 
I from selling or otherwise disposing of 
> ihe plot as it was apprehended that they 
'^orc trying ,to do so. It was stated 
'.this application that the plaintiffs would 
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be preferring an appeal but it would take 
time to secure certified copies. An 
appeal was in fact preferred and seriously 
pressed before the High Court on the 
relief relating to specific perfoimance. 


9 . This relief Is discretionary but not 
arbitrary and discretion must be exer- 
cised in accordance tvith the sound and 
reasonable judicial principles. "We are 
unable to hold that the conduct of the 
appellants, which is always an important 
element 'for consideration^ tvas such that 
it precluded them* from obtaining a 
decree for specific performance. * 


10 . It is common ground that the plot 
in dispute has been transferred by the 
respondents and therefore the proper 
form of the decree would be the same as 
indicated at page 369 in Lala Djirgei 
Prasad and another v. Lala Deep Chand and 
others^ viz., “to diiect specific perfoimance 
of the contract between the vendor and 
the plaintiff and direct the subsequent 
transferee to join in the conveyance m 
as to pass on the title which resides m 
him to the plaintiff. He dws not join 
in any special covenants made tetvveen 
the plaintiff and his vendor; all he dMS 
is to pass on his title to the plaintiff . 
We order accordingly. The .decree of 
the Courts below is hereby set aside and 
the appbal is allowed with costs m this 
Court and the High Court. , . 

Appeal allowed', 


V.M.K. 


Specif ic performance directed 
in the manner specified 


i 


1 (1954)'S.C.J 

S.e.R. 360. 


23; (1954) 1 M.L.b (1^34) 



^26 


THE SXJJTIEMB CoUrt JOURNAL 


Il97i 


THE SUPREME COURT OF INDIA 
(Cml Appellate Jurisdiction ) 

Present — A J{ Rt^ and / D Dos, 

Tbe SUte of Assam and others 

Apptllttnls* 


Premadhar Baroah and others Retpondenis 

Saperanniiaho-^ — Fundamental rule 56 (a^— 
Assam Government Memorandum issued on 
21st Alareh, 1963 — If creates any right tn a 
Government servant — Paragraph 4 thereof tf 
vulative of Article 14 of the Constitution — 
Subsequent Memorandum dated 2nd Abnl, 
1968— 

Memorandum (Order) dated 2Ist March, 
1963, was an executive instruction It 
has to be read m the light of the Order, 
dated 2nd April, 1968, as also mrclatiot 
to Fundamental Rule 56 (a) After the 
Order of 2nd April, 1968 came mto effea 
theprior Order,dated2Ut March, 1963, 
IS neither relevant nor effcctise 


The High Court fell into the error of 
overlooking that the 21st March, 1963, 
memorandum no longer occupied the 
field after the supersession of that memo- 
randum by the memorandum dated 2nd 
April, 1968 [Para. 19] 

Further, paragraph 4 of the memoraa 
dum dated 21st March, 1963, has been 
overlooked by the High Court Para 
graph 4 of the memorandum floived from 
Fundamental Rule 56 (<}] The Govern 
ment could retain a Government servant 
beyond the age of superannuation. Tic 
Government has also the discretion to 
withdraw such retention m service because 
the retention does not confer any right 
on the Government servant 

\Paia 20] 

Appeals from the Judgment and Order 
dated the 28th March, 1969 of tic Assam 
and Nagaland High 0)urt iji Civil 
Rules Nos 308,316and323 ofl968 
Pfuen Dr, Attorney General for India 
{Naunit fat and S S Chndhsrj, 
Advocates, with him), for Appellants 
(In all the Appeals) 


IPara 9J 


Both the above Orders are executive ins- 
tructions, they are not rules under Article 
309 of the Constitution [Para llj 

A Government servant has no right to 
contmuc ui service beyond the age of 
superannuation (after the age of 55 years) 
A Government servant is rcumed beyond 
the age of superannuation when the 
Government in the exigencies of public 
service or on public grounds exercises its 
discretion to retain a Government servant 
in service after the age ofsuperannuation 
The scope for the exercise of this discretion 
IS embodied in Fundamental Rule 5$ (a) 
as well as in paragraph 4 of 2lst March, 
1963 memorandum {Paras lOanrfl?] 


The 1963 notification treated all Govern- 
ment servants alike, namely, that they 
could be retained beyond the age ofsuper- 
annuation, but such retention depended 
upon the exigencies of the public service 
and the consideration of physical fitness 
and efficiency Therefore it could not be 
said that the memorandum of 1963 
infringed Article 14. [DaraJS] 

* CAs Nos 1334 to 1336 of 1969 

Ath Mo}, 1970 


Saiyoo Prasad, Senior Advoe*^ 
(D D Ckoudhury, Advocate, and « 
M KshatnyaisidG S CAatfrrjw, AdvocaW 
otMjs Kshatnya asiiiCh3tlerjee,vniiihai)t 
for Respondent No I (In CA No 1334 
of 1969) 


S P Playar, Advocate, for Respondeai 
No 4 (InCA No 1334 of 1969) 

The Judgment of the Court was dehverf^ 
by 

Ray, J — ^Thesc three appeals by ccrU 
ficate are against the judgment, tww 
28th March, 1969, passed by the Hisn 
Court for the State of Assam and Nag* 
land holding by a majority judgment m 
the three mam respondents m the tnrw 
apj>ea]s, namely, Premadhar 
Kashadhar Bora and Premadhar 
arc deemed to have continued in servT 
of the Government and the orders ter® 
natmgextemion of service after attan^ 
the age of 55 on three 
pursuant to paragraph 4 of the 
randum dated 2Ist hlarch, 1963, are 
m law 

2 On 21st itatch, 1963, As 

Government issued a memorandum w ^ 1 


was conlamed m 7 
paragraph 1 of the rncraorandinn i 
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stated that it •was decided that the, age, of 
’compulsory retirement of State Govern- 
ment servants -should be -58 years. In 
paragraph 2 of the memoiandum ifwas 
stated that the decision Would apply to 
all Government servants who would retire 
on or after 1st December j 1962. Govern- 
ment servants who were on leave prepa- 
ratory to retirement on 1st December, 

' 1962, would also be entitled to tins bene- 
fit but Government servants who were 
on refused leave from a date prior to 1st 
December, ' 1962, would not be entitled 
to the benefit nor would the benefit apply 
in, case of '.Government servants who 
reached the age of superannuation on a 
date prior to 1st December, 1962, having 
been allowed extension of service.' In 
paragraph 3 of tire memorandum it was 
stated that no Government servant would 
be entitled to the benefit of the increased 
age of compulsory retirement unless he 
had been permitted to continue in service 
after the age of 55 years after the appoint- 
mg authority was satisfied that' he was 
efiicient and physically fit for Govern- 
ment service. In paragraph 4 of the 
memorandum it was stated, 

“Notwithstanding anydiing contained in 
- the foregoing paragraphs, the appoint- 
ing authority may require a Govern- 
ment servant to retire after he attained 
the age of 55 years on three months’ 
notice wifliout assigning any reason”. 

3. The respondent Premadhar Baruah 
was born on' 1st January, 1913. He 
Was appointed as a typist m the employ- 
ment of the Government on 18 th August, 
1941. On '6th’ May, 1946, he was con- 
firmed as ail Assistant Auditor. On 1st 
April, 1950, he ’was confirmed as Auditor 
‘Local Accounts. UndeV 'Fundamental 
Rule 56 {a) his date of retirement would 
be 1st January, 1968, on attaining the age 
of 55’ years. On 21st December,' 1967, 
tlire'c was an order asking respondent 
Premadhar Baruah to contmue till furthci 
orders. > t 

j I 

4. On 2nd April, 1968, the Government 

issued another memorandum which was 
contained in' three paragraphs. In the 
first pars^iaph it was stated that the 
Government had decided tliat the age ol 
compulsory retirement of State Goveim 
ment servants should be 55 years as ai 
down in Fundamental Rule 56 * 


continuing the benefit of raismg the age 
of superannuation to 58 years as Imd 
down in the office memorandum, dated 
2Ist March, 1963. In the third para- 
graph it was said that this decision Would 
apply to all Government servants who 
would retire on oi; after 30th September, 
1968, and Government servants who were 
already on extension beyond 55 years of 
age should be served with a three months’ 
notice without assigning any reason as 
envisaged in the Government Order, 
dated 2Ist March, 1963, to retire on 30th 
September, 1968. 

5. Thereafter on 7th May, 1968, notice 
was given by the Government to respon- 
dent Premadhar Baruah. The notice 
was as follows: — 

“No VI/1/68-69-13 dated, Gauhati, 
the 7th May, 1968. 

To 

Sri Premadhar Baruah, 

Designation-Auditor, Local Accounts, 
Address, Gauhati. 

In pursuance of office memorandum 
No. AAP. 217/62/15, dated 2Ist March, 
1963, read with O.M. No. AAP. 126/ 
67/64, dated 2nd April, 1968, you are 
hereby requested to take notice that 
you shall not be retained in service 
beyond 30th September, 1968. 

This may be treated as a notice under 
para. 4 of O.M. No. AAP. 217/62/15, 
dated 2Ist March, 1963. 

' Sd./- J. Sarmali, 

, Designation, Examiner of Local 
' Account, Gauhati, 
Addiess, Gauhati. 


6 On these allegations respondent 
Premadhar Baruah, asked for orders as 
to ivhv the notice, dated 7th May, 1968, 
terminating the respondent’s services on 
30th September, 1968, should not be 

quashed. 


7 The respondent Premadhar Baruah 
raised three contentions before the High 
Court. First, tliat under paragraph 4 
of the memorandum, dated 21st Mardi, 
1963, three months’ notice could be given 
only before an employee reached the age 
of 55 years and not tlicrcaficr. Secondly^ 
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that the compulsory retirement permitted 
by the fourth paragraph of the memoran- 
dum of 21st March, 1963, amounted to 
removal contravening the provision* of 
Article 311 of the Constitution Thirdly, 
compulsory retirement under the said 
fourth paragraph of the memorandum of 
1963, by giving three months’ notice 
without assigning any reason is violative 
of Article 14 of the Constitution The 
High Court by majority de^’ision upheld 
only the third contention of the respon- 
dent that an unfettered power was given 
to the appointing authority to retire 
Government servants after attaining the 
age of 55 jears bv givmg three months’ 
notice terminating their servues 

8 It IS necessary to keep in the fore- 
front Fundament^ Rule 56 (a) which is 
as follows — 

Fundamental Rule 56 (a) — The date 
of compulsory retirement of a 
Government servant is the date 
on which, he attams the age of 
55 years He may be retains in 
service after this age with the sanction 
of the State Government on public 
grounds which must be recocaed in 
wntmg, and proposals for the retention 
of a Government servant in service 
after this lage should not be made 
except m very special circumstances’ 

9 The first question is whether the 
respondents can found any right on the 
order oUIst March, 1963 Counsel for 
the respondent contended that the order 
dated 21st March, 1963 was acted up<m 
in relation to ’respondent Premadhar 
BaruaK and he had been given an exten- 
'^lon upto the age of 58 years and there- 
fore he could not be asked to retire before 
that age The order dated 2l8t March, 
1963 'vas an executive instruction That 
order of21st March, 1963 has to be read 
not only in the light of the order dated 
2nd April, 1968, but also in relation to 
Fundamental Rule 56 (a) The memoran- 
dum of 2nd April, 1968, definitely stated 
that the benefit of raumg the age of super 
annuation to 58 years as laid down in the 
office memorandum dated 2Ist MarA, 
1963, had been decided to be disconti- 

inued by the memorandum dated 2nd 
-Aprd, 1968 • After the order dated 2nd 
jApnl, 1968, came mto existence the order 
•of 2lst March, 1963, is neither relevant 
(nor effective. 


10 Under Fundamental Rule 56 (a) a 
Government servant may be TCtamcd m 
service after the age of 55 years and such 
retention shall not be made except m spe 
cial circumstances It, therefore, follows 
that even according to Fundamental Rule 
56 (a) no legal right can be said to exist ui 
relation to any Government servant to 
continue m service after the age of 55 years 
It IS a discretion Which the Government 
will exercise in some cases Fundamental 
Rule 56 (a) IS m two parts Ihe first partis 
that the date of compulsory retirement of 
aGovemment servant is the date onwhich 
he attains the age of 55 years The 
second part is that the retention of the 
Government servant m service after 
attaining the age of 55 year* should not 
be made except m special circumstances 
Such a rule cannot be said to found any 
right in any employee to continue m 
service after the age of55 years 

H Theorder, dated 2Ist March, 1963 
and the order dated 2nd April, 1968, 
are both executive instructions and they 
are not rules tmder Article 309 of the 
Constitution 

12 In / jV* Saksma v State Maihjt 
Ttadtsh}, the Government of Madhya 
Pradesh issued a memorandum on 28th 
February, 1963, raismg the age of retire 
ment from 55 to 58 years Clause 5 of 
the memorandum there said that the 
appointing authority might require a 
Government servant to retire sdler he 
had attained the age of 55 yean without 
assigning any reason Tlii* appellant m 
that case was given an extension beyond 
the age of 55 years He had attained 
theageof55 yearsmthemonthofAugust, 
190 TTicrt^tcr m the month of 
September, 1963, it was communicated to 
him that he was to retire onSIstDeccmber, 
1963 On 29ih November, 1963, a noti- 
fication Was issued by the hladh^ 

Pradesh Governmentwhichwas published 

m the Gazette on 6th December, 1963, 
whereby under Article 309, Fundamental 
Rule 56 mplaceoftjie old onewas amen 
ded to the effect that the date ofcompui 
soryrcUrcment of a Government servant, 
other than a Class IV employee, was the 
date on which he attamed the' age ol 
i58 years Only Sacntific and Technical 
personnel might be retaine d in service 

1 (1967) 2 S C R 496 
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after the age of compulsory retirement 
with the sanction of the competent 
authority subject to their fitness and 
suitability for Work, but' they should not 
Ordinarily be retained beyond the age of 
60 years. The 'date of retirement of 
a Class ly Government servant was the 
date on which he attained the age of 
60 years. The new rule came into effect 
from 1st March, 1963. 

13. The most noticeable feature in the 
Madhya Pradesh case was that the 
amended Fundamental Rule No. 56 did 
hot contain any power of the appointing 
authority to require a Government servant 
to retire compulsorily after the age of 55 
years without assigning any reason though 
such a power was to be foimd in the order 
dated 28th February, 1963. On this 
ratio it was held in Saksena's case^, that 
Fundanental Rule 56 published on 6th 
December, 1963, was the only rule appli- 
cable to Saksena and therefore the notice 
which had been given in the month of Sep- 
tember, to retire him with effect from the 
afternoon of gist December, 1963, could 
not be upheld. The implication of the 
Madhya Pradesh decision is that there 
could be an order extending the services 
of the Government servant by general 
order and if an order contained a power 
to retire a person after the age of 55 years 
without assigning any reasons such a 
power was valid and defensible. 

14. In Siskun Narain Mishra v. State of 
Uttar Pradesh and others-, it was held that 
there was no provision to prevent the 
Government from taking away the power 
of the Government to increase or reduce 
the age of superaimuation and such 
termination of sersice because of the 
reduction of age of superannuation could 
not be said to amount to removal within 
the meaning of Article 311. As to chal- 
lenging the rule on the ground of dis- 
crimination it was held that the rule 
treated alike those who were between 
the age of 55 and 58 years. Those who 
were retired on 31st December, 1961, 
wcie in different ^es but that was so 
because, their services were retained for 
different periods beyond the age of 55 
years. Wanchoo, J., speaking for the 
Court said; 


“It cannot be urged that if Govern' 
■ment decides to retain the service of 
some public servants after the age of 
retirement it must retain every public 
servant for the same length of time. 
The retention of public servants after 
the period of retirement depends upon 
their efficiency and the exigencies of 
public service”. 

IS. In Moti Ram Daka etc. v. General 
Manager, JV. B. F. Railways, Maligaon, 
Pandit, etc. the services of railway servants 
were terminated under rules 148 (3) and 
I 49 (3) of the Indian Railway Establish- 
ment Code. Broadly stated, rules 148 (3) 
and 149 (3) provided that the service of 
non-pensionable railway servants under 
rule I48 (3) and of other railway servants 
under rule 149 (3) was liable to termi- 
nation on notice on either side for the 
period shown in the Rules but no notice 
was required in case of dismissal or 
removal as a disciplinary measure after 
compliance with Article 31 1 (2) of the 
Constitution and retirement on attaining 
the age of superannuation and termina- 
tion of service due to mental or physical 
incapacity. The majqnfy 'decision tvas 
given by Gajendragadkar, ’J. Two 
separate opinions were given by Subba 
Rao and Das Gupta, JJ., Shah, J., gave a 
dissenting opinion. 

16.’ In Moti Ram Daka's ''case^^ rttle 1'48 
(3) was alleged to violate Article 14 on 
the grounds that the rule gave no guid- 
ance to the authorities who would take 
action on' it as regards the principle ,to 
be followed in exercising power and 
secondly that the rule discriminated 
between railway set vants and other public 
servants. Das Gupta, J., was of the 
■view that the rule did not lay down any 
principle or policy for guiding the exercise 
of discretion by the authority who would 
terminate the service in the matter of 
selection' or classification. It was said 
that arbitrary and uncontrolled power was 
left with the authority to select at its will 
any person against tvhom action would 
be taken and therefore the authority could 
discriminate between two railway servants 
to both of whom rule 148 (3) equally 
applied by taking action in one case and 
not taking it in the other, Shah, J., 


1. (1967) 2 SCR. 496. 

2. (1965) 2 S.C.J. 718:(1965) 1 S.C.R. 693. 


1. (1964) 5 S C.R. 683. 
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On the other said that if for the purpose 
of ensuring the interests and safetv of the 
public and the State power was reserved 
to the Railway Administration to termi- 
nate the employment under the Railways 
it could not be said that the railway ser- 
vants were smgled out for a special or dis- 
criminatory treatment The classification 
could be founded on aji intelligible diffe- 
rentia disfinguuhing railway servants 
from others and sudi differentia had a 
rational relation to the objects to be 
achieved With regard to the position 
of railway servants tnler se Shah, J , ‘aid 
that if the employment was for a period 
defined or if the employment was till 
superannuation the Rules contemplated 
termination of service by a notice in both 
cases The Rule would therefore not 
deny equal protection because there was 
no discrimination between them and the 
same law which protected other servants 
in the same group protected the appellants 
in that case and aI«o provided for deter- 
mination of their employment Shah j , 
further said that the possibility or assump- 
tion of iw/a fde exercise of a power of 
determmation of employment under rule 
148 (3) could not be the correct method of 
testing the constitutionality of the rule 


17 In the present appeals, the High 
Court by its majority Vision held that 
paragraph 4 oI the memorandum ofJIst 
Mar^, J963, offended Article 14 of the 
Constitution because a person who was 
physically fit and efficient was allowed 
to continue in service till he was 58 years 
of age whereas any other person who 
Would satisfy the conditions of physical 
(fitness and efficicncv could lie ashed to 
retire on three months’ notice It has 
to be appreciated first that a Govern- 
ment servant has no right to contmue 
m service beyond the ^e of super- 
annuation. A Government servant « 
retained beyond the age of superannua- 
tionWhentlicGovernmentin the exigen- 
cies of public service or on public grounds 
exercises its discretion to retain a Govern- 
ment servant in service after the age of 
superannuation The scope for the exer- 
cise of this discrcuon is embodied m 
Fundamental Rule 56 (a) as well as m 
paragraph4 of 21st March 1963 memo 
random which was challenged in thcHiA 
Court to be an mfraction of Article 14 


18 In the present case aftcr21st Marclu 
1963 memorandum was superseded and 
abrogated by 2nd April, 1968 memoran 
dum the fespondents could not draw any 
sustepancefroro 21st March, 1963 memo, 
tan^m 2nd April, 1968 memorandum 
reduced the age of superannuation and 
withdrew the benefits Vthich had been 
conferred by 21st March, 1963 memo 
randiun This was again do^e in the 
interest of the Government servants to 
prevent unemployment as a result of 
increase of age of Superannuation This 
Court in Bishun Kamn Mtshra's ease^, m 
dealmg wnth a Viotification directing all 
those who were between the age of 55 and 
58 and had been retained m service could 
be retired on 31stDcccmber,1961,sa]d that 
the rule treated alike all those who were 
between the age of 55 and 58 years In 
the prcscntnppeals, the 1963 notification 
treated all Government servants alike, 
naincly> that they could be retained 
beyond the age of superannuation but 
such retention depended upon the exigen 
cics of the public service and the consi- 
deration of physical fitness and effiaency 
Therefore it could not be said that die 
memorandum of 1963 infringed Article 

. ’ .1 

19 The High Court fell into the error 
of overlooking that 2Ist March, 1963 
memorandum no longer occupi« 
field after the supersession of that memo- 
randum by the memorandum dated 2itd 
April, 1968 Furthermore, if the order 
dated 2l5t hiarch, 1963, was found to be 
bad the entire order was to be struck 
down for the obvious reason that if the 
instrument was within the vice of Article 
14 of the Constitution the entire nofifi 
catuio wiudd 

20 We arc of opinion that the High 

0>urt Was in error m overlooking para 
graph 4 of the memorandum dated 2ls* 
March 1963 Paragraph 4 was as 
follows 

“Notwithstandmg anything contained 

m theforegoingparagraphstheappoui* 

mg authority may require a Govern 

ment servant to retire after he attamm 
' the age of 55 years on three month' 

notice Without assignmg any reason 
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As we have - already indicated para- 
graph 4 of the memorandum flowed 
from Fundamental Rule 56 (a). The 
Government could retain a Government 
servant beyond the age of superannuation. 
The Government has also the discretion 
to withdraw such retention in service 
because th' retention does not confer 
any right on the Government servant. 

21. Civil Appeal No. 1335 of 1969 relates 
to ths cBse of Rasodhar Bora and Civil 
Appeal No. 1336 of 1969 is that of 
Premadhar Dutta. 

22. Rasodhar Bora was born on 1st Janu- 

ary, 1913 and would have retired on 1st 
January, 1968, on completion of the age 
of 55 years. He was foimd to be physi- 
cally fit and efficient by the competent 
authorities and he was allowed to con- 
tinue in service after the age of 55 years. 
Thereafter by 'a notice dated 1st July, 
1968, there was a termination of his 
service on 30th September, 1968. , 

23. In Civil Appeal No., 1336 of 1969 
Premadhar Dutta was born on 15tli 
May, 1911, and he was due to retire on 
15 th May, 1966. He continued in service 
after reaching the age of 55 years. .HiS 
service was terminated on 30th May, 
1968, by a notice dated 28th May, 1968. 

24. The contentions of both the respon- 
dents were similar to that of Premadhar 
Baruali. 

25. For these reasons, the appeals are 
accepted. The majority judgment is 
set aside. In the fact and circumstances 
of the case we direct that the parties will 
pay, and bear their own costs. 

K.G.S. — ; Appeals allowed. 
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THE SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction.) 

Present: — S. M. Sikri and A. JY. Jiaj, JJ. 

Luka Mathai (dead) by legal represen- 
tative ... Appellant* 

V. 

Neelakanta Iyer Sabramonia Iyer 

... Respondent. 

(A) Traaancore Revenue Recovery Regulation 
(/of 1068 M.E ), section 32 (2) — Requisites 
under satisfied — Misdescription of Survy Jdo. 
only oj property — Identity oj property known 
to concerned parties — If ‘no proclamation’ — 
No proof of sale for a very low and inadequate 
price — Sale if liable to be set aside. 

In this appeal with certificate of the High 
Court of Kerala the appellant raised 
the following contentions : 

(1) The revenue sale was a nullity because 
in effect and substance there was no 
proclamation of sale inasmuch as instead 
of the proper Survey Nos. 545/32-Al and 
537/3 incorrect Survey Nos. 545/32,11-1 
and 532/3 \vere given ; 

(2) that the property valued at 1,00,000 
had been sold for a meagre Sum of 
Rs. 4,510 ; 

(3) that under the Travancore Revenue 
Recovery Regulation this property could 
not be brought to sale ; and 

(4) that the Government had no authority 
to sell items of properties not given as 
security under the bonds ; as such the 
sale of all the properties are void. 

Held, the finding of the High Court that 
an error in the Survey number of the 
property involved in a proclamation ofsalc 
cannot be held to be such a vital defect 
as to compel the Court to hold the sale to 
be one 'without a proclamation’ at all and 
to declare the sale void on that score, espe- 
cially in view of the fact that, even accor- 
ding to the plaintiff, nobody was misled 
by that error, is the only finding that could 
be arrived at on the material on record. 

[Paras. 10, 11.] 


•C-A-No, 542ori967. 


May, 1970. 
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The proclamation satisfies all the require- 
ments under section 32 (2) oftheTravan- 
core Revenue Recovery Regulation It 
IS clear from the details mentioned m the 
proclamation, that the bidder the otvncr 
and the auctioneer had no doubt about the 
identity of the property which was bemg, 
sold This was not a case of non publica- 
tion of the proclamation 

^ [Paras 13 and 14 ] 

There isno material to show that the \alue 
of the property was more then Rs 30 oco 
In view of the fact that the property had 
been mortgaged to Government and to 
private parties, it cannot be said that the 
proper^ svas sold at a low price The 
Trial Court has found that no fraud has 
been proved 16] 

The respondent has not been able to pomt 
out any such agreement that the amounts 
due under the bonds can be recovered as 
arrears of revenue, and the only point he 
urges IS that this pomt was new and should 
not be allowed to be taken No other 
r^mtion has been brought to our notice 
which makea dues under this bond to be 
recoverable as arrears of public or land 
revenue But u is not possible to set 
aside Hht sale on this ground because if 
the point had been taken af afi early 
stage the Government may well have 
under the 
fact that the sale took place 
under the machinery provided by the 
Revenue Regulation and not under any 
^ hec machinery set up by the Govern- 
mcntwouldnotvitiatethesale [Para 19] 
(B) R^trmeSdeSecur^ty bonds in favour cf 
Cover jn nt~ Power to sell only the probenta 

S'”" 

than those mentioned m the bond Th- 
“““ I and 3 tog 

and C schedule items uerc not eivcn a* 

™“'? •I>' wh»le.alca„dso° .w 

all the propcrtieswas void [Para 20 1 

ReSa of the 

No 368 o?i? 59^“''‘' Appeal Smt 


' ' [1971 

At C Chagla, (Senior Advocate, 
Kfionpat Rax and Manuel T Paikeiai 
Advocates, with him), for Appellant 

A R Semaiiatha lyr. Senior Advocate 
(AT Jiarayanaswamt, K JV B'uil and 
M R h Pillat, Advocates, with him) 
for Respondent , " 

The Judgment of theCaurtwas delivered 
by 

Sikn,jf — This appeal by certificate grant 
cd by the High Court of Kerala 11 
directed against its judgment and decree 
reversing the judgment and decree of 
the trial Court and dismissing the uft 
of the ongmal plaintiff, appellant before 
us TTic relevant facts for determining 
the points raised beforeusbyMr 
learned Counsel for the appellant, arc « 
follows 

2 On 5th December, 1931, the plaintiff 
executed a hypothecation bond in favour 
of the Travancorc Government m respect 
of, a loan of R$ 6,000 On i 12ih 
December, 1931, another tondwasexecu 
ted m respect ofa further loan of Rs 4,400 
On22ndMay, 1932, the plaintiff executed 
another hypothecation bond in favour 
of the father of Neelakanta Iyer Subra 
monia Iyer, respondent before us la 
the Government gazettes dated 2Ist 
February, 1939 and 25th April, 1939, 
under paragraph 6 reference is made to 
the arrears of Rs 4,193 Chs 19 
c 9 plus interest under the special 
loan to be paid by Luka Mathai of 
Pallithanalhu, Kottayam TAluk, and the 
sale of 97 acres of nilam Comprised la 
Survey No SASpi-Ufl and 14 ants of 
puramdam c6mpriSedin Survey hio 532/3 

3 A notice Was issued to'the plamtiff m 
March or April, 1939, (27th Manam, 
1114 ME) that as he had to repay 
Rs 4,193 (is 19 c 9 under the special 
loan plus the execution costs and the 
mtcrest thereon “it is hereby made known 
that 107 acres 84 cents of properties 
belonging to you and comprised m 
SurveyNos 545/32-11/1, 481/3 481/4 A, 
48I/4-G etc of Pulinhmnu Pakuthy and 
which were attached will be sold in 
auction on 27th Medam, 144 On 10th 
May, 1939, the revenue auction to®h 
plare and the respondent purchased 
the properties m dispute for Rs 4,510 
The plaintiff p-esented a petition 
(Ext M) to the Division Peshkar agauut 
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the revenue sale. In this petition it 
was stated as follows: 

“I received notice stating that tlie sum 
.will be realised by auctioning that the 
aforesaid property in survey No. 545/ 
‘32 A-1, 481/5, 481/4-A, 481/4-G of 
Pulinkunnu Pakuthy. Knowing that 
the aforesaid property in survey No. 
545/32 A-1, which belongs to me and 
, which I had given , as security to 
Government was going to be sold in 
auction on 27th Medam last, many 
persons had come forward to bid the 
same in auction. But the properties 
that were sold in auction are the pro- 
perties comprised in survey Nos. 545/32/ 
11/2,481/5, 481/4-A and 481/4-G”. 

He further stated that “since the auction 
was conducted in this manner the pro- 
perties' worth about Rs. 30,000 were sold 
in this auction for a paltry sum of 
Rs. 4,500 odd.” 

4. ' The sa^ was, however, confirmed by 

the Division Peshkar. . The sale certificate 
(sanad) was issued to the respondent on 
13 th November, 1939. The sale certi- 
ficate was executed and issued under 
section 34 of, Regulation I, of J068j in 
respect' of the properties including the 
properties in dispute, namely, 97 acres 
of nilam comprised in survey No. 545/32 
A-1 and 14 cents of puravidam ■ comprised 
in survey No. 537/3. , , 

5. Oh 5th’ 'August, 1941, partition suit 
(O.S. No. 102 of 1116), was instituted 
and judgment was delivered by the 
Trial Court in this suit on 29th September, 
1952. Reference is made to this judg- 
ment because basing itself on this judg- 
ment the plea of res judicata was raised 
by' the defendant in the High ' Court. 

6. The suit* out of which the present 

appeal arises, namely', original suit No. 
492 of 1953, was filed for setting aside the 
sale and redemption of the mortgage. 
The Trial Court partly decreed the suit 
holding diat the sale was a nullity. 
The High Court, as stated earlier, has 
reversed this judgment and dismissed the 
suit. ' - ' 

7. The learned .Counsel for the appel- 
lant raised the following points before 
us: (1) that the revenue sale was a 
nullity because in effect and substance no 
proclamation of sale was issued inasmuch 

S C J— 80 


^s instead of mentioning the proper 
revenue numbers of the land, namely, 
survey No. 545/32 A-I, survey No. 545/ 
32-11/ 1 was mentioned and in place of 
mentioning survey No. 537/3, survey 
No 532/3 was mentioned; f2) that the 
property valued at Rs. 1,00,000 had been 
sold for a meagre sum of Rs. 4,510; (3) 
that under the Travancore Revenue 
Recovery Regulation this property could 
not be brought to sale; and (4) that the 
Government had no authority to attach 
and sell plaint A schedule items 2 to 5 
and B schedule items I and 3 to 8 and 
C schedule items, which were not given 
as security under the bonds; and if the 
Government had no authority then the 
sale of all the properties is void 

8 Coming to the first point, there is 
no doubt that wrong revenue numbers 
were mentioned in the notice dated 5 th 
May, 1939. In the proclamation issued 
under section 32 of Regulation I of 
1068 after mentioning the amount of 
Rs. 4,193 ch. 19 c. 9 which was due 
the properties wei e described in the 
schedule to the proclamation (Exhibit 
A. B). In column 1 under the heading 
(name in which the assignment is made: 
Tharidapper and number is mentioned 
“1861 Luka Mathai, , PalHthanathu 
Kai.nadi Muri, Neelamperu'r’). Survey 
No. 545/32 is described as nilam and 
tenure as Pandaravaka Pattom.' The 
area is 97 acres and taxes are 'also men- 
tioned. There is a dispute whether 
against the survey No. 545/32 the letter 
‘A/1’ existed or ‘Il/I’ as in the original 
proclamation, but there connot be any 
dispute that otherwise the description of 
the projierty of 97 acres is correct and 
complete. . Regarding survey No. 537/3 
again the tenure is described as Pandara 
Pattom, area 14 cents and the local taxes 
are also given 

9. In his evidence the plaintiff stated: 

“I was aware that the property 
mortgaged by me was the property 
comprised in survey No. 545/32/A'l. 

It is being called as 97 acres. That 
^vh^chwas mortgaged was also S 7 acres. 

In addition to A-1 . I have no other 
properties in survey No. 545/32”. 

He was asked: “ Does any person other 
than you have nilam which is 97 acres 
in extent^” He anstvered: “No. There 



634 


THE SOPRBIE COURT JOIJRNAL 


n97j 


are no other persons havmg 97 acres of 
mlam m the other numbers also ” 

10 The High Oiurt referred to some 
earlier proceedings for recovery of the 
defaulted amounts, due to the Govern- 
ment, which took place m H 10 M E and 
1112 M E and found that m those cases 
the correct survey numbers had been 
given But as far as the proclamation m 
question relevant to the present sale are 
concerned, the High Gourtfound 

“But the proclamations which have 
been produced as Exhibits AB, AD and 
AE all show some correction by over- 
writing on the character A m survey 
No 545y32/A 1 and the figure ‘7’ m 
survey No 537/3 Hie proclamation 
that was published m the Gazette on 
I2th Medam 1114 gives the survey 
numbers distinctly as 545/32/II/1 and 
532|3 Likewise in the {ale-noticc 
Exhibit J m the copy Aat IS served on 
the plaintiff the survey ^o is shown as 
545/32/n/l while in the origuval it is 
545/32/A-l but one cannot be sure 
whether Ahas been correctedor not” 

The High Court however came to the 
conclusion that the description of the 

S rty in the relevant records was 
ent to identity the property cor- 
rectly and to give the requisite infonna- 
tioa to the uitendmg buyers The High 
Court held that Exhibit hf, the relevant 
portion ofwhichwc have extracted above, 
shows that the plaintiff had categonc^Iy 
stated that many persons knew for certain 
that survey No 545/32/A-l which had 
been hypothecated to Government was 
commg up for auction sale on lOth May, 
1939 and that the mistakes in the survey 
sub^livision numbers even if they existed 
at the material time had not misled 
anybody and everybody concerned knew 
that the property proceeded against was 

really survey Nos 545/32/A-l and 537/3 
The High Court further observed that it 
had not been shown in the case that the 
mis-descnption of survey numbers has 
caused any real prejudice to the plaintiff 
m the revenue sale concerned TJm 
High Court observed 

‘ There is no case that m the piece of 
land bearing survey No 545/32 the 
plaintiff had any other plot than that 
bearing the sub-dwision No A/I or 


that there is a piece of land bearing 
ffie sub-division II/l therein ” 

The High Court finally concluded 

“An error m the survey number of 
the property involved m a proclaina- 
tion of sale cannot be held to be such 
a Vital defect as to compel us to hold 
(he sale to be one ‘without a procia 
mation’ at all and to declare the sale 
void on that score, especially m view 
of die fact that, even according to the 
plaintiff, nobody was misled by that 
error” 

11 ^Ve agree with this finding of the 
High Court We are satisfied that on 
the material placed before us no other 
finding could be arrived at , 


12 The learned Counsel referred to us 
a number of cases to shovv that if there is 
no publication of proclamation then that 
would vitiate the sale The learned 
Counsel for the respondent referred us to 
the decision of this Court in Shiadhyas 
Stngkv MusammatKuer^ Relying on this 
case the learned Counsel says that it was 
a case of misdescription and not a case 
of mistaken identity He further 
that the valuation su^estedby thelearnra 
Gounsol IS highly exaggerate because in 
his plaint even the plamtiff had only 
said that the value was Rs 30,000 la 
that case the final decree for sale in a 
mortage suit and in the certificate for 
sale the number of the property m dis- 
pute was given as No 160 instead of 
No 1060, which iw as the real nomlw 
but the property was otherwise ful'y 
described so that its identity could ^ 
clearly j established This Court held 
that “as the khata number, the area and 
the boundaries given in the final decrM 
and m the sale certificate tally with 
No 1060, the identity is clearly 
blishedand there has only been ^ ou** 
description of the plot in Ae final dcaw 
as well as in the sale certificate by ^ 
omission of one zero from the 
number In another passage, refer 

nng to the decision of the Pnyy Couno 
xn TktAur Barmhz v Jiban Ram 
Wanchoo, J , observed that “the effect 
of this dcin-ion is that where there is 


1 0961) 2 SCJ MO ( 1961 ) 2 MU gC.) 

116 0961)2AnWR. (SC) 116 (1952)^ 

, 2^ (1913) L.K 41 I A.38 26 M.U 89 
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doubt as to the identity and there is only 
misdescription that could be treated as 
a mere irregularity”. 

13. , It seems to us that it is clear from 
the details mentioned in the pioclama- 
don, which we have mentioned above, 
that the bidder, the owner and the 
auctioneer had no doubt about the 
identity of the property, which was 
being sold. This was not a case of a 
non-publication of the proclamation and, 
therefore, the rulings relied' on by the 
learned Counsel for the appellant have 
no application. 

14. Under section 32 (2) of the Travan- 
core Revenue Recovery Regulation (Regu- 
lation [ of 1068), what is required is that 
“previous to the sale, the Tehsildar shall 
issue a notice specifymg the name of the 
defaulter, the position, tenure and extent 
of land and the buildings tlierein ; the 
amount cf revenue assessed on the land 
-Or upon its different sections ; the pro- 
portions of the Public Revenue due 
during the remaindei of the current 
Malabar year, and the time, place and 
conditions of the sale”. In our 'opinion, 
the proclamation satisfies the require- 
ments of section 32 (2). 

15. In view of the above conclusion it is 
not necessary 'to rely on the point of res 
judicata made by the High Court. 

16. Regarding the second point, there 
IS no" material to show that the value 
of the property was anywhere more than 
Rs. 30,000. In view of the fact that the 
property had been mortgaged to Govern- 
ment and to private parties, we 'are not 
satisfied that the property was sold at 
a low price. The Trial Court has found 
tliat no fraud has been proved. 

X ♦ t 

17. The thiid and fourth points arise 
out of the cross-objections filed by the 
plaintiff-appellant before us. The High 
Court disposed of tlie cross-objections in 
the following words; 

“The plaintiff' has prefeired a cioss- 
objcction pleading that the revenue 
sale ought to have been declared void 
tvith regard to the other items of 
perties included in the plaint schedule 
also. Admittedly they iveic the sul> 
ject-matter of the attachment^ and 
proclamation which culminated in the 
,* revenue sale. No defect in the pro- 


•ceedings except the error in the survey 
numbers discussed above, to affect 
the validity of the revenue sale has 
been brought to our notice. The 
cross-objection has no merits and has 
only to be dismissed”. 

18. It is not quite clear whether the 
third ground was specifically taken m 
the cross-objections though ground No. 5 
may perhaps cover it. Be that as it may, 
as the questions of jurisdiction and law 
are involved we have to deal with the 
point. Section 59 of the Travancore 
Recovery Regulation (Regulation No 1 
of 1068), reads thus; 

“59. All arrears of public revenue due 
to Government other than land revenue, 


All moneys due from any person to 
Government which under a written 
agreement executed by such person 
are recoverable as arrears of public or 
land revenue, and all specific pecu- 
niary penalities to which such person 
renders himself liable under such agree- 
ment, 

and also all sums declared by any other 
Regulation for the time being in force 
to be recoverable as arrears of public 
or land revenue. 


may be recovered under the provisions 
of this Regulation”. 

9. The learned Counsel for the plain tiff 
ontends that there is no written agree- 
lent which says that the moneys due 
inder the bond can be recovered asi 
rrears of public or land revenue. The 
earned Counsel for the respondent h^ 
lot been able to point out any such 
greement that the amounts due under! 

bonds can be recovered as arrears of, 
evenuc, and .the only point he urges 
s that tliis point was new and should nod 
)e allowed to be taken. No other 
■evulation has been brought to our notice 
vhich makes dues under this bond to be 
•ccoverablc as arrears of public or land 
■evenue. But we are unable to set ^ide 
he sale on this ground because if the 
mint had been taken at ^ early stage 
he Government may svcll have relied 
,n the power of sale given under the 
lond. The fact that the sale took place 
inder the machinery provided by the 
Icvenuc Recovery Regulation and not 
inder any ad hoc machinery' set up by 
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[the Government ^vould not vitiate the 
‘sale 

20 But the fourth point raised by the 
learned Counsel for the plaintiff is fatal 
for the respondent The bonds do not 
give power to the Government to sell 
the properties other than mentioned in 
the bond The properties mentioned in 
plamt A schedule items 2 to 5 B schedule 
Items I and 3 to 8 and O schedule items 
were not given as security under the 
bond and the Government had no aulho* 
nty to sell them It is conceded on behalf 
of the respondent that all the properties 
were sold m one lot This, m our 
opinion, vitiates the whole sale and we 
have no option but to declare that the 
sale of all the properties was void 

21 In the result the appeal is allowed 
and the judgment of the High Court set 
aside and the decree passed by the Trial 
Court modified as follows 

"For the reasons stated m this judg* 
ment it is hereby declared that the 
proceedings such as revenue sale, etc 
in respect of all the properties men* 
tioned in the plaint schedules A, B and 
C are void and are accordu^ly set 
aside, thaf (he plaintiff has the right 
to get a release of the properties under 
themortgage deed dated I5th Edavan, 
1107 mcludtng the said properties 
that the plaintiff do recover the said 
properties from out of the possession of 
the defendants, and that the plamtiff 
do realise from the defendants means 
profits as determined by the Trial 
Court” 

The parties will bear their own costs 
throughout 

KGS ■- ■ — Appeal allowed. 

Judgment ej High 
Court zet ande , 
Decree oj trial Court 
modified 


THE SUPREME COURT OF INDIA 
(Criminal Appellate Jurisdiction ) 
PREsfcKT — A N Ray and I D Daa,JJ 
NanAh Anfttrai Cbalnani Appellant* 

V 

Union of India Respondent 

Mailer and Servant — Railway administralm 
and Stall holder — Agreement between the 
ratlway administration and Ike tlall holder 
(a ittensee) — Allottment of tea and refersh 
mentslalls — To be run as per dire hons e/lfe 
admintstratu>n~Agreement providing temina 
Uon without reasons, on one month's notice on 
ttihef side — Termination of agreement^!/ 
tfieets vdill discharge — Summary ieltvery uniei 
section 138 Railways Act — Ifoan be ordered 

The appellant had entered into two agree 
ment* with the railway administration 
and he was allotteda tea stall andarefresh 
ment stall at Kalol Railway Station 
The period of licence was three years 
subject to provisions for earlier temuns 
tion , the appellant was described as a 
licensee in the agreements , the agree 
men is were also tcrmin abl t on onemonths 
notice on either side without assigning any 
reasons The principal term was that he 
should run the stalls in accordance with 
the direction of the railway administra 
tion The agreements were terminated 
with effect from November 1965 

As the appellant did not deliver possession 
of the 2 stalls to the railway administra 
tion the latter applied to the judicial 
Ma^strate, Kalol under section 138 of 
the Railways Act, for securing possession 
of the premises (the 2 stalls) which was 
ordered In revision to the Sessions 
Judge, contending that he was not a 
railway servant and even if he were, be 
was not validly discharged for section 138 
to apply , It Was held that he was a 
railway servant, that the termination oi 
the contract amounted to his discharge 
and therefore proceedings under section 
138 could lawfully he initiated against 
him for summary delivery of property 
A revision against the order ofthe Sessions 
Judge preferred to the High Court was 
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dismissed in limine. Hence the instant 
appeal by Special Leave to Supreme 
Court. , 

Held; The relationship of master and 
servant is characterised by agreement of 
service, express or implied, and whether 
or not a given agreement is one of service 
is a question of fact depending on its 
terms consideied as a whole. The terms 
which govern the parties, expressly 
reserve to the railway administration 
extensive power of directing and regulat- 
ing the appellant’s work and also, to an 
extent, controlling the manner of doing 
the work, [Paras. 6 and 7.J 

A reading of Article 311 would show that 
the appellant cannot claim its benefit. 
The appellant is neither a member of the 
civil service as contemplated by this 
Article nor has he been dismissed, remo- 
ved or reduced in rank so as to attract 
the protection of sub-Article (2) of this 
Article. The appellant’s rights are clearly 
confined to the Written _ agreements. If 
he considers that his agreements have 
been wrongfully terminated then he can 
challenge such termination in the civil 
Courts and claim whatever relief is avai- 
lable to him'under the law. [Para. 5.] 

May be that the appellant was allotted 
two stalls under the agreements with the 
object of rehabilitating him as a displaced 
person. But that consideration cannot 
over-ride the terms of the agreements and 
absolve him of his obligations thereunder 
and permit him to avoid the consequences 
of the alleged breaches of agreements on 
his part, . [Para. 7.] 

So far as the Impugned, order of the 
High Court and the order of the Sessions 
Judge, is concerned there is no legal 
infirmity which would justify interference 
by the Supreme Court undci Article 136 
of the Constitution. [Parc. 6.] 

Appeal by Special Leave fiom die order 
dated the 23rd October, 1969 of the 
Gujarat High Court in Criminal Revi- 
sion No. 407 of 1969. 

Appellant in person. . ' 

iS. P. Hayar, Advocate, for Respondent. 

The Judgment of the Goint was 
delivered by 

Hua, J . — In this appeal by Special Lcav 
the appellant who lias appeared in person 


challenges the order of a learned single 
Judge of the Gujarat High Court (Shelat, 
J.) dismissing in limine criminal revision 
against the order of the Sessions Judge 
dated 4th October, 1969, dismissing the 
appellant’s revision from the order of the 
Judicial Magistrate, Kalol dated 30th 
August, 1969, granting the application of 
the railway administration under section 
139 of the Indian Railways Act and 
directing the P.S.I. Railways atSabarmali 
who is also the P.S.I. Railways at Kalol 
to secure possession of the stalls in question 
from the appellant to the railway admini- 
stration or to the person appointed by 
the administration in that behalf. 

2. The appellant had, on 9th February, 

1964, entered into an agreement with the 
railway administiation by means of which 
he was allotted a tea table (hereafter 
described as tea stall) at Kalol railway 
station. This agreement came into force 
from 18th May, 1964 and subject to the 
provisions for earlier termination was to 
remain in force for three years. By 
a similar agreement dated 20th February, 

1965, the appellant was allotted a refresh- 
ment stall at the same railway station 
for a period of tliree years subject to the 
provisions for earlier termination similar 
to the first agreement. In both the 
agreements the appellant was described 
as the licensee. Under these agreements 
the terms of which arc identical the appel- 
lantwas to run the two stalls in accordance 
with the directions of the railway admini- 
stration. In addition to other terms for 
earlier termination, the agreements were 
also terminable under clause 52 by one 
month’s notice on either side without 
assigning any reason. On 11th July, 
1965, the two stalls were inspected by the 
Commercial Inspector and the Station 
Master and it was found that the appel- 
lant had committed irregularities andwas 
not running them in accordance with the 
directions of the railway admmistration. 

A fine of Rs. 100 was imposed on him in 
terms of the agreement, the fine being 
payable within one week under clause 
38 (a). The amount of fine having not 
been paid within the stipulated period a 
notice was given to the appellant on 
16th September, 1965, for vacating the 
railway premises by 30th October, 1965. 
The appellant having faded to vacate the 
premises, the agi cements were termi- 
nated with effect from November, 1965. 
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3 As the posscsjjo;! of the tea and 
refreshment stalls was not delivered by 
the appellant to the railway adminis- 
tration, the latter applied to the Judicial 
Magistrate Kalol under section 138 of 
the Indian Railways Act for securing 
possession of the aforesaid premises 
Before the Magistrate lt^vas not disputed 
that since the appellant had to wort 
under the supervision and according to 
the directions of the raihvay admmis- 
tration he was a railway servant This, 
according to the learned M^istrate, was 
not denied by the appellant even in hiS 
Written statement, on the other hand it 
was claimed that the position of the appel 
Jant tvas at par With that of the railway 
'crvants The appellant contested the 
application principally on the ground 
mat the contracts of the tea and refresh 
ment stalls had been entered into with 
the appellant wth the object of rehabi- 
litating him as a displaced person from 
Pakistan and that, therefore, those con- 
tracts could not be terminate After a 
lengthy discussion on the points raised 
•he learned Magistrate expressed his 
Pnal conclusion in these words 


‘ The opponent is proved to be railway 
servant Also ic is proved that his 
service has been lawmllv ducharged 
\Ir Thakursmgh, the Icanwrd ^vocate 
foe the opponent has contended that 
the applicant has tennmated the agree- 
ment without any justihcation and 
Without assignuig any reason But that 
IS not required to be done by either 
party to the agreement It is argued 
by Mr Thakursmgh that the opponent 
is prepared to pay arrears of licence 
fees to the tune of Rs 4 000 or so and 
kie'is'pnqjiatA'rti'paj' liitTctrae "to Vne 
railway But that is not a good 
ground to disallow' the applications 
Section 138 of the Railvvays Act pro- 
vides for summary remedy for delivery 
to railway adramistration i of pro- 
perty detamed by a railway servant 
The opponent who is prbvcd to be a 
dischaigcd railway servant refuses to 
deliver the stall and the place on which 
he IS permitted to place a tea table 
though served With notice Hence he 
IS liable to be summarily evjctei He 
has prolonged the matter for imreason- 
>ably long period under diilerent 
excuses His services are terminated 
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and so he has occupied the stall and 
thtplace for table unauthorisedly ” 

Reliance for holding the appellant to 
be a railway servant was placed on 
5 Jj Pun \ Emp ror^ t 

4 The appellant took the matter in 
revision to the Court of the Sessions 
Judge There the appellant denied that 
he was a railway servant, and urged as 
an alternative submission that even if 
he was a railway servant he had not been 
validly discharged In any event, so 
proceeacd his contention, no notice to 
deliver possession of the stalls having 
been given to him before filing the apph 
cation under section 138, he could not 
be dispossessed through the Court The 
Sessions Judge did not agree with these 
submissions and held that termination of 
the contract amounted to the appellants 
discharge and, therefore, proceedings 
could lawfully be mitiat^ agamst him 
imdiT section I38 of the Indian Railways 
Act, for summary delivery of propeit/,ja 
his possession or custody, to the railway 
admmistratiOR The ap;^Iant was held 
to have become a railway servant by 
virtue of sections 3 (7) and 148 (2) of the 
Indian Railways Act The Session* 
Ju(^ relied for his view both on J I 
Punt tajt^, and R A Mojuatdar v 
Alfrtd Em st\ A revision to ih'" High 
Court, as noticed earlier, was dumused 
in Ivnine 

5 On appeal in this Court the prin 
cipal point Urged by the appellant is 
Uwt by reason of being a railway servant 
be was automatically entitled as a 
matter of law to the protection afforded 
to Government servants by Article 311 
cf the Constitution This submnsioa 
IS wholly misconceived Article Til o 
in the follcwmg terms 

**(l) No person who is a member of 
a civil service of the Union or an all 
India ^service or a civil service pf a 
State or holds a civil post under the 
Union Or a State shall be dismissed or 
removed by an authority subordinate 
to that by which he was appointed. 

(2) Nosuchpcrsonasaforesatdshallbe 

dismissed or remov al or reduced m 
except after an mquiry in which he has 


1 AIR 1937 Lah S47 

2 A.IR 1959CaL&t 
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been informed of the charges against him 
and given a reasonable opportunity of 
being heard in respect of those charges 
and where it is proposed after such 
inquirj,' to impose on him any such 
penalty, until he has been given a 
reasonable opportimity of making 
representation on the penalty ‘proposed, 
but only on the basis of the evidence 
adduced during such inquiry; 

Provided that this clause shall not 
apply— 

I “(a) where a person is dismissed or 
removed or reduced in rank on the 
ground of conduct which has led to 
his conviction on a criminal charge; or 

(b) wheie the authority empowered 
to dismiss or' remove a person or to 
reduce him in rank is satisfied that for 
some reason, to be recorded byjthat 
authority in writing, it is not reason- 
ably practicable to hold such inquiry; 
or 

(c) where the President or the Governor, 
as the case may be, is satisfied that in 
the interest of the securPy of the State it 
is not expedient to hold such inquiry. 

(3) If, in respect of any such person 
as aforesaid, a question arises whether 
it is reasonably x practicable to 
hold such inquiry as is referred to in 
clause (2), the decision thereon of the 
authority empowered to dismiss or 
remove such person or to reduce him 
in rank shall be final”. 

A. plain reading of this Article would show 
that the appellant cannot claim its 
benefit. The appellant is neither a 
member of the civil service as contem- 
plated by this Article nor has he been 
dismissed, removed or reduced in rank 
so as to attract tlie protection of sub- 
Article (2) of this Article. The appel- 
lant’s rights are clearly confined to the 
written agreements and if he feels aggri- 
eved by anything don e by the ^ railway 
administration which he considers to 
be in breach of the terms of the agree- 
ments, he is at full liberty to seek redress 
i 1 accoi dance with law in the ordinal^ 
civil Courts. In other tvords, if he 
considers that his agreements have been 
ivrongfully terminated ^ then he can 
challenge sudi termination in the civil 
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Courts and claim whatever relief is 
available to him under the law. 

6 . So far as the impugned order of thei 
High Court and the order of the Sessions 
Judge is concerned we are unable to* 
find any legal infirmity which would* 
justify interference by this Court under! 
Article 136 of the Constitution The 
relationship of master and servant is 
characterised by agreement of service, 
express or implied, and whether or not a 
given agreement is one of service is a 
question of fact depending on its terms 
considered as a whole. Indeed, it is 
not the appellant’s case before us that he 
was not a railway servant. On the 
contrary, the main plank of his challenge 
is that as a railway servant he is entitled 
to claim the protection of Article 3 1 1 of 
the Constitution. This submission, as 
already observed by us, is clearly based on 
a misunderstanding of the scope and 
effect of that Article. 

7. The appellant’s next submission that 
the two agreements mentioned above 
clothed him with an independent vested 
right to do his business of running the 
two stalls in question, which right is 
heritable and not open to termination 
is equally misconceived and unacceptable. 
The express terms of the agreements 
exclude the heritable character of the 
appellant’s right. The only right which 
the appellant could claim is a contractual 
right of a bare license and that right is 
subject to the terms contained in his 
agreements. He cannot claim any right 
outside or beyond these ^reements. 
The terms which govern the parties, 
expressly reserve to the railway admini- 
stration extensive power of directing and 
regulating the appellant’s work and also, 
to an extent, of controlling tlic manner 
of doing the work. Keeping in view the 
purpose and object of these agreements, 
namely, that of affording necessary 
amenities to the travelling public, reten- 
tionjof this overall power by the railway 
admmistration is not only appropriate 
but necessary'. The retention of tliis 
power by the lailway administration,' in 
our view, constitutes relevant material 
for sustaining the conclusion of the Courts 
below that the appellant is a lailway 
servant, as defined in section 3 (7) read 
with section 148 (2), Indian Raihvays 
Act, against whom action can be taken 
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under section 138 of the said Act This 
conclusion is m accord with the view 
expressed m the decisions of the Lahore 
and Calcutta High Courts to whidh 
reference has been made earlier We do 
not find any cogent ground for dis- 
agreeing 'SMth that \icw which seems to 
have prevailed all these years May 
be that the appellant was allotted two 
stalls under the agreements witJi the 
object of rehabilitating him as a displaced 
person But that consideration cannot 
over-nde the terms of the agreements 
and absolve him of his obligations there 
under and permit him to avoid the conse- 
quences of the alleged breaches of agree- 
ments on his part In this appeal we are 
not concerned with the question of vio 
lation of the terms of his agreements by 
the appellant nor can we consider the 
legality of the termination of his agree- 
ments For that grievance the appellant 
has to seek relief elsewhere by a different 
process 

8 Itmay, m thisconnection, bepointcd 
out that the appellant had also approached 
the Gujarat High Court by tfrttorm 
challenging the order of fine imposed on 
him, relying on the objection that the 
imposition of the fine was m violation of 
Article 3U of the Constitution TTiis 
Writ petition was rejected on 25th August, 
1969 In the Special Leave application, 
the appellant has averred that the Judicial 
Magistrate passed the order under sec- 
tion 138 of the Indian Railways Act on 
30th August, 1969 — only five ^ys after 
the order of the High Court dismissing 
his writ petition — and it is contended 
that the impugned order must for that 
reason be held to have been inspired by 
malms, »Jir, uppOlann 'Kr ^ 

not find any warrant for this assumption 

9 The appellant had also filed several 
' miscellaneous applications in this Court 
which were dismissed by us after heanng 
him He wanted to summon smne wit- 
nesses and also some documents for pro- 
ving that the allotment of the stalls 
had been made to bun for the purpose of 
rehabilitating him as a displaced person 
We did not consider it necessary to tai^ 
evidence m this Court on that point 
The written agreements, in our view, 
conclude’ the matter The appellant also 
sought adjournment of this appeal on 
the ground that he wanted to engage a 


senior counsel to argue his appeal, but 
that counsel could only ^pear after the 
summer vacation Wc did not consider 
that to be a sufficiently cogent ground 
for adjourning the appeal, the hearing 
of which was expedited on 13th April, 
1970 The appellant also applied for 
referring this case to the Constitution 
Bench because, according to hun, the 
question raised was of great constitutional 
importance Wc did not find any cogent 
ground for according to this prayer 

10 The appellant has, in his arguments, 
laid repeated stress on the submission 
that the impugned action of the railway 
administration would deprive hun and 
his family of the only source of livelihood 
That- consideration has little relevance 
because this appeal has to be decided on 
the merits on the existing record 
m accordance with law That indeed 
IS a matter between the appellant and 
the railway administration The request 
for allotment, we have no doubt, will be 
considered on its merits in accordance 
with the Jaw and the relevant depwt 
mental practice It is not for us m these 
pctwedings to express any opinion on 
the merits of his claim 

11 This appeal fails and is dismissed. 

KGS 
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II] SALAftAM V. M/s. VOLKART BROTHERS. 


THE SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction.) 

Present S Segde and A. m 
Grover, JJ. 

T. S. Balaram, Incoms-tax Officer, Com- 
pany Circle IV, Bombay . . . Appellant. * 

V. 

M/s. Vol'sart Brothers and others 

... Respondents. 

Income-tax Act (XLIII of 1961), 
section 154 — Rectification — Mistake 
apparent from record — ■ What 
is — Registered firm — Original assess- 
ments made on slab rates prescribed 
under respective Finance Acts appli- 
cable to registered firms — Indhiduol 
assessments of partners assessed at 
maximum rates in the status of non- 
residents — Whether assessments can be 
rectified to apply maximum rates. 

The assessee-firm was duly registered 
under the Income-tax Act, 1922, 
as well as under the Income-tax Act, 
1961. The original assessments of the 
assessee-firm for the concerned assessment 
years were made on the slab rates pres- 
cribed under the respective Finance Acts 
applicable to registered firms. In the 
individual assessments of the partners their 
respective shares in the income of the 
assessee-firm was included and assessed 
at the maximum rates since their assess- 
ments were made in the status of non- 
residents on 1st February, 1965, the 
assessee firm was served with - notices 
dated 29th January, 1965, by the Income- 
tax Officer intimating to it that in its 
assessments for the assessment years 
1958-59, 1960-61, 1961-62 and 1962-63, 
there were mistakes appaient from the 
record inasmuch as the firm had not 
been chaiged at the maximum rates of 
income-tax under section 17 (1) of the 
Indian Income-tax Act, 1922 and therefore 
he proposed to rectify those assessments 
under section 154 of the Income-tax Act, 
1961. The assessee-firm in its reply to 
those notices dciiel that there was any 
mistake apparent or otherwise in these 


• C. A No. 1170 of 1968. 

5th August, 1971 . 


orders of assessment and disputed the 
Income-tax Officer’s authority to make 
ariy correction. The Income-tax Officer 
rejected the contention and assessed the 
assessee-firm by applying the provisions 
of section 17 (I) of the 1922 Act. The 
assessee-firm challenged the validity of 
the orders rectifying the assessments 
before the High Court. The High Court 
took the view that the original assessments 
were prima facie in accordance with law 
and at any rate as there was no obvious 
or patent mistake m those orders of 
assessment and the Income-tax Officer 
was incompetent to pass the impugned 
orders. On appeal to the Supreme Court, 

Held, that the Income-tax Officer was 
wholly wrong in holding that there was a 
mistake apparent from the record of the 
assessments of the assessee-firm. [Purer. 7.] 

A mistake apparent on the record must 
be an obvious and patent mistake and 
not something which can be established 
by a long drawn process of reasoning on 
points on which there may conceivably be 
two opinions, A decision on a debatable 
point of law is not a mistake apparent 
from the record. [Para. 7.] 

The question whether section 17 (I) of the 
Income-tax Act, 1922, was applicable 
to the case of the assessee-firm is not 
free from doubt. Therefore, the Income- 
tax Officer was not justified in thinKng 
that on that question there can be no two 
opinions. It was not open to the Income- 
tax Officer to go into the true scope of the 
relevant provisions of the Act in a pro- 
ceeding under section 154 of the Income- 
tax Act, 1961. [Para. 7.] 

Appeal flora the judgment and order, 
dated 3rd and 6th February, 1967, of the 
Bombay High Court in Miscellaneous 
Petition No. 104 of 1965. 

Sukttmar Mitra, Senior Advocate (/. 
Ramamurthi, R. H. Sachthey and B. .0. 
Sharma, Advocates, with him), for 
Appellant. 

M G. Chaght, Senior Advocate (P. A 
Palkiiivala, Miss Bhiivnesh Kumari, Advo- 
cates and J. B. Dadachanfi rand Ravtnder 
Narain, Advocates of J.iiB. ■ Dadachanfi 
& Go., with himl, for Respondents. 


s o 3—81 
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The Judgment of the Court was delivered 
by 

ffegJe /— Thi« appeal by certificate 
arises from the doeision of the High 
CourtofBombavinMisc PetitionNo 104 
of 1965 on Us file That was a petition 
under Article 236 of the Constitution 
Therein the respondents challenged the 
validity of the orders of rectification made 
by the Income tax Officer, Company 
C rclc Bombay in the assessments of 
the respondents for the assessment years 
1958 1959, 1960 61, 1961 62 and 1952 63, 
und r section 1 54 of the Income tax Act, 
1961 Respondents Nos 2 and 3 arc 
the partners in the first responden* firm 
The first re'pondent firm was duly regis 
tered under the Indian Income tax Act 
I923,as well as under the Income rax Act 
1961 In the original assessments of the 
firm for the concerned assessment years 
asse»«meals were made on the slab rates 
pre:>cribed under the respective Finance 
Acts applicable to registered firms In 
the individual assessments of the partners 
their respective sh-res mths income of the 
firm were included and tax was assessed at 
the maximum rates since theirassessmeots 
were made m the status of non resident 
On 1st February, 1965 the first respondent 
firm was served with notices dated 29th 
January, 1965 by the Income tax Officer 
intimating to it that in its assessments for 
the assessment years 1938 59, 1960-61, 
1961 62 and 1962 63, there are mistalrn 
apparent from the record inasmuch as the 
firm had not been charged at the maximum 
rates of income tax under section 17 (1) of 
the Indian Income tax Act 1922, and 
therefore he proposes to rectify those 
assessments under section 154 of the 
Income-tax Act, 1951 The respondents 
in their reply to those notices denied that 
there was any mistake apparent or other- 
wise m those orders of assessment They 
disputed the Income tax Officer s autho- 
rity to make any correction The Income 
tax Officer did not accept the contention 
of the respondents and assessed Ihe-n 
applying the provisions of section 17 (I) 
of the 1922 Act Tne respondents chal 
lenged the validity of the orders rectifying 
the assossm'Jts before the H gh Court 
of Bombay ns m'o lonel earlier The 
High Court took the view that the original 
assessments raadw on the respondents were 
prima fa Is in accordance with law and 
at any ra’e as there was no obvious or 


tlsii 

patent mistdke m those orders of assess 
nient the Income tax officer was mcorap 
lent to pass the impugned orders 

2 The first question that we have to 
decide is whether on the facts and in the 
circumstances of the case, the Income tax 
Officer was withm his powers in making 
the impjgnM rectifi •’tions He pur 
ported to make those rectifi'^tions under 
s'cUon 154 of the Income tax Act 1961 
That section to the extent material for 
our present purpose reads 

‘154 (1 ) With a view to rectifying 
any mistake apparent from the record- 
fa) the Income tax Offi-^c may amend 
any order of assessment or of refund or 
any other order passed by him 


The Corresponding <ection m the Indian 
Income tax Act, 1922, is section 35 

3 We have now to see whether the 
Income tax Officer was justified lo opining 
(hat In the original orders of assessment, 
there was any apparent mistake As 
seen earlier, in the original assessments of 
the firm for the re’evant assessment years, 
the Income tax Officer adop'ed the sjen 
rates applicable to registered firms The 
question for decision is whether the first 
respondent firm came withm the mis- 

chicfofsectionl7(I}of theindianincome- 

tax Act, 1922 Section 17 (1) reads 

‘ Where a person is not resident m the 
taxable territories and is not a comp^^i 
the lax including super tax payable by 
him oronhisbchalfonhistotal income 
shall be an amount equal to — 

(o) the income tax which wculd be 
payable on his total income at the 
mum rate plus 

(6) either the super tax which u ould ^ 
payable on his total income at the rate 
of nineteen per cent of the super 
wnich would be payable on his total 
income if it were the total income of a 
person re»ident m th* taxable tern 
tunes, wichever is greater 
(Proviso to the section is not relevant 
for our present purpose) 

4 » S*c’icnI7(l)canapplytoa“p 
The expression ‘ person is defined m 
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section 2 (9i of the Indian Income-tax • Act, 
1922, thus ; • 

“ ‘ person ’ includes a Hindu undi- 
vided family and a local authority 

Unless a firm can be considered' as a 
“person”, section 17 (1) cannot govern 
the assessment of the first respondent. 
In the Income-tax Act, 1961 ^section 2 
(31)). The expression “ person ” is de- 
fined differently. That definition reads-: 

“ ‘ person’ includes — 

(i) an individual, 

(/■/) a Hindu undivided family, 

(/li) a company, 

(/V) a firm, 

(v) an association of persons or a 
body of individuals, whether incorpora- 
ted or not, 

(vr) a local authority, and 

(vii) every artificial juridical person, 
not falling within any of the preceding 
sub-clauses.” 

5 . It is a matter for consideration whether 
the definition contained in section 2 (31) 
of the Income-tax Act, 1961 is an amend- 
ment of the law or is merely declaratory 
of the law that was in force earlier. To 
pronounce upon this question, it may be 
necessary to examine various provisions 
in the Act as well as its scheme. 

6. Section 113 of the Income-tax Act, 

1961, corresponded to section 17 (1) of 
the Indian Income-tax Act, 1922, but that 
section has now been omitted with effect 
from 1st April, 1965, as a result. of the 
Finance Act, 1965. *; 

7. From what has been said abiave, it is 
cleat that the question whether section 
17(1} ofthe Indian Income-tax Act, 1922, 
was applicable to the case of the first 
respondent is not fi eefrom doubt. There- 
fore the Income-tax Officer was not justi- 
fied in thinking that on that question 
there can be no two opinions. It was 
not open to the Income-tax Officer to go 
into the true scope of the relevant provi- 
sions of the Act in a proceeding under 
section 154 of the Income-tax Act, 196i. 
A mistake apparent on the record must 
bo an obvipus and patent mistake and 
not something which can'.be established 


by a long drawn process of reasoning on 
points on which there may conceivably lie 
two opinions. As seen earlier, the High 
Court of Bombay opined that the original 
assessments were in accorda.nce with law 
though in our opinion the High Court was 
not justified in going into that question. 
In ' Saiyaitarayan Laxminarayan Hcgd6 
end others v. MilUkarjim Bhavanetppa 
Tirumdle\ this Court while spelling out 
the scope 'of the' power of a High Court 
under Article 226 of the Constitution 
ruled that an error which has to be estab- 
lished by a long drawn process of reason- 
ing oh points where there may conceivably 
be two opinions cannot be said, to be aii 
error apparent on.the face, of the record. 
A decision on a debatable point of, lawi 
is not a.mistakeapparcnt from the record.! 
see Sidhrctncppa Andaimappa Manvi y. 
Commissioner of Income-tax, Bombay^. 
The power of the officers mentioned in 
section 154 ofthe Income-tax Act, 1951, to 
correct “any mistake apparent from the 
record” is undoubtedly not more than that 
of the High Court to entertain a writ peti- 
tion on the basis of an “error apparent on 
the face of the record”. In this case it is 
not necessary for us to spell out the dis- 
tinction between the expressions “error 
apparent on the face of the record ” and 
“mistake apparent from the record”. 
But suffice It to say that the Income-tax 
Officer was wholly wrong in holding that 
there was a mistake apparent from the 
record of the assessments of the first 
respondent. 

8. For the reasons mentioned above, we 
dismiss this appeal with costs. 

T.K.K.. ■ Appeal dismissed. 



- 1. (I960) S.C.J, 1065; (1960) 1 S.C.R. '890. 
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THE SUPREME COURT OF INDIA 
(Civil Appellate Junsdjctiou) 

Present — K S Besdeand A N Grover. 
JJ 

Comnussioner of Income-tax, West Bensa), 
Calcutta Appellant* 


Bengil Rirer Semce Co .Ltd, Calcotfa 
Respondent 

(A) Double taxation relief— Jndo Pakistan 
agreem-'ni—Assessee ccrrjirg on business 
of plytns river boats before partition of 
India— Boats requisiticned hy Go\i.rnment 
on charter basts— B're recened from 
Government but triffie originating in 
Pakistan — Whetff’r can be brought to tax 
in India 

The assess earned on the business of 
plying ri\er boats before the partition of 
India and its regtsfered office was in 
Calcutta In the accounting year (being 
calendar year 1946) relevant to the assess 
ment year I947-tg the Government 
requisitioned certain boats belonging to 
theas^essecon charter basis Theassessee 
reccised Rs 3 43 138 as “hire’ for the 
boats requisiuoned by the Government 
during the accounting year m question 
out the traffic originated in the areas wbicb 
are now a part of Pakistan The ques 
"hMker the rceetpl of 
^ to ta m 

India The Income ta Officer held that 
the amount was income earned la the 
Indian Dominion and therefore bable 
lo be brought to tax m India In so 
doing he applied the provisions of Item P 
of the Schedule to the Agreement for 
Avoidance of Double Taxation between 
India and Pakistan and rejected the 
ass^ees contention that its case fell 
withm Hem 5 (g) and not item 9 This 
^s upheld by the Appellate Assistant 
Commissioner but the Tribunal on further 
^ that the receipt m question 
fell within item 5 (g) of the agreement and 
th^efore it is not liable to be taxed in 
fnjia as admittedly the traffic originated 
part of Pakistan 
JmeHgh Court on reference agreed with 
'iT .if*'? rr/bumil oi 

app eal to the Su preme Court,' — - " 

•CANo 8$5ofl968 


Held The Tribunal and the High 
Court were correct in holding that the 
receipt came within item 5 (g) 

[Paras 6 ond 7 J 
(B) Agreement for Avoidance of Double 
Taxation between India and Pekistan, 
(1947) Schedule, Items biilcnd^lnter 
pretation and Scope 

Item 5 (g) does not make any distinction 
between “hire and ‘freight’’ It deals 
withalltypesoftransportbyships rtfm 
9 IS a residuary clause That item will 
be attracted only if the income profiler 
gams earned or received cannot come 
wiihm any other item Smee the lec^ pt 
arose as a result of transport by slups. 
It came plainly came within item 5(g) 
[Para 6) 

Appeal from the judgment and order 
dated 3rd May )967 of the Calcutta H'gh 
Court in Income tax Reference No 18 of 
1958 

Jagadish Sucrup, Solicitor General of 
India (S K Aiyer, R B Sachtkey acd 
B D Skarma, Advocates, with him), for 
Appellant 

R K Lai andG S Cnatterjee Advocate 
of Kshat lya and Chatterjee, for Res- 
pondent 

The Judgment of the Court was delivered 
by 

B gife.y— This IS an appeal by certificate 
under section 66 A (2) of the Indian 
Income tax Act 1922 (m brief 'the Act') 

unsmgfromthedecisioaoftheHigh Court 
of Calcutta m Income tax Reference No 
18 of 1958 on its file Therein two tjues 
Hods of faw were referred to the High 
Court for its opinion They ate 

‘1 WTicthcr on the facts and in the 
arcumstances of this case^ the amount 
ofRs 3,43,138 rcccncd by the as-essc® 
was derived from a source or category 
of transaction mentioned in Item h 
(g) of the Schedule to the agreement 
for the Avoidance of Double Taxation 
of Income between India and Pakistan’ 
and 

2 If the answer to the above quesuofl 
be m the negative, then whether the 
aforesaid sum fell under item 9 of the 
Schedule of the aforesaid Agreement f 
2 The High Court agreeing with the 
7“nbunal s findings answered the t 
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question in the affirmative and, conse- 
quently, declined to answer the second 
question. Aggrieved by that decision 
Ae Department has brought this-appeal. 

3. The respondent-assessee carried on 
the business of plying river boats before 
the partition of India. Herein we are 
concerned with the income earned ^ by 
the asscssee in the assessment year 1 947-48, 
the relevant accounting year being 
the calendar year 1946. In that account- 
ing year the Government requisitioned 
certain boats belonging to the assessee 
on charter basis. The statement of the 
vessels so chartered and income received 
therefrom during the year was placed 
before the Tribunal. But it is not neces- 
sary to refer to the same as it has no bear- 
ing on the question of law that we are 
called upon to decide. The assessee’s 
registered office was in Calcutta. It is said 
that during the accounting year in ques- 
tion, the assessee received Rs. 3,43,138, 
as ‘Hire’ for the boats requisitioned by the 
Government. But the traffic originated 
in the areas, which are now a part of 
Pakistan. The question for considera- 
tion is whetlier the receipt of Rs. 3,43,138 
can be brought to tax in this country. 
For deciding that question, it is necessary 
to refer to a few more facts : 

4 . In order to avoid double taxation 
of income, profits and gains because of 
the partition of India, the Government 
of India entered into an agreement with 
Pakistan in 1947 in exercise of the powers 
conferred on it by section 49-AA of 
the Act, section 11 -A of tlie Excess 
Profits Tax Act, 1940 and section 18-A the 
Business Profits Tax Act, 1947 as adapted. 
That agreement to the extent material 
for our present purpose reads thus : 

“Whereas the Government of the 
Dominion of India and the Government 


of the Dominion of Pakistan desire to 
conclude in agreement for the avoidance 
of double taxation of income chargeable 
in the two Dominions in accordance with 
the their respective laws : ~ ’ 

Now therefore, the said two Govern- 
ments do hereby agree as follows : 

Article !.*=»■’' 

Article II. * 

Article m. * * « 

Article IV . — Each Dominion shall 
make assessment in the ordinary way 
under its own lawsj and, where either 
Dominion under the operation of its laws 
charges any income from the sources or 
categories of transaction specified in 
column I of the Schedule to this Agree- 
ment (hereinafter referred to as the Scbe- 
drle) in excess cf the amount calculated 
according to the per centage specified in 
columns 2 and 3 thereof, that Dominion 
shall allow an abatement equal to the 
lower amount of tax payable on such 
excess in their Dominion as provided for 
in Article VI. 

Article V. * 

Article VI. — (a) For the purposes of the 
abatement to be allowed under Article 
IV or V, the tax payable in each 
Dominion on the excess or the doubly 
taxed income as the case may be, shall 
be such proportion of the tax payable in 
each Dominion as the excess or the 
doubly taxed income bears to the total in- 
come of the assessee in each Dominion. 

( 6 ) 4 ! ♦ « . 

Article VII * , 

Article VIII * * 

Article IX * * 
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^THE SCHEDULE 
(See Artide IV) 


(1971 


Soutce of ti CO ne or nature of transaetion 
from which iiueme ti derwed 

PeT'^ntage of income uhtch each 
JXmpim ts entitled to charge 
under the Agreement 

Jiemarks 

0) 

(2) (3) 

w 


1 

2 

3 

4 

5 


Income from business’ or “other Sources’* — 


M 

(4) 

(*) 

W 

W 

t/) 

(l) Transport (Ships, Air, Read) 


6 

7 

6 


lOOpercent by the Dominion 
jn which the iratfic ongi' 
nates 


Nil by the 
other 


9 Any mcame derived from a 100 per cent by the Dominion Nil by the 
source or category of traasae- in which tfa^ income actually other 

lionsnotmi*ntionedjnanyor accrues or arises 
the ^jr-going items of this 
Schedule 


5 It appears from the statement of the 
case that the assessee earned Rs 3,43,138, 
jn Calcutta and Rs 7 296 in Narayan 
Ganj (now in Pakistan) from out of the 
hire received from the Govermnents in 
respect of the boats chartered by them 
The Income tax Officer held that the 
amount of Rs 3,43 138 so received was 
income earned in Indian Dominion and 
therefore liable to be brought to tax m 
this country In so doing he applied 
the provisions of item 9 of the Schedule 
to the ^reenjent for Avoidance of Double 
Taxation Accordmg to th* assessee its 
case fell within item 5 (g) and not item 9 
The Income-tax Officer did not accept 
that contention In appeal th- Appellate 
Assutant Commissioner agreed with the 
conclusions reached by the Income tax 
Officer but the Income tax Appellate 


Tribunal dilfered from the viciv taken 
by the Income-tax Officer, and the 
Appellate Assistant Commissioner It 
came to th- conclusion that the receipt 
in question fell Within item 5 (g) o^ ^ 
agreement and thcrelbrc if is ztot hable 
to be taxed in this country as admittrfly 
the traffic originated in a’-eas wbira 
are now part of Pakistan Asmentronw 
earlier the High Court agreed with the 
view taken by the Tribunal 

6 Itv,asurgedonbebaIfoflheDcp3d 
ment by the learned SoUator Gew^ 
that there is a distmction between tie 
“hire’ and ‘fnjgbt’’ According ^ 
him Item 5 (g) of the agtecioent 
only v\nth * freight*’ whereas any ‘ hire 
received would come witiui itf® ^ 
We see no basis for this sybUeiy 
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plainly ittna 5 deals transport by 
sbipsj air and road. Herein we are 
dealing ■with income realised as a result 
of the transport by ships. Item 5 (^) 
does not make any distinction between 
'hire” and “freight”. It deals with all 
tt’pes of transport by ships. Item 9 is a 
residuary clause. That item will be 
attracted only if the income, profits or 
gains earned or received cannot come 
within any other item. As mentioned 
earlier, the income W'ith which we are 
concerned in this case plainly comes 
within item 5 (g) We agree with tlie 
Tribunal and the High Court that 
the receipt with which we are concerned 
in this case comes witliin item 5 (g). 

7. For the reasons mentioned earlier, 
we are of opinion that the High Court 
correctly answered the questions referred 
to It. 

8. In tlie result this appeal fails and the 
same is dismissed with costs. 

T.K.K. Appeal dismissed. 

THE SUPREME COURT OF INDIA- 

(Civil Appellate Jurisdiction.) 

Present.— J.C. Shah, G.J., K.S. Hegde 
and A.M. Grover, JJ. 

M/s. Jer & Co. . . Appellant* 

S), 

Gomxnissioner of Income-tax, U.P. 

. . Respondent. 

Income-tax Act {XI of 1922), section 
a6-A — U.P. Excise Rules, rules 574, 
322— U.P. Excise Manual, Form, FL II— 
Registration of firm — Partnership by brothers 
— Vending foreign liquor — Licence issued to 
one brother — Form of licence-holder, not pro- 
hibited from entering into a partnership — 
Firm, legal — Entitled to registration. 

Two brothers entered into a partnership 
to carry on tlie business of wholesale 
merchants and in foreign liquor. One of 
them obtained in 1945 a licence from 
the Excise authorities under rule 574 of 
the U.P. Excise Rules and issued in Form 


* C.As. Nos. 186 and 187 of 1967. 

13/fi January, 1971. 


FL II under the U.P. Excise Manual, 
for w*holesale vending of foreign liquor. 
The licence contain^ no prohibition 
against entering into partnership by' the 
holder of licence. On the question of 
renew' al of the registration of the firm 
undei the Income-tax Act, the High 
Court in reference held that the firm 
''•as not entitled to the renewal on the 
footing that the partnership 'was illegal. 
The assessee appealed. 

Held, the Commissioner and the High 
Court proceeded on the footing that the 
licence was governed by rule 322 which 
prohibited the holder of tlie licence from 
entering into a partnership with another 
person. But the licence issued in Form 
FL II under the U.P. Excise Manual, 
did not prohibit the holder from entering 
into a partnership; it merely provides 
that the licence shall not be sub-let or 
transferred Since there is no prohibition 
against the holder of the licence from 
entering into a partnership the question 
whether the firm was illegal docs not 
arise The firm was entitled to registra- 
tion. \Para. 4.] 

Appeals bv Special Leave fiom the Judg- 
ment and Ordei , dated 13 th August, 1965, 
of the Allahabad High Court in I.T. Ref. 
Misc. Case No. 599 of 1962. 

M.C. Chagla, Senior Advocate (B. Datta, 
Ad.vocate, and J.B. Dadachanji, O.C. 
Mathur and Ravii der Karain, Advocates of 
y.B, Dadachanji & Co. with him), for 
Appellant. 

Jagadish Swarup, Solicitor-General of India 
{Rampanjwani, P.PT. Sachthey and B.D. 
Sharma, Advocates, with him), for 
Respondent. 

The Judgment of the Court was delivered 
by 

Shah, C.f. — By an agreement dated, 2Ist 
July, 1945, two brother." Dady and Minoo, 
entered, into a partnership to carry on the 
business of wholesale merchants and in 
foreign liquor in the name and. style of 
“Jer and Company ” at Agra. Dady 
obtamed in 1945 a licence from the Excise 
authorities under rule 574 of the U.P. 
Excise Rules for wholesale vending of 
foreign liquor The licence was renewed 
every Vcai The licence contained no 
prohibition against cntei ing into partner- 
ship for carrying on the business in foreign 
liquor bv the holder of the licence. 
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2 The partnership was registered under 
section 26«A of the Indian Income tax 
Act, 1922 till the asscs'ment year 1957 58 
and tax was assessed and levied on the 
footingthatthefirmwa a registered firm 
On applications for renewal filed b> the 
firm for the asses ment )ears 1958 59 and 
1959 60, the Income-tax Officer gianled 
registration, but the order was set iside 
by the Commissioner cf Income tax in 
exercise of his power under section 33 B 
of the Indian Income-tax Act The firm 
appealed against the order to the Income- 
tax Appellate Tribunal The Tribunal 
allowi^ the appeal holding that there was 
no sub letting or tiansfer of the business 
covered by th* licence in contravention of 
clause 13 of the licence, that the licence 
had been granted from 1945 in the same 
form as for the assesiment )ears under 
consideration that the partners carried 
on the business of wholesale merchants 
in addition to that of vending liquor 
wholesale, that the partnership deed was 
for sharing the profits alone and on that 
account there was noviolationofthe terms 
of the licence 

3 At the instance of the Commissioner, 
th: following question was r( ferred bv the 
Tribunal to th High Court cf Allahabad 

“ ^Vhethe^, on the facts and in the cir- 
cumstances of th •* case th* firm was en- 
utlcd to registration under section 26 A 
of the Income tax Act, 1922 ? ’ 

The High Court answered the question 
in the negative The firm has appealed to 
this Court with Special Leave 

4 The Commissioner and the High 
Court proccedeo on the footing that the 
licence was governed by flIc 322 which 
prohibited the holder of the licence from 
entering into a partnership with another 
person But the licence, it u clear from 
the record, was in Form PL II issued 
under the tj P Excise Manual The 
licence does not prohibit the holder from 
entering into partnership by the holder 
of the licence it merely provides that tlic 
licence sh^ll not be sub let or transferred 
?mce there is no prohibition against 
entering into a partnership by thcholder 
of the licence the question whetlw the 
parmcrship was illegal does not arise 
The firm was entitled on that account to 
registration It is somewhat unfortunate 
that the attention of the Commissioner 


(1971 

and the High Court was not mvited to 
the form m which the licence was issuM 
by the excise authorities They proceed 
ed to decide the case on the footing that 
rule 322 of the Excise Manual apphtd 
But that rule has no application here 

5 On that view, it is unnecessary to 

consider the other questions argued at the 
bar, whether the partnership related to 
sharing of profits of the business in liquor 
carried on by the tvro partners and that it 
was not a pattnership relating to the 
licence , 

6 The appeals are, ihercfore, allowed 
The answer recorded by the High Court 
IS discharged and the answer to the ques 
tions will be in the affirmative The 
Commissioner will pay the ccsts cf the 
appclJani m this Court and m the High 
Court One hcarmg fee 

Vb — — Appiali allo^std 

THE SUPREME COURT OF INDIA 
(Civil Appellate Jurisdiction ) 

Present —J C Shah, C J ,KS Hig^ and 
A K Grover, JJ 

ComnuBBioner of Income-tax. Andhra 
Pradesh, Hyderabad AppAlani* 

^ > 

M/a Ketnka VenlcataBwamy & 
Sons JltipolAenh 

IiKom tax Act of l922), sk 

iton 66— Fact or la > — RefiTenee—Tniunal 
— Asiesment proceedings — Additions to the 
returned income — Sustained by Tribunal tn 
appeal — Penally proceedings — PemAX) rtimi 
by Tribunal tn appeal — Findi ig no proof 
of concealment of certain income— Grier oj 
Trtbunaldtclinxnglomakeareference, jutUjled 
—Fact and no question of lam mwfrrd— 
diction of Tribunal to reach a eomlusion difer 
rent from the one ir assessment proceedings— 
eslion Of t/irff the scope of th referenee 
asked for 

The Tribunal upheld the or'^er of assess 
mentmadebytheOfficerwho foundonM 
examination of the assesse* s books that 


• Nos 63l to 634 of 1967 
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there was inflation in .purchase^ spurious 
cash credits, diversion of sales and claims 
of 'bogus speculation losses and who 
made additions to the returned income. 
But the Tribunal in the appeal arising 
frcm penalty proceedinss, held, that there 
%vas concealment only in respect of certain 
income and reduced the penalty. The 
department applied to the Tribunal to 
refer the question whether the Tribunal 
was justified, in concluding that the 
department did not prove concealment of 
income -in regard to two items. The 
Tribunal declined to make a reference 
on the ground that no question of law 
arose out of its order. The High Court 
also refused to call for a reference. The 
Revenue appealed. 

Beld : if the Tribunal reached the con- 
clusion that it did, that there was no sup- 
pression of income on the facts disclosed, 
no question of law would arise to justify 
the Tribunal in making a reference 
under section 66 (1 ). [Para. 4 ] 

The question whether the Tribunal had 
no jurisdiction to disagree with its own 
Ending reached in the assessment proceed- 
ings was not specifically asked to be 
referred by the Tribunal. Such a ques- 
tion was also outside the reference asked 
for by the revenue. [Para^. 5 and 6 ] 

Appeals by Special Leave from the 
Judgment and order, dated 22nd, 23rd 
August, 1966 of die AndJtra Pradesh High 
Courtin Income-tax Cases Nos. 16, 17, 18 
and 19 of 1965. 

S.T. Dcsai, Senior Advocate {S.K. Atyar, 
B.D. Skarma and R.J{. SachUit-jj Advocates, 
With him), for Appellant. 

M..Q. Ghagla, Senior Advocate ■ [T.A. 
Ramachandran Advocate^ with him), for 
Respondent. 

The Judgment of the Court was delivered 
by 

Shakj C .^. — ^The facts in thesefour appeals 
arc substantially common. We will deal 
w ith die facts in respect of only one appeal 
(Civil Appeal No. 631 of 1967) lelating 
to the assessment of income-tax for die 
assessment year 1943-44. The decision 
will govern the other appeals. 

2. The asscssee declared in his return for 
die assessment year 1943-44 an income of 
Rs. 34,560. On examination of .the 
accounts produced by . die asscssee the 
income-tax oflicci found that dierc was 
S C J— 82 


inflation in purchase, suprious cash credits 
diversion of sales, and bogus speculation 
losses were claimed. In assessing the 
income the Income-tax Officer made addi- 
tions under four heads ofdifferent items of 
income and brought to tax an income of 
Rs. 1,43,433. The order passed by the 
Income-tax Officer was substantially con- 
fiimed in appeal by the Appellate Assis- 
tant Commissioner and by the Tribunal, 

3. The Income-tax Officer also com- 
menced a proceeding under section 28 
(1 ) (c) of the Indian Income-tax Act and 
imposed a penalty of Rs. 24,500 upon the 
asscssee. Against the order passed in pro- 
ceedings for levying penalty, appeals 
were taken to the Appellate Assistant 
Commissioner who confirmed the order 
passed by the Income-tax Officer. The 
Income-tax Appellate Tribunal was of the 
vietv that there was concealment only in 
respect of cash credits and in suppressing 
sales in the partner’s accounts and reduced 
the penalty to Rs. 2,000 only. The Com- 
missioner of Income-tax then applied 
under section 66 (1) of the Act for 
referring the following question : — 

“ Whether on the facts and in the cir- 
cumstances of the case, and on true 
appreciation of the material on record, 
was the Appellate Tribunal justified 
in coming to the conclusion that the 
department did not prove conceal- 
ment of income in lespect of the follow- 
ing additions, viz., (1) inflation of 
purchases — transaction in the name of 
K. Venkataseshiah Chetty,Rs. 21,500, 
(2) speculation loses in the names of 
seven persons Rs. 26,789.” 

The tribunal declined to make a reference 
holding that no question of law arose out 
of Its order. An application under sec- 
tion 66 (2) of the Act calling for a state- 
ment of case from tlie Tribunal on the 
same question filed before the High Court 
also did not succeed. With Special Leave 
this appeal has been preferred. 

4. In our judgment tlie question raised 
was purely one of lact. On the materials 
and in die chcumstances of the case if 
tlie Tribunal reached the conclusion that 
it did, that tlicre was no suppression of 
sales on tlie facts disclosed, no case could 
be referred to the High Court under 
section 66 (I) seeking to upset that con- 
clusion. ,We do not tJimk that any 
question of law arose which would justify 
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the Tribunal in making a reference under 
section 66 (1 ) to the High Court for calling 
for a statement of case from the Tribunal 
cn tliat question 

5 Mr Dcsai, appearing for the appel- 
lant, contends that even if the Tribunal s 
findings in the appeal relating to l€V> of 
penalty were based on appreciation of 
evidence the Tribunal had no jun diction 
to disagree %^ith its own finding's reached 
in the assessment proceeding Thai, 
Mr Desai contends, is a question of la%v 
and the Tribunal was bound to draw up a 
statement of case and refer that question, 
and if the Tribunal did not refer that 
question the High Court was entitled and 
was indeed bound to order that a state- 
ment of case on that question be sub 
nutted Blit then, no such question was 
included in the application for reference 
under section 66 (1) The appellant 
could not ask the High Court to call for a 
s ztement of case on a q jestion on which 
the Iribunal was not asked to submit a 
statement Under section 66 (2) of the 
Act the High Court may call for a state- 
ment of case if the High Court is not 
satisfied about the correctness of the 
decision cf the Tribunal refusing to refer 
a case to the High Court The High Court 
cannot obMOusly be satisfied that the 
decision of the Tribunal in not submitting 
a statement on a question is incorrect 
when the Tribunal was ne\er asked to 
submit a statement of case on that ques- 
tion The Tribunal in the present case 
was not requested to submit a case on the 
question whether it had no jurisdiction 
to arrive at a conclusion different from 
the one which it had reached in the pro- 
ceeding for asses ment 

6 Mr Dcsai, in the alternative, con- 
tends that the question which was sub- 
mitted to the Tribunal for reference to 
the High Court was itself wide enough 
to include the question about the juris 
diction of the Tribunal to reach a con- 
clusion different from that which it had 
reached in the assessment proceeding \\c 
are unable to agree with hir Desai The 
frame of the question submitted clearly 
shows that what the Tribunal was asked to 
do w as to submit a case to the High Court 
on the question whether the Tribunal was 
justified in coming to the conclusion on 
the facts and circumstances of the case that 
no concealment was proved by ths 
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department That question cannot, m out 
Judgment, include an inquiry whether 
the Tribunal had jurisdiction to reach a 
conclusion different from the conclusion 
It had reached in the proceeding for 
asses ment 

7 The appeals therefore fail and arc dis 
missed with costs There will be one 
hearing fee in all the appeals 

V S — Appeals dismissed 

THE SUPREME COURT OF INDU 
(Civil Appellate Jurisdiction ) 

Present — JM Shelat, I D Dua and 

V Bkargava JJ 

Shambhn Prasad Singh Appellan'* 


Most Phool Koman and others 

Respondet Is 

(A) Hindu Lcu^Fmtly arrafigemenl— 
Reqmrnnents 

It IS not necessary for a valid family 
arrangement that there must exist actual 
competitive claims or disputes or that the 
arrangement must be backed by proper 
consideration Even disputes likely to 
arise in future or preservation of family 
property and honour would be sufficient 
to uphold an arraxigement bonajide made 
between the membeis of a family 

[Fata S] 

A family arrangement is based oa an 
assumption of an anterior title and its 
acknowledgment in one to vvhomapro 
perty or part ofit fills under the arrange- 
ment Thcrefbre,itisrotnecessaryiliat 

there must exist an anterior title sustam 
able in law in such a person which the 
others acknowledge IPura 9 ] 

The arrangement has to be considered asa 
whole for ascertaining whether it was 
made to allay disputes, existing or apprt 
hended, in the interest of harmony in the 
family or the preservation of propert) 
It IS not necessary that there must exist a 
dispute, actual or possible m the future, m 
respect of each and every item ofproperty 


•CA No 165Jon?66 


24/A March, 1J71 
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and amongst all members arrayed one 
against the other. It would be sufficient 
if it is shotvn that there were actual or 
possible claims and counter-claims by 
pardes in settlement whereof tiae arrange- 
ment as a W’hole had been amved at, there- 
by acknowledging title in one to whom a 
particular property falls on the assump- 
tion (not actual existence in la-^v) that he 
had an anterior title therein. [Para, 10.] 

(B) Co-sharer — Adverse possession — Claim of 
adverse possession by ~a co-sharer against 
another — Onus and nature of proof required. 

On the question of adverse possession by a 
co-sharer against another co-sharer, die 
law is fairly well settled. Adverse pos- 
session has to have tlie characteristics 
of adequacy, continuity and exclusiveness. 
The onus tc establish these characteristics 
is on the adverse possessor. Accord- 
ingly, if a person having title proves tliat 
he too had been exercising during tlie cur- 
rency of his title various acts of posses- 
sion, then die quality of those acts, even 
though they might not be sufficient to 
constitute adverse possession as against 
anodier, may be abundantly sufficient to 
destroy that adequacy and interrupt that 
exclusiveness and continuity which is 
demanded from a person challenging by 
possession the title which he holds. 

[Para. 17.] 

As between co-sharers, die possession of 
one co-sharer is in law ffie possession of all 
co-sharers. Therefore to constitute ad- 
verse possession, ouster of die non-posses- 
sing co-sharer has to be made out. As 
between them, therefore, there must be 
evidence of open assertion of a hostile tide 
coupled with exclusive possession of and 
enjoyment by one of them to the know- 
ledge of the other. But, once the posses- 
sion of a co-sharer has become adverse as 
a result of ouster, a mere assertion of a 
joint title by the dispossessed co-sharer 
would not interiupt the running of ad- 
verse possession. He must actually and 


effectively break up the exclusive posses- 
sion of his co-sharer by re-entry upon the 
property or by resuming possession in such 
a manner as it ivas possible to do. The 
mere fact that a dispossessed co-sharer 
comes and stays for a few days as a guest 
is not sufficient to inteiTupt tlie exclusive- 
ness or the continuity of adverse posses- 
sion so as not to extinguish the rights of 
the dispossessed co-sharer. [Para. 17.] 

In tlie present case die adveise posses- 
sion by B w’as sufficiently interrupted by 
acts of possession by A and therefore liis 
title was not extinguished by adverse 
possession. [Para. 26.] 

Appeal against the judgment and decree 
of the Patna High Court in Letters 
Patent Appeal No. 119 of 1956, dated 
20th August, 1964 

D, Goltirdkiin and P. Gohurdhun, Advocates, 
for Appellant. 

5.F. Gupte, Senior Advocate, [D.P. Singh, 
Advocate, of Mjs. Ramamurthi & Go-, 
and JV. Neitar, Advocate, w'itii him), for 
Respondent Nfo. I. 

U.R. Stngh, Advocate, for Respondents 
Nos. 2 to 4. 

The Judgment of the Court was deli- 
vered by 

Shelat, J . — Two questions arise in this ap- 
peal. The first is whether the transaction 
evidenced byExliibit 1, dated 20 th Afarch, 
1915 was a family arrangement so as to 
confer on the appellant and his^ father, 
Nanhku Prasad, since deceased, title to a 
half share in the house in dispute. Tlie 
second is that even if it was so, whether 
such title became extinguished as a result 
of adverse possession for the statutory 
period by Baijnath, tlie deceased husband 
of respondent I. 

2. The parties are near relations. Tlic 
following genealogy exj.lains the relation- 
ship amongst them: 
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(iwi 


Subo 


LaJji Singh Amer Smgh Reshnu Kuer 
1 


Balk^war 

Deonath 


Ramji Singi Patreja Kin Raghnnan^ao Singh 

Nanhloi Pd Singh Kamaldhan 

(PIff No 1) I 

I Kamta Prasad 

Shambbu Pd Smgb 
(PI£f No 2) 


Sonadhan 

Tarkcshwar Pd oluis Dalju 
(Defi No 2) 

(sons of Deft 2— Nos 3 to 7) 


Gmvardhan 

} 

Baijnath Pd alias Nanu Babu 
died in 1948 

Rial Kuman Devi (widow) 
Deft No 1 


3 There IS no dispute that Amar Singh 
purchasid from his own funds under a 
registered deed, dated 20th January, 
1898, the land on which the house m 
dispute stands His son, Nanhku, the 
deceased father of the picsent appellant, 
was taken in adoption sometime prior 
to 20th March 1915 by R?mji Singh and 
hts wife Patreja Kuer *.5 they had no 
issue, whereupon Nanhku ceas^ to have 
any interest in the properties owned by 
Amar Singh and hts branch In 1933, 
Nanhku and the present appellant, then a 
mmor hied Suit No 33 of 1933 against 
Sona^an, Tarkeshwar Baijnath and 
Re*hmi Kuer (the widow of Amar Singh 
wrongly described by the High Court as 
the wife of Rajkumar m the genealogy set 
out in Its jud^ent) m respect of certain 
properties which had nothing to do with 
the house in dispute The written state- 
ment filed in that suit was that Nanhku 
had been paid the price of his share 
in the house in dispute and that the 
entire house, consequently, belonged 
to and was since then in the exclusive 
possession of the defendants TTiat 
Slut went upto the High Court when m 
1941 a compromise application was filed 
by the parties settling that suit But, as 
the suit had nothuig, as aforesaid, to 
do with the house in dispute, nothing 
was said about the allegation that Isanhku 
had been paid off in respect of his interest 
in that house 

4 In 1949, Nanhku and the appellant 
filed the instant suit for a declaration of 
their half share m the house in dispute 
In answer to the suit, the respondents 
raised thrcedefenccs (l)thatNanhkuand 
the appellant denied no interest under 
Exhibit 1,(2] that assuming that they 


denied such interest, it was relinquished 
by them on being paid the price thereof, 
and (3) that m any event they lost their 
interest by reason of adverse possession by 
the respondents The trial Court re 
jeeted all the three defences raised by the 
respondents and decreed the suit, holding 
that Nanhku had acquired one half share 
m the said house under Exhibit 1 Aga 
inst that decree two appeals were filed 
in the High Court, one oy respondent 1 
and the other by some of the other re* 
pondents TTiese appeals were heard 
first by a learned Single Judge of the High 
Court Before the learned Sii^Ic JudK, 
thefindmgofthe trial CourtthatNanhiu 
and the present appellant had not relifl 
quished their interest in the house on 
their being paid the price thereof was not 
disputed The only questions agitated 
before the learned Single Judge, therefore 
were whether Nanhku had a half share, 
that IS to say, whether he derived hts title 
to the half share under and by vi^o 
of Exhibit I, and if so, whether he lost 
it as a result of adverse possession by the 
respondents 

5 In respect of the first question, the 
parties urged two conflicting P‘^ 
Nanhku and the appellant contcpded 
that Exhibit 1 was a family arrangeiQ'*nt 
under V hirhhc gothalfsharc in the house 
and that that family arrangement ^ 
valid and binding on the parties 3^ 

respondents onlheotherhand,contwaw 

that Exhibit I was only a Ladavi dw, 
that IS, a deed of relinquishment she 
ar^ment on behalf of Nanhku and 
appellant was that there were outstancin, 
disputes between the different bran ’ 
of the family of Rajkumar, and tho^ 
^^putes were ultimately settled at 
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instance of and with the aid of certain 
family friends resulting in Exhibit 1 by 
way of a family arrangement. There- 
fore, even if Nanhku and the appellant 
were not able to show their anterior 
title to the house, they were entitled 
under Exhibit 1 to a half share therein. 
The learned Single Judge accepted the 
contention laised by Nanhku and the 
appellant His reasoning in this con- 
nection was that although the land on 
which the suit house stood was pur- 
chased by Amar Singh out of his own 
funds, it was purchased m tire furzi 
name of Lalji, but there was no evidence 
that Lalji ever admitted to bt the furzidar 
of Amar Singh. Consequently, though 
'Nanhku, by his adoption, lost all intere.-t 
in the properties of Amar Singh, yet the 
fact that in Exhibit 1 Amar Singh acknow- 
ledged Nanhku having a half share in the 
house indicated that tltere was some 
apprehension in the mind of Amar Singh 
of a future dispute and.- that it was such an 
apprehended dispute which Exhibit 1, 
w Idle dealing w ith the house, settled . The 
learned Single Judge added that even 
assuming that there was no existing or 
apprehended dispute and the settlement 
was made out of consideration for the 
peace of the family or preservation of its 
properties, the settlement would have to 
be regarded as a family arrangement. 
Regarding the plea of adverse possession, 
he upheld the finding of the trial Court 
that Nanhku and the appellant had 
established their acts of possession during 
the statutory period, and that consequent- 
ly, the continuity and exclusiveness of the 
respondents’ adverse possession had been 
disrupted. On these findings, he dis- 
missed the appeals and confirmed tlie 
decree passed by the trial Court. 

6 . Respondent 1 thereupon filed a 
Letters Patent Appeal which was heard 
by a Division Bench of the High Court. 
The same two questions were reagitated, 
namely, as to the nature of Exhibit 1, 
and as to the adverse possession. On the 
first question, the reasoning adopted by 
the Division Bench was on the following 
lines : 

(1) that the executants of Exliibit 1 
formed three conflicting groups, namely^ 

(a) Suba, Faujdar and Balkeshivar, consti- 
tuting one group of members of Lalji s 
branch, being executants 1 to 3 ; 


{b) Raghunandan and his son, Kamal- 
dhari, being executants 4 and 5 and consti- 
tuting Raghunandan’s branch ; and 
(c) Amar Singh for himself and as the 
guardian _ of Baijnath, then a minor, 
Sonadhari for himself and as guardian 
of his minor son,Tarkesh\f ar, and Nanhku 
who had, as earlier stated, gone to the 
line of Ramji on his adoption, being 
executants 6, 7 and 8 ; 

(2) that the disputes, in settlement of 
which Exhibit 1 was executed by these 
three groups, were as its recitals show ; 

(a) conflicting claims made by the said 
three sets of executants as to whether they 
were joint or separate in status, the claim 
of executants 1 to 3 being that all the 
members of Rajkumar’s family were 
still members of an undivided Hindu 
family, and that therefore, although the 
properties stood in filenames of and were 
in possession of individual members, 
they continued to be joint family pro- 
perties including properties standing in 
the names of female members, namely, 
Reshmi and Patreja ; 

{b) the allegations by executants 4 and 5 
(Raghunandan’s branch) that all the four 
branches of Rajkumar’s four sons were 
separate and yet claiming share in file 
properties standing in the names of 
members of Lalji’s branch and, 

(c) the claim by executants 6, 7 and 8 
(Amar Smgh, Sonadhari and Nanhku by 
now in the line of Ramji) that the parties 
were separate in status, and therefore, 
the properties in the names of the two 
said females belonged exclusively to them 
■and the members of the other bran- 
ches had no interest whatsoever in them ; 

- (3) that the trial Court and the learned 
Single Judge were in error in holding fiiat 
what Exhibit 1 did was to evidence rclin- 
quisliment by fiie rest of the members of 
the family of tlieir claims in properties 
standing in the names of or in possession 
of particular members, and thereby 
acknowledging their anterior title in such 
properties In fact Nanhku had no such 
anterior title, nor could, he in law have any 
such title in the house in dispute in view 
of his having got out of Ainar Singh s 
branch as a icsult of his adoption by 
Ramji ; 

(4) that fiiere was no subsisting or ap- 
prehended dispute bepNCen Amar Singh 
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and his family, on the one hand, and 
Nanhku on the other, (he latter not 
having made any claim for a share m the 
house m dispute, and that therefore, 
there ivas no question of preservation of 
peace or tamily property, there b«ng 
nothmg on record to show that Nanhlcu 
had held out any threat to the family 
peace or property therefore, there was a 
total want of mu tuahty as m consideration 
of IVanhfcu getting' a half share Amar 
Singh got nothing in return and cases of 
the type of » Ileants \ Jl ilhams^^ had no 
apphcation , 

(5) that the recitals in Exhibit 1 showed 
that the only dispute which prevailed at 
llie time was branchwise ’ and in that 
dispute Nanhku did not set up any contest 
against Amar Smgh and his branch and 

of them acted »n concert 
both claiming that the members of 
RajKumar s family v\erc separate and the 
pro^rties standing in the names of 
Reshmi and Patreja were their excli>$i\e 
properties , 

( 6 ) that acknov ledgment of exclusive 
title of Amar Smgh and Sonadhari 
(e«cijtants 6 and 7 ) to certain properties 
?’lr ^cfcnowleqgment ofexclusivc 
title of^anhkt (executant No 8 ) to ccr. 

*** paras 

a and 4 cf exhibit 1 were not by way of 
settlement of any existing or apprehended 
'herefore, 

MafpartofExIiifaltlcouIdnotbc reganj- 
ded a, prm iding any coniideralrai for 
confeiuig lha half share ui Ilia d.ipulrd 
house on Nanhltu 

On tins reasoning the Division Bench 

^rai^c^ent The conclusion of Ihc 
Bench clearly signified lhal u had rejierf 
on tiio rundamcnial premises ( 1 ) thai 

'we™ ’’J' >»>- 

non^Ti'iSife^rBrcht;^ "r 

Ihc question of adverse possession 
ever, .1 decided to doS feX 
that although ihe finding o n ihe q„e^ 

i (1867) 2 Ch A 294 


(«m of adverse possession was concirrau 
It had been seriously challenged before j/ 
On this question, the Division Bench 
firstly relied on the Municipal Assessment 
Register for 1900 1901, (ExhibitD) and 
the ta'tract from the Demand Register 
ol Patna Municipality for 1915 16, (Exhi 
btt E) Exhibit D showed the name of 
Amar Smgh as the soleowncrof the proper 
ty Exhibit £ mentioned Sonadhan and 

Baijnath only as the owners of the house 
as Amar Smgh had died soon after Exhibit 
I was brought mto existence The Divi 
sion Bench was impressed by the &ct that 
though only lecertly, m March, 19la, 
Nanhku shalfsh'Vre jn the house bad been 
acknowledged in Exhibit I his name was 
deliberately omitted in Exhibit E which 
meant tJiat Sonadhan and Baijnath had 
openly asserted thjir title to the whole of 
the house and yet Nanhku took no steps 
to assert his title Nor did he at any 
time pay bis share of the Muninpa! taxes 
and the costs of repairs earned out Ut«t 
on by Baijnath The Division Bench 
was also impressed with the fact thateien 
whcnBaijnath inhiswnttenstateni*ntin 
Suit No 33 of 1933, claimed that Nanhku’* 
share had been paid off and he had since 
then been in exclusive possession of uic 
entire house, Nanhku took no step* to 
V indicate his tale until he and his «oa filed 
(be present suit in 1949 TTicDivis»a 

Bench came to the conclusion that there 
vias not only an asserbon of a hosiilc 
claim fay Baijnath but that that asseriroa 
was accorapamed by an ouster which 
remained open and continuous tiiough 
out ihe statutory period As regards 
the evidence that Nanhku and aimetunes 
his Wife came and staved m the house, 
•he Division Bcrch tool the view that 
these were casual visits “in the natur <n 
Visits of guests of the delcndants ^ 
herefore, did not h?\c the effect oi 
mtcmipting the continuity and the ev 
clusrvcness of pos essioa by the respo® 
dents The Bench ev en ofcserv ed diat tfe 
respondents had completed their b* 
by adv erse possession long before Baijnain 
claimed exclusive possession m hi* sai“ 
written statement in 1 933 In this vi<rw, 
the Division Bench held that Nanhku* 
title in the house was cxunguished ^ 
adverse possession T he Dnision B«ws 
accordingly allowed the respondent* 
appeal with costs all throughout Bow 
the conclusions of the Division Bentn 
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have been challenged before us as in- 
correct. 

8. On the qv estion as to the nature of 
Exnibit 1 a large number of decisions 
\iere cited at tlie bar to show when a 
transaction can be said to be a family 
arrangement. It is not necessary to 
advei t to them as most of them have been 
considered by this Court in its previous 
decisions, wherein principles as to when 
an agreement can properly be regarded 
as a family arrangement have been set 
out. Thus, in Pallaiah v. jYarasimkam^, 
after setting out how Courts in England 
view family arrangements, Subba Rao, J. 
(as he thenw as J o bserved that tlie concept 
of such a family arrangement has also 
been accepted by Courts in India, 
adapting the concept to suit the family 
'et up in this country which is different 
in many respects from that obtaining 
in England. After examining some 
eai'lier decisions -which he characterised 
an illustrations of how family arrange- 
ments were viewed, he summarised the 
law as to a family arrangement as follow's: 

" Briefly . stated, titougb conflict of 
legal claims in praesmti or infuluro 
is generally a condition for the vali- 
dity of a family arrangement, it is not 
necessarily so. Even bona fide dis- 
putes, present or possible, which may 
not involve legal claims will suffice. 
Members of a joint Hindu family may, 
to maintain peace or to bring about 
harmony in the family, enter into 
. such a family arrangement. If such 
an arrangement is entered into bona 
fide and in the terms thereof rrs fair 
in the circumstances of a particular 
case. Courts will more readily give 
assent to such arrangement than to 
avoid it”. 

Even in England, family arrangements 
are viewed as arrangements governed 
by principles which are not applicable 
to dealings between strangers. The 
Courts, when deciding the rights of 
parties under family arrangements, 
consider w'bat is most for the interest 
of families and have regard to considera- 
tions which in dealings between peisons 
not members of the same family ^s•ould 


I. A.l.R. 1966 S.C. 1836, 


be taken into account. Matters 
which would be fatal to the validity of 
similar transactions betw^een strangers 
are not objections to the binding effect 
of family arrangements. {See Halsbury’s 
Laws of England, (3rd Edn.), Vol. 17, 
215). Thus in H'tlhams’ case'^, the Court 
held that a family arrangement might 
be such as the Court vfould uphold 
although ffiere were no rights in dis- 
pute, and if sufficient motive for the 
arrangernent was proved, the Court ivould 
not consider the adequacy of considera- 
tion. But the question of consideration or 
mutuality would arise, as Williams' Case'^, 
shows, when other considerations, such 
as existing or an appreliended dispute 
or the question of preservation of pro- 
perty or honour of the family, are absent, 
so that it is not necessary for a valid 
family arrangement that there must 
exist actual competitive claims or disputes 
or that tlie arrangements must be backed 
by proper consideration. Even disputes 
likely to arise in future or piescrvation 
of family property and honour would bej 
sufficient to uphold an arrangement bona\ 
fide made between the members of a 
family. 

9. What actually happens w-hen such 
a family arrangement is made is explained 
by Bose, J., in Sa/tuMad//o£>as v. MuKimd 
Ram-, in the following words 

“ It is well settled. that_ a compromise 
or family arrangement is based on the 
assumption tliat there is an antecedent 
title of some sort in the pai ties and the 
agreement acknowledges and defines 
what that title is, each party relinquish- 
ing all claims to property otlier tlian 
they had previously asserted, to the 
portions allotted to them respectively. 
That explains’ w'hy no convcy^ce is 
required in tliese cases to pass me title 
from die one in whom it resides to die 
pel son receiving it under ^ 

^angement. It is assumed that the 
tide claimed by the person receiving 
the property under the arrangement 
had abvays resided in him or her so 
far as the property falling to his or 
her share is concerned and^thercforc 
no conveyance is necessary. 

<X955) 2 s CR. 22: A.I.R. 1955 S.C. 481. 
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He Mcnt on to say that this was not the 
onlj kjnd of arrangement which the 
Courts would uphold, and that they 
would take the next step of uphbldmg 
"an arrangement under which one 
set of persons abandons all claims to 
all title and intere«t n all the properties 
m dispute and acknowledges that th* 
sole and absolute title to all the properties 
resides m only one of their number 
(provided he or she had claimed the 
whole and made such an assertion of title) 
and are content to take such properties 
as are assigned to them as gifts pure and 
simple fromhim or her or as ? conveyance 
for consideration when consideration is 
present ” In such a kind of arrange 
raent 'where title in the entire property 
IS acknowledged to reside in only ore of 
them and thereupon that person assigns 
parts of It to others there would be a 
transfer by that agretm-nt itself which 
obviously in such a case would need a 
registered document This decision lays 
down the assumption underlying a family 
arrangement namely, of an anterior 
title and its acknowl^gement in one to 
whom a property or part of It falls under 
the aTTangement {See also Mewa 
Kuwar V JRani Hulas Ainaar* Therefore, 
It IS not necessary that there must exist 
n anterior title sustainable m law m 
uch a person which the others acknow- 
ledge 

10 The arrangement under challenge 
has to be considered as a whole for ascer- 
taining ivhether it was made to allay 
disputes, existing or apprehended, in the 
interest of harmony in the family or the 
preservation of property Itisnotneces 

“ary that there must exist a dispute, 
actual or possible in the future, in respect 
of each and every item of properly and 
amongst all members arrayed one against 
the other It would be sufficient if it is 
shown that there were actual or possible 
claims and counter claims by parties in 
ettlcment whereof the arrangement as a 
whole had been arrived at, thereby 
acknowledging title in one to whom a 
parti^lar property falls on the assump- 
tion (not actual existence m law) that 
ibe had an anterior title thcrem 

11 In the light of these decisions we 
must now examme Exhibit 1 to sec if 
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the contention of the appellant that it 
was a family arrangement is correct or 

not 

12 The document Bbdubit 1, after 
reciting the death of the common an 
«stor, Rajkumar, his leaving hun surviv 
ing four sons and the deaths of certain 
ether family members thereafter, reads 
as follows 

"Signs of ill feeling developed among 
u5, the executants Nos I to 8, and at 
the time of survey and settlement 
operations, dispute in connection with 
the properties arose On account of 
dispute, wrong statements and claim 
■were made On account of which the 
names of some of us, the executants 
were recorded in a ■wrong maMier m 
the record of rights and in the office 
of the Land Registration Department, 
jp respect of some of the properties 
having regard to the real state of 
affairs and title At the time of the 
survey and settlement operabons etc , 
the claims and allegations of us, the 
executants Nos 1 to 3, were that we, 
the executants, ate all members of 
the joint family and the properties 
standing m the names of a certain 
member of the family as well as ih«e 
in the name of certain female member 
of the family, belong to the joint 
family Contrary to this, the clams 
and allegations of us executants Nos 
4 to 5 were that all the four sons of 

Raj KumarSmgh became separate and 

that executants Nos 1 to 3 alw ays con 
tmued to remain separate from the 
(other) executants and executants Nos 
4 and 5, separate from the 
executants and executants Nos 6 to o 
separate from the other executants, 
but in spite of this allegation of s^^ra 

tion, executants Nos 4 and 5, 
account of dispute, made contrary to 
the real state of affairs with respect M 
certain properties owned and possessco 

bycXecutantsNos 1 to3,andexecutants 

pJos 6 to 8 also made allegations aM 
claim of separation and it was 
jhat executants Nos 1 to 5 (?) iwiuwr 
had nor have any connection and con- 
cern with the properties which wc^ 
#nd are 7n the names of M'ost Patnga 
JCucr_ and Most _ Rcshini_R^ 
Although no party was m''mbcr o 
jomt family, nor was my property join 
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As the dispute am^ng us, the executants, 
is contrary to the real state of affairs, 
and in case the said dispute continues 
there is apprehension of considerable 
loss and damage to us, the executants, 
therefore, on the advice of ihe ■well- 
^vishersof the parties and of respec- 
table persons and on the advice of the 
legal advisors of'the parties, as also with 
a view to set at rest all kinds of dispute, 
itwassettled that all thedisputes should 
be put to an end by executing a deed of 
agreement by way of a deed of relin- 
quishment of claims (Ladavi) and the 
property, which is actually owned and 
possessed by a certain party should be 
declared to belong to that party exclu- 
sively, and a s a matter of fact, the family 
cf us, the executants, is separate and the 
property, which stands in the name of a 
certain person, has been purchased from 
his or her funds, and in respect of his 
or her name should continue to remain 
entered in the Land Registration De- 
partment, etc,, and the name should be 
entered if the same is not entered and 
the_ other parties totally gave up their 
claim with espect thereto.” 

Then follow paras. 1 to 4 in each of which 
certain properties are set out, and in 
respect of which, title of each of the four 
sets of the executants is' acknowledged 
by the rest. Paf-a. 4, which relates to pro- 
perties falling to the share of Nanhku, 
executant 8, commences with the declara- 
tion by the rest of the executants, includ- 
ing Amar Singh and Sonadhari, that 
Nanhku was the adopted son of Ramji 
and Patreja Kuer, that certain properties 
set out therein were exclusively acquired 
by Patreja Kuer and that Nanhku, as 
the adopted son of Ramji and Patreja 
Kuer, was exclusively entitled to them 
on the death of Patreja, and that “we, 
the executants Nos. 1 to 5, 6 and 7, and 
the heirs of executant No. 6 neither have 
nor shall have any claim, title or posses- 
ion and connection in respect thereof 
in any manner and on any allegation.” 
following up the arrangement made in 
Paras. 1 to 4, Schedule 4, giving parti- 
^lars of properties which v/ere acknow- 
ledged to be belonging to the four sets of 
^ccutants \5eie appended to Exhibit 1. 
As regards two houses, one at Rajipur and 
ihe other in dispute. Schedules 3 and 4 
botli set out a half share m them as be- 
longing to executants 6 and 7 and the 

5CJ— 83 


other half as Belonging to executant 8.> 
I’.r.j Nanhku, in each of them. 


13. As already stated, the fundamental 
premise on which the Division Bench 
proceeded to consider Exhibit 1 was that 
there were thiee sets of executants, 
namely, those belonging to Lalji’s branch, 
i e., executants 1 to 3, those belonging to 
Raghunandan’s branch, i.e., executants 4 
and 5, and the third set consisting of 
Amar Singh and Sonadhari executants 
6 and 7, and Nanhku, executant^ 8. 
The second premise on which the Divi- 
sion Bench rested its entire reasoning 
was that whereas there were disputes 
between the three sets of executants, 
there were no disputes between Amar 
Singh, Sonadhari and Nanhku, that in 
fact the three of them acted in concert, 
and that therefore, one-half share given 
to Nanhku in the house in dispute was 
altogether voluntarily given without any 
anterior title and without any claim or 
dispute raised by Nanhku in respect 
thereof. In our view, both the premises 
were incorrect rendering the conclusion 
drawn therefrom untenable. 


A. It is true that Amar Singh had m 
898 purchased out of his own moneys 
he land on which the suit house stands, 
t IS also true that Nanhku was adopted 
ometime before the execution ofExhibit 1, 
ind therefore, on the date of its execution 
le could not have any valid claim enforce- 
ible in law in any property beloi^mg to 
^mar Singh and his branch. But, as 
tated earlier, a dispute or a contention, 
he settlement of which can consUtute a 
amily arrangement, need not be one 
vhich is actually sustainable m law. 
rhe harmony in a family can be unsettled 

vhich cannot be upheld m ^ 

ore if Amar Smgh and the other ^ecu 

:a„i, or some of them "'“VthfvSw 

^ajkumarwasstdUjoin^^d^J^^^ 

amily or that - properties 

he family were separate^h P 

leld in the individua n^cs o s 
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disputes to constitute a settlement of them 
a family arrangement A claim, made 
by executants 1 to 5 that the properties 
held bv Reshmi Kuer and Palreja Kuer 
were not their separate properties but 
were joint family properties, liable to 
be partitioned amongst all, was bound 
to affect both Amar Singh and Nanhku 
If such a claim were to be persisted and 
dragged to a Court of law there is no 
gainsaying that it would put into jeopardy 
not only the interests c f Amar Singh and 
Nanhku but also the harmony cf the 
family 

15 The recitals in Exhibit 1 clearly 
show that whereas iQ*“mbcrs of Lalji’s 
branch were claiming that the family 
was still joint and undivided, and there- 
fore they had interest m all the properties 
irrcpcctne of their standing in the names 
of particular indiMduals, Raghunandan 
and his son claimed that the members 
ofthefamilywerenotjomtandyet claim- 
ed share in all the properties including 
those standuig m the names of Reshmi 
Kuer and Patreja Kuer Thus the claims 
by executants 1 to 5 were definitely 
^stile to the interests of Amar Singh to 
the extent of the properties atandmg in 
the name of Re<hmi Kuer and of 
Nanhtu to the extent of the properties 
standing in the name of Patreja Kuer 
The claims made by ‘the branches of 
Lalji and Raghunandan sought to bring 
all the properties into hotchpot inctud- 
mg those held by Re'him Kuer and 
Patreja Kuer thus affecting the rights 
of Amar Smgh and Nanhku ui the diffe- 
rent prcperties and not the same pro- 
perties Their interest, therefore, were 
not identical and there Was thus no 
reason for them to act jointly Indeed, 
there was no evidence whatsoever and 
nothing m Exhibit 1 itself to show that 
they were actmg in concert as assumed 
by the Division Bench 

16 ItistruethattherecitalsinExhibitl 
do not expressly set out any conflict of 
claims between Amar Singh and Nanhku 
Nevertheless, it is significant that in para 4 
of Exhibit 1 the executants found it neces- 
saiy to insert therein a declaration not 
only by executants 1 to 5, but also execu- 
tants 6 and 7 that Nanhku was 4c 
adopted son of Ramji and Patreja Kuer, 
that on the death of Patriga Kuer he, 
as such adopted son, was absolutely en- 


titled to the properties set out therem 
m addition to those which stood in iii» 
name of Patreja Kuer If the adoptio: 
of Nanhku was accepted by all and wa; 
not made the subject matter of any donbi 
or dispute, there was no necessity ol 
including such a declaration and in 
particular joining executants 6 and 7 
in such a declaration If Amar Smgh 
and Nanhku were actmg m concert why 
had Amar Smgh and his son, Sonadhan 
as executants 6 and 7, to be jomed a; 
declarants to the adoption of hanhku 
Para 4 of Exhibit 1 also shows that thert 
were certain bonds and mortgage deeds 
standing in the name cf Patreja Kuer 
which were acquired from out cf the 
personal funds of Ramji Such a state 
ment had to be acknowledged in para 
graph 4 presumably because rights in 
those bonds and deeds w ere not admitted 
to be the exclusive rights of Patreja 
If those rights were to be treated as 
joint family property, as claimed by 
executants 1 to 5, Amr Smgb would 
get a share m them and to that extent 
his jnterest must be said to be m conflirt 
with that of Nanhku A similar tesolt 
would follow if prope ties standing in the 
name of Reshmi Kuer were to be treated 
as joint family properties ll wouldnot, 
therefore, te correct to assume 4at w 
the disputes amongst the differcrtt 

esoflhcfainiJy,Nanhku and Amar Singa 

were actmg in concert or that there was 
no conflict of interest between them 
In ourjudgment, theparticsto Ewhit i 
arrived at a settlement m'lcw of claims 
and Cross claims by some gainst vw 
others Taken as a whole and m 
light of the recitals and the statements 
m the-operauve part of the docuiMK 
indicating conflicts amongst the 
of the family, the document 
an arrangement bona Jidt entered 
lor scttlmg existing or it any rate 
prebended disputes, and therefore, saa 
fled the tests of a family artangem^i^^ 
dwivn in the decisions earlier 

In this view Nanhku must be »aidtolia 

acquired a half share m the house 
dispute under Exhibit 1 

17 On the question ofadvcrscposs^sioo 

by a CO sharer against another “ 
the law IS fairly well scttl^ Aa 
possession has to have the 
of adequacy, continuity 
ness The onus to establish 
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characteristics is on tlie adverse possessor. 
Accordingly^ if a holder of title proves 
tliat he too had been exercising during tlie 
currency of his title various acts of posses- 
sioHj then, the quality of those acts, even 
though they might not be sufficient to 
constitute adverse possession as against 
another, may be abundantly sufficient 
to destroy that adequacy and interrupt 
that exclusiveness and continuity which is 
demanded from a person challenging by 
possession the title which he holds. (See 
Kutbali Moothavar v. Peringanh Kunharan- 
Kulty''-. As betiveen co-sharers, the posses- 
sion of one co-sharer is in law the posses- 
sion of all co-sharers. Therefore, to 
constitute adverse possession, ouster of 
the non-possessing co-sliarer has to be 
made out. As between tliem, tliere- 
fore, there must be evidence of open 
assertion of a hostile title coupled with 
exclusive possession and enjoyment by 
i 0 ne of them to the knowledge of the other. 
(See Lakshmi Reddy v. Lekshmi Reddy^, and 
also Mohammad Paqar v. Namm-}(isa 
But, once the possession of a 
co-sharer has become adverse as a result 
of ouster, a mere assertion of a joint title 
by tlie dispossessed co-sharer would not 
interrupt die running of adverse posses- 
sion. He must actually and effectively 
break up the exclusive possession of Ids 
co-sharer by re-entry upon the property 
or by resuming possession in such a 
manner as it was possible to do. (See 
Wunlakal Talpi Chenabasavana Gowd v. 
P. Mahabaleshxoarappa.^ The mere fact that 
a dispossessed co-sharer comes and 
stays for a few days as a guest is not 
sufficient to interrupt the exclusiveness 
or the continuity of adverse possession 
so as not tc extinguish the rights of the 
dispossessed co-sharer. (See Ammakannu 
•Ammalv. Pfarayarasioami Mudaliar^, 


18. On this issue, the parties led consi- 
wrable evidence, oral and documentary'. 
On examination of that evidence, both 
me trial Court and the learned Single 
Jodge gave a concurrent finding tliat 


- 1. (1922) 41 M.L J 650 : 1.L.R.44 Mad. 883: 
48 1.A. 395 at 404: A.I.R. 1922 P.C. 181 at 


in?- S.C.J. 248 : (1957) S.C.R. 195 at 

202-AI.R 1957 S.C. 314 at 318. 

3- A.IR. 1956 S.C 548. 

,,nc.:,(pS4) SC J. 475 : (1954) 1 M.L.J. 714 ; 
(*955) 1 S.C R. 131 at 138 : A.I.R. 1954 S.C. 
337 at 339. 

5- A.I.R. 1923 Mad. 633. 


even if the possession by the respondents 
was adverse the appellant and Ids father 
had done acts of possession at various 
intervals which w'ere sufficient to interrupt 
both the continuity and the exclusiveness 
of possession by the respondents. The 
Division Bench, however, did not agree 
with the concurrent finding on a reapprai- 
sal of the evidence by it. It is not neces- 
sary for us to go into the details of that 
evidence once again as certain facts 
clearly emerge out of the evidence to 
prevent the extinguishment of Nanliku’s 
and the appellant’s title in the property 
as a lesiilt of adverse possession by the 
respondents. 


19. The principal facts which impiessed 
the Division Bench w'ere; (1) that though 
in the Demand Register of Patna Munici- 
pality for 1915-16 (Exhibit L) Sonadhari 
and Baijnath wei e the only pei sons named 
as occupiers, Nanhku had not taken steps 
to include his name, (2) that all through- 
out It was Sonadhaii and Baijnatli who 
paid tlie Municipal taxes and Nanhku 
at no time paid his share of the taxes_ or 
his share in the cost of repairs and laying 
of a water pipe m the house, and (3) 
that though in his written statement 
in suit No 33 of 1933 Baijnath claimed 
that he was in exclimve possession of die 
house as he had paid. Nanhku die pro- 
portionate price of his share, Nanhku 
did not take any steps to vindicate liis 
title until he and his son filed the present 
suit in 1949 by Which time the statutory 
period for adverse possession had already 
been completed. 


There ivas, however, evidence of 
.nhku and Jus wife having stayed on 
Ferent occasions in the house. But 
r Division Bench was of the view that 
;h acts -of possession weie only casual 
d did not have the effect of interrupt- 
r the adverse possession of the respon- 
nts. 

. It needs to mention in this co^ec- 
Nanhku was all along 

: cS o^nly be 

-Sr„%Si^;hl-a.c.aa^2 

did not know that they had 
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omitted his name His half share in the 
house had been acknow Icdged m Exhibit 1 
only recently by Amar Singh and Sona 
dhari as %\ell Relations bctv.een the 
parties hac’ not >et become unfriendly 
so as to make Nanhku suspect that his 
name would be deliberately emitted in 
the municipal records or that possession 
by Sonadhari and later on by Baijnath 
would be treated by th*m as adverse 
Baijnath, no doubt, was using the whole 
house, but so long as his possession did 
not amount to ouster his possession would 
bethatofboththeco shaiers If Baijnath 
used the entire house except when 
Nanhku staved m it during his oc'-asional 
visits Nanhku would naturally think that 
Baijnath should pay the taxes It was 
not the case of the respondents that 
Baijnath ever demanded a share m the 
taxes or a share in the cost of repairs 
and that such a demand was refused by 
Nanhku The High Court on these facts 
was not right in observing that the title 
of Baijnath was already completed by 
adverse possession long before Baijnath 
filed his written statement m 1933, as 
mere use and enjoyment by him of the 
house, in the absence ofsuch use amount* 
ing to ouster. Would not make it adver e 
possession 

22 It was for the Srst time that in the 
Written statement died in 1933 Baijnath 
openly asserted his title to the whole 
of the house Since that assertion was 
accompanied by the fact that he was m 
enjoyment of the whole house that act 
would amount to ouster and adverse 
possession would commence as from that 
date Obviously, the earlier possession 
could not be tacked on to the subseqjent 
possession because the plea in that very 
written statement was that Baijnath had 
paid off the pric ofNanhku’s share there- 
by impliedly admitting Nanhku s title 
to a half share in the house Suit No 33 
of 1933 m which Baijnath filed the said 
written statement was settled in 1941 
In the compromise application filed by 
Nanhku and Baijnath, both of them stat-d 
that they were residing in that house 
That assertion by Na^ku was never 
disputed by Baijnath 

23 But apart from that assertion there 
was the fact that Nanhku had no other 
place to reside in Patna His case was 
that whenever he Msited Patna he used 


nni 


to Stay in the house in dispute Apart 
from that assertion being natural, hu 
evidence in that connection vsas corrobo 
rated by Prabhu Naram, P W 4, an 
advocate residing m the neighbourhood 
The Division B^ch brush^ aside his 
evidence without givmg any ad'*quate 
reason although it had been accepted by 
both the trial Court and the learned 
Single Judge In thelightofthiscvidencc 
It 1# not possible to say that all through 
out the period from 1933 til! the statutory 
period for adverse posscssionwascomplet 
cd Nanhku had not stayed m the house 
at any time Respondent 1 herself ad 
nutted that on Suit No 33 of 1933 being 
settled, relations between Nanhku and 
B;^]jnaih became friendly If that be 
so. It was natural that l^anhku would 
stay in the house whenever he visited 
Patna in 1941 and thereafter 


24 The Municipal Survey ihasra 
(Exhibit 2) dated 19th December, 1933, 
mentions Nanhku along with Sonadhan 
and Baijnath as owncis of tbc house 
Since this entry was nade after Baijnath 
had made a hostile claim to the entire 
house m the written statement filed w 
Salt No 33 of 1933 on 16th Septemb f, 
1933, the entiy must presumably have 
b«n made at the imtanfc ef Nanhsu 
Such an act ou his part woull be a clw 
assirtion of his title in the house Under 
the Bihar and Orissa Municipal Survej 
Act, 1 of 1920, before such kh-srawas 

finalised it had to be published and obj« 

tions tc It, if any, had to be invited ann 
disposed of No objection was ever 
raised by Baijnath to the said inasrx 
It issuT>rising that Baijnath did i , 
the entrv m the khasra although he 
made a claim to the whole of diejro^w 
only three ma-'ths before the date ol 
khasra That indicates that his cia™ 
was merely a counter blast agai 
Nanhku’s suit 

25 The view of ihe Divi ion 

that the o tcnsiensl pWimg up by 
anti hit wife in the disputed house 
merely casual and was m the , 

visits as guests of the respondents ^ 
be accepted Such stay, 

sionnl, would not be casual as > 
accompamed by an open ^seruon 
title as evidenced by the hh^sra (E^ , 
2} It could not also be that he st ) 
in the house as the gi est of the re^ 
dents because^ aftor he 



BAIIk of BIHAR V. STATE OF BIHAR. 


66i 


1933 and until it was settled^ his relations 
■with Baijnath could not have been 
friendly. These acts on the part of 
Nanhku were ample enough to interrupt 
the continuity and the exclusiveness of 
possession by Baijnath. 

26. The Division Bench also relied on a 
sale deed (Exhibit C) dated 12th October, 
1933, executed by Baijnath and Tarkesh- 
ivar in favour of one Kamalnain Pandey. 
The High Court appears to have taken 
the View that the land sold under Exhibit 
C appertained to or was part of the land 
on ivhich Amar Singh had put up the 
disputed house, and that altliough Baij- 
oath and Tarkeshwar sold part of that 
land, no objection was taken at any time 
[0 such a sale by Nanhku. The recitals 
in Exhibit-G show that the land sold 
mder Exhibit-C was jointly purchased 
)n 20th January, 1898, by Amar Singh 
and one Gajadhar Singh for construction 
of a house thereon. Amar Singh had a 
hare in the said land to the extent of 1 
btha 15 dhuis while his co-purchaser 
tad a share of 2 kathas 15 dhurs. The 
■ecitals furthei show that Amar Singh’s 
iriginal intention in purchasing the land 
vas to build a house thereon. He 
ippears to have given up that idea as 
dl this sale took place the land was 
yingw'aste and un-utilised. It is im^-ort- 
int to note that this sale was for 1 katha 
0 dhurs, out of 1 katha 15 dhurs which 
\'as the share of Amar bingh. This 
and obviously could not be the land on 
yhich the house in dispute was built, 
or, if that was so, Baijnath could not 
lave sold a\fay 1 katha 10 dhurs out of 
he total extent of 1 katha 15 dhurs to 
vhich Amar Singh was entitled. The 
louse could not have stood on 5 dhurs 
>^nly. Therefore, the land sold under 
^ibit-G was a land different from the 
(ue on which the disputed house* was 
ituate. This conclusion is also borne 
>ut by the description of the sold land in 
he schedule to Exhibit-C where its 
lorthern boundary isdescribed as follows: 

Noith : Parti (waste) land diereafter 
^c house of us, tlie executants.” This 
■ escription shows that between the dis- 
house and the land sold under 
vtibit-G tlierc was to the north of it 
^omc waste land. The land sold under 
■^nibit-C being different land, tlie High 
®iirt was not right in relying on that 


sale deed to prove adverse possession on 
the ground that Nanhku never took 
objection to the said sale. He could 
not, as this land had nothing to do with 
the house in dispute. Besides the evi- 
dence discussed above, there was other 
evidence. But the incidents therein des- 
cribed were irrelevant on the question 
of adverse possession as they took place 
in 1948 and thereafter, that is to say, a 
long time after title by adverse posses- 
sion would have been completed if such 
adverse possession were to be accepted 
as established. In view of the evidence 
discussed above the Division Bench was 
not justified in interfering with the finding 
of fact concurrently given by the trial 
Court and the learned Single Judge that 
the adverse possession by Baijnath which 
commenced from 1933 was sufficiently 
interrupted by acts of possession by 
Nanhku, and therefore, his title was not 
extinguished by adverse possession. 

27. In the view we take on both the 
questions, the appeal must be allowed 
and tlie judgment and decree of the 
Division Bench must be set aside and 
the judgment and decree passed by the 
t ial Court and upheld by the learned 
Single Judge must be restored The 
respondents will pay to tlie appellant his 
costs all throughout. 

— Appeal allowed. 

THE SUPREME COURT OF INDIA. 
(Civil Appellate Jurisdiction.) 

Present.— ^.5. Hegde and A.K. Grover, J7 • 
The Bank of Bihar . . Appellant* 


The State of Bih^’ aod 

Ctrttl Act (IX of 1872), * 1^ 

\9,Q—RiRhls of pawnee vis-a-vis oMrr mat 
m of lhepaJrtcr-Rtghls cannot le defeated 
by lawful seizure of goods by Government. 

Tht> riB-hts of the pawnee w ho had pai ted 
Thenghts oi w* F paw'ncr on 

with money not be defeat- 

^rrX'loodfbfffig Sly seized by 
ed by the g°«ds being 

to other credU .r^e 
*c. A. No. 1942 of 1966. Is' 1971. 
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pa^^ne^,^VIthov)^ the claim of the pa\\nec 
being fully satisfied The pawnee has 
special property and alient^liicb is not of 
Ordinary nature on the goods and so Jong 
as his claim is not satisfied no other 
creditor of the paWner has any right to 
take away the goods or its price ^ftcr 
the goods had been seized by the Go/em- 
racnt It was bound to pay the amount 
due to the pairnee and the balance could 
be made a\ ailabis to satisfy the claim of 
other creditors cf the pawner But by a 
mere act oflawful seizure the Go\ernm“ot 
cannot deprive the pawnee of th amount 
which w?s seemed by the pledge of the 
goods [Para 7 ] 

Appeal against the Judgment and decree 
of the High Court of Bihar in A,FOD 
No 420 of 1955 dated ajtd April, 1963 
The Judgment of the Courtwas delivered 
by 

Groref,y — This is an appeal by certificate 
from a decree of the Patna High Court 
m a sui ms ituted by the appellant 
against the State of Bihar whi^ vtas 
impleaded as defendant No 1, the other 
defendants being the Jagdishpur Zaatm* 
dari Co Ltd , (defendant No 2) and 
some of Its du-eaors defendants 3 to 5 
2 Accofdmg to the allegations in the 
plaint one of the methods of making 
advances followed by the plaintiff Bank 
was fbat the constituents pledged tbor 
merchandise on a cash credit svstem 
with the Bank and took advances on the 
pledged goods Tlie Bank 1 eld the 
goods as security for the advances made 
and the constituents either provided the 
Bank with godown or the Bank kept the 
pledged go^s in godowns of Its own and 

charged rents from the constituents 
The defendant No 2 entered into a cash 
credit system agreemen'Iwitb tht plaiati^s 
Arrah Branch, the arrangement Ireiog 
that the sugar would b; pledged under 
the cash credit system OnlfithDecero- 
facr, 1946, the advance made to defendant 
No 2 stood at Rs 3,20 486-2 0 and the 
Bank held 6,239 bags ofdixTerent varieties 
of sugar as security These hags were 
kept in godowns provided by defendant 
No. 2 The key of th« lock of eadi 
godown was m the custody of the Bank 
It was alleged that m Decembw 1949 
under ^cr of an lUegal seizure’order 
issued by defendant No 1 the Rauoriinir 
Officer and the District Magistrate 
Patn?,gotthclockscfthe godown broken 


open and forcibly and illegally removed 
1 818 bags of 27-D quality of sugar 
The total quantity removed wcigtcd 
about 5,000 maunds No payment was 
made to the plaintiff Bank which held 
the bags cf sugar as pledgee under d’c 
casli credit agreement It is unnecessary 
to refer to the other facts staled in the 
plamt except to mention that according 
to the plaintiff it was ertitled to recover 
the sugar Wrhicb had been seized illegally 
or to recover the price of that sugar 
as per Schedule 2 of the plamt which the 
plaintiff Would have got if the quantity 
of sugar which had beer s*ized had been 
sold tn the market on the material day 
The plaintiff prayed for a decree for the 
rctunitfl,818 bags of 27 D quality sugar 
and, alternatively, for recovery of 
Rs 1,81,700-9-3 with interest byway of 
damages for illegal removal and deten- 
tion of sugar or price thereof Alter 
natively a decree for Rs 93,910^10 9 
was claimed against defendant No 2 
and the other defendants 
J The suit w?s resisted by defendant 
No 1 on the ground that the seizure 
had been effected pursuant to lawful 
orders which had been made ard that 
ihesalc proceeds of aboutS , 000 matuuis 

of sugar wete included in the sum of 
Rs 1,50,039-10 9 which tv's deposited 
m the treasury but which vstas later oa 
attrehed under the orders of Certificate 
Officer, Patna, under the Public Demands 
Recovery Act on account of arrMrs of 
sugar cess amounting to Rs 2 lakhs due 
from the Bbita Sugar I aetory With which 
defendant No 2 had entered into an 
arrangement pursuant to which the entire 
qi antity ofsugar iricludmg 5,000 
which had been seized had couk imo 
possession of defendant No 2 The 
other defendant also resisted the suit 
on vanous grounds A number of issi^ 
were framed on the pleadings of the 
parties \Vc may only mention is^ 
No 6 ( 0 ) which will be iQat<^ial for 
determinaticn of the points which we 
have been called upon to decide — 
*‘\Vas the sugar seized by the Govern 
ment in possession of the Bank as a 
pledgee at die time cf the seizure and 
have the rights of the Bank as such 
pledgee been determined by the sei- 
zure m question ’ 

4 The trial Court held thar the order 
of seizure in respect of the stock of sugar 
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further held that 


■wa'5 valid. It Was — 
the plaintifi’s rigl t as a pledgee could 
not be minguisned by seizure oi the 
suPar in its possession, and titougli the 
attacbmentt rder ofthe Certificate Officer 
\vas legal and binding on defendant No. 2 
itrvas not binding on tbc Bank (plaintiff) 
and It could be effective only in respect 
of that portion of the price which tvas not 
necessary for the liquidation of the dues 
of ffie plaintiff from defendant No. 2. 

A decree was passed in favour of the 
plaintiff agairst defendant No. 1 onlv 
ior Rs. 93,910-10-9 with interest at 6% 
per annum, from the date of the suit till 
realisation. Defendant Nc. 1 (State of 
Bihar) filed an appeal to the High Court. 
The High Court was of the view tliat in 
the presence" of the finding that the 
plaintiff had not been wrongfully deprived 
of the sugar on account of the lawful 
seizure or its price owing to the certifi- 
cate proceedings started by the Cane 
Commissioner ffie plaintiff was not entit- 
led to any decree against the State. But 
it was entitled to a decree against defen- 
dant No. 2 and the other defendants. 
Consequently a decree against defen- 
dant No. 1 was set aside and instead a 
decree was granted against the other 
defendants. 


5. Now it is common ground that the 
plaintiff (which is the appellant before 
us) held the sugar which ivas seized from 
its custody as security for payment of the 
debts or advances made to defendant 
No. 2 in its cash credit account. There 
were arrears of certain cess due from 
defendant No. 2. As stated before^ the 
Cane Commissioner took proceedings 
tiuder the Public Demands' Recovery 
Act and attached the price of the sugar 
which had been deposited by the appro- 
priate autliorities in the Government 
Treasmry instead of being paid to the 
plaintiff. The Cane Commissioner in- 
disputably did not have any right of prio- 
rity over the other creditois cf defendant 
No. 2 and^ in particular, the secured 
creditors. Section I72 of the Contract 
Act defines a pledge to mean the bailment 
of goods as security for payment of debt 
or performance of a promise. The bailor 
is called the “pawnoi”. and the bailee 
xs called the “pawnor”. Section lj3 
of that Act provides that the pawnee 
may retain the goods pledged not only 
for the payment of the debt or perfor- 


mance of the promise but also for the 
interest of the debt etc. Section 176 
is in Ae following terms ; 

“If the pawnor makes default, in 
payment of the debt, or perfirmancc, 
at the stipulated time of the promise, 
in respect of which the goods were 
pledged, the pawnee may bring a suit 
against the pawnor upon the debt or 
promise, and retain the goods pledged 
as a collateral security ; or he may sell 
the thing pledged, on giving the paw- 
nor reasonable notice of the sale.” 

If the proceeds of such sale are less 
than the amount due in respect of 
the debt or promise, the pawnor is 
still liable to pay the balance. If the 
proceeds of the sale are greatei than 
the amount so due, the pawnee shall 
pay over die surplus to the pawnor.” 

Section 180 is to the effect that if a third 
person wrongfully deprives the bailee 
of the use of the possession of the goods 
bailed or does him any injury the bailee is 
entitled to use such remedies as the owner 
might have used in the like case if no 
bailment had been made and either the 
bailor or the bailee may bring a suit 
against a third person for such depriva- 
tion or injury. According to section 181 
whatever is obtained by way of relief or 
compensation in any such suit shall, as 
between the bailor and bailee, be dealt 
with according to their respective interests. 
Relying on the above two sections the 
High Court came to the conclusion that a 
pawnee has 'merely fhe possession of the 
goods coupled witlx a power to sell them 
on default by the pawnor but the latter 
retains the ownership subject to a lien 
to the extent of the debt enforceable 
by exercise of the power of sale. In the 
present case the sugar had been seized 
and then sold. The sale proceeds would 
have been available to defendants 2 to 
5 subject to the claim of the plaintiff 
against them but it ceased to have any 
lien on the pledged property dr the sale 
proceeds against any third party includ- 
ing the State as soon as it was legally 
deprived of the possession of the pledged 
goods. 


6: According to the statement in Hals- 
bury’s, Laws of England “pawn” has 
been described as a security where by 
contract a deposit of goods is made as 
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security for a debt and the right to the 
property vests in the pledgee so far as is 
necessary to secure the debt, m this 
sense it is intermediate between a simple 
lien and a mortgage which wholly passed 
the property m the thing conveyed * 
“The pawnee has a special property or 
special interest m the thing pledged, 
while the general property therein con- 
tinues in the owner That special pro- 
perty or interest exists so that the pawnee 
can compel payment of the debt or can 
sell the goods when the right to do so 
arises This special property or interest 
IS to be distinguished from the mere right 
of detention which the holder of a lien 
possesses, in that it is transferable m ih- 
«ense that a pawnee may assign or pledge 
his special property or interest in the 
goods ’ ** ‘Where judgment has been 
obtained against the pawnor of goods 
and execution has issued thereon, the 
sherifT cannot seize the goods patvned 
unles* he «ati$fied the claim of thepawnee 
(based mainly on Rogers v Kennaj'^) 
“On the bankruptcy of the pawnor the 
pawnee is a secured creditor in the bank- 
ruptcy with respect to things pledged 
b'fore the date of the receiving order 
and without notice of a prior available 
act of bankruptcy ”••• It has not been 
shown how the law in India is m any 
way different from the English law relat 
ing to the rights of the pawnee vts a vtf 
other unsecured creditors of the pawnor 

7 In our judgment the High Court ta 
in error m considering that the rights 
of the pawnee who had parted with 
money m favour of the pawnor on the 
«ecuny of the goods can be defeated 
by the goods being lawfully seued by 
the Government and the money being 
made available to other creditors of the 
pawnor Without the claim of the pawnee 
being fully satisfied The pawnee has 
special property and A lien which is not 
of ordmaiy nature on the goods and so 
long as his claim is not satisfied no other 
creditor of the pawnor has any rignt to 
take away the goods or its price 4fter 
(he goods had been seized by the Govern- 
ment It was bound to pay the amount 


• 3rd Edition Vol 29 p 211 

• •Habbui 5 s laws oX En^and, Ird Edition, VoL 
29 pp 218 219 

•••Halsbuiys Laws ofEosIand 3fd Editioo 
Vol 29 p 222 
c 1 (1846) 9 Q B 592 
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due to the plaintiff and the balance could 
have been made available to satisfy tht 
claim of other creditors of the pawnor 
But by a mere act of lawful seizure the 
Government could not deprive the 
plaintiff of the amount which was secured 
by the pledge of the goods to it As the 
act of the Government resulted in depn* 
vation of the amount to which the 
plaintiff was entitled it was bound to 
reimburse the plaintiff for such amount 
which the plaintiff in ordmary course 
Vfould have realized by sale of the goods 
pledged with it on the pawnor making 
a default m payment of debt 
8 The approach of the trial Court 
was unexceptionable The plaintiff’s 
light as a pawnee <X)uld not be extinguish 
ed by the seizure of the goods m its 
possession inasmuch as the pledge of the 
goods was not meant to replace the lu- 
biUty under the cash credit agreement 
It was intended to give the plaintiff a 

f irimary right to sell the goods in satis- 
action of the liability of the pawnor 
The Cane Commissioner who was an 
unsecured creditor could not bate any 
higher rights than the pawnor and was 
entitled only to the surplus money after 
saiisfaciion of the plaintiff’s dues 
9 Defendants 3 to 5 did not file any 
appeal against the judgment of the High 
0>ur» The decree passed by the High 
Court against them would, therefore, 
stand In the view tha we have taken 
the appeal is allowed, the judgment and 
decree of the High C^urt dismissing tfe 
suit against the State of Bihar is hereby 
set aside and a decree is granted against 
the State of Bihar in the same term^ 
was granted by the trial Court. The 
appellant will be entitled to costs through 
out 

VK Appeal alloatd 
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